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Introduction: the paper deals with theoretical and practical issues of application practice
for the new Article 54.1 of the Tax Code of the Russian Federation. Purpose: to analyze the
ways of splitting a business and explain their relationship with the abuse of civil and tax rights
taking judicial practice into consideration. Methods: theoretical methods of formal and dialec-
tical logic, empirical methods of interpretation, comparison and description; specific scientific
methods were also used. Results: the author conducted a scientific analysis of the business split
procedure, described the abuse patterns (schemes) used by taxpayers. Signs of unjustified tax
benefits and the income consolidation principle are discussed in relation to the current judicial
practice. Conclusions: The author has formulated the concept of ‘interrelated parties’ income
consolidation’. This is an extraordinary consequence for a tax offense which can be applied at
the instigation of a tax authority and solely by the court in compliance with Article 54.1 of the
Tax Code of the Russian Federation (vight exercise limits), as well as Articles 1 and 10 of the
Civil Code of the Russian Federation (prohibition of the right abuse) and only following the
recognition of all the ‘split’ and ‘false’ organizations as a single right holder, thereby neglect-
ing their unfair establishment (separation) and functioning as false (dummy) entities within or
shortly before the tax audit period. The author also proposed amending Article 54.1 of the Tax
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@yuKyuonUpogaHue 8 Kauecmsee UCKYCCMEEHHbIX (HOOCMABHBIX) CYObEKMO8 Npasa 8 npeoeiax
aU60 He3a00120 00 NPOBEPSIEMO20 HAN0208020 nepuoda. llpednosceno dononnums cmamvio
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Hanoea, coopa, cCMpaxosvlx 63HOCO8» euje 00HUM NyHKmom: «lIpu eviasienuu HAN0208bIM Opea-
HOM ROOCMABHBIX IUY U (UTU) GLIAGIEHUU DUKIMUBHBIX COeNOK (Onepayull) Hano208as 00534 H-
HOCMb HANO2ONAAMENbUUKA KOPPEKMUPYEMCsl UCX0051 U3 €20 PA3YMHO20 NoGedeHUsl, KAK eclu
Obl OH He Hapywaa npedeisvl 000POCOBECNHO20 OCYIUECMEACHUS NPABK.
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Code of the Russian Federation ‘Limits of the Exercise of Rights Relating to the Assessment of
the Tax Base and/or the Amount of Tax, Fees, Insurance Contributions’ to include the following
clause: ‘If dummy entities and/or fictitious transactions (operations) are revealed by a tax au-
thority, the taxpayer’s tax liability shall be adjusted proceeding from his reasonable behavior
as if the taxpayer did not go beyond the limits of the fair exercise of rights’.
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3J10ynIOTpe0IeHIEe IPAaBOM; HAJIOTOBAs! BBIT0/Ia; 3JI0YNOTPEOHTEILHBIE CXEMBI;
PpeabHBIN BBITOIONPHUOOpETaTENb; MOCIEACTBUS qpo0ieHns On3Heca
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Beeoenue: paccmampugaromes npobnemvl meopuu U NPAKMUKY NPUMEHeHUs: HO80U O
Hanozcosozo kooexca P® cmamou 54.1. Lenv: ¢ yuemom cy0eOHOU NpaKmuKu npoaHaiu3upo-
6amb cnocobwvl OpodaeHUs OU3HeCA U PACKPbIMb UX 83AUMOCES3b C 310YHOMPeDIeHUeM 2Padc-
OaHCKUMU U HAN0208bIMU npasamu. Memoowl: meopemuyeckue mMemoovl GopMarbHol U oua-
JIeKMUYECKOU JI02UKY, IMAUPUYECKUe Memoobl UHMepnpemayuu, CpagHeHus U ORUCAHUL,
yacmHoHayuHble Memoosl. Pezynomamul: nposeden HayuHwli aHaiuz npoyedypsvl OpobdieHus
OusHeca, 0aHa XApaKmepucmuxa 310ynompeoUmenbHbIX CXem, UCHONb3YeMbIX HANO2ONIAMeNb-
wuxamu. Tlpusnaxu neoOOCHOBAHHOU HANO2080U 8bl200bL U NPUHYUN KOHCOAUOAYUU O0X0008
PAcCMOmpeHvl 8 COOMHOUeHUY ¢ cyujecmayioweli cyoeonol npakmuxol. Boieoowi: cpopmynu-
POBAHO NOHAMUE «KOHCOMUOAYUSL O0X0008 83AUMO3ABUCUMBIX TUY» — IMO IKCMPAOPOUHAPHOE
cnedcmesue HAN0208020 NPAGOHAPYULEHUS, KOTHOPOE MOJCem Dblmb NPUMEHEHO N0 UHUYUATHUGE
HA0206020 0peana moavko cyoom 6 pamxax cmamou 54.1 HK P® (npedenvl ocywecmenenus
npas), a maxxce cmameu 1 u 10 'K P® (3anpem Ha 310ynompebieHue npasom) u moibko 6 p e-
3YIbMame NPUHAHUA 8CeX KPA3OPOOIEHHBIXY U «PUKMUBHBIX OP2AHUZAYULLY, NO CYIMU, eOUHbIM
cyowvexmom npasa. Tem camvim ueHOpUpyIomces ux Hedoobpocogecmuoe cozdanue (svidenenue) u
YHKYUOHUPOBAHUE 8 KAYecmBe UCKYCCIMBEHHBIX (HOOCMABHBIX) CYOBEeKMO8 Nnpasda 8 npeoenax
aUb0 He3a00120 00 NPOBEPSIEMO20 HAN02068020 nepuooa. llpednosiceno Oononnums cmamvio
54.1 HK P® «Ilpedenvt ocyujecmenenusi npag no UCHUCIeHUuI0 Halo2080t 6azvl u (ui) cymmol

262



J[pobnenue buzneca: npasoevie npobIEeMbl

ing their unfair establishment (separation) and functioning as false (dummy) entities within or

shortly before the tax audit period. The author also proposed amending Article 54.1 of the Tax
Code of the Russian Federation ‘Limits of the Exercise of Rights Relating to the Assessment of
the Tax Base and/or the Amount of Tax, Fees, Insurance Contributions’ to include the following

clause: ‘If dummy entities and/or fictitious transactions (operations) are revealed by a tax au-
thority, the taxpayer’s tax liability shall be adjusted proceeding from his reasonable behavior

as if the taxpayer did not go beyond the limits of the fair exercise of rights’.
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BBenenue

IlonnMaHue MNpPaBOBOM CYIIHOCTH Hajuora
npoucTekaer u3 nyHkra 1 crateu 8 Hamorosoro
kozekca P®. Hanmorom nmpusHaercss pacCUMTaHHAS
oIpeieTIeHHBIM 00pa3oM JIEHEeKHasi cymMa, KOTO-
pYIO 00s13aHbI 3aINIATUTh (PU3HYECKUE U IOpHUITYe-
CKH€ JIMIA C TOJIY4YEHHOr0 J0X0a OT UCIOIb30Ba-
HUSA CBOEr0 MMYIIECTBA WM HMYLIECTBEHHBIX
pas.

Koncturynuonnsiii Cyn P® B cBoux omnpene-
JICHUSX HE pa3 MOTYEPKUBAJ, YTO B CHUITY MPUHIIM-
Ia MpaBOBOM ONpPENENEHHOCTH, BBICTYMAOIIETO
OTHUM W3 DBJEMEHTOB IMPaBOBOIO TOCYAApCTBa
(dactb 1 ctateu 1 Koncrutyuuu PO), u ¢ yuerom
KOHCTUTYL[MOHHBIX TapaHTHH CBOOOIBI IKOHOMHU-
YECKOM JesITeNbHOCTH, OXpaHbl YacTHOW CoOCT-
BEHHOCTH, 3aIlpeTa HeCOpPa3MEpHOro OrpaHUYEHUs
npaB 4acTHBIX Jul (ctateu 34 u 35, yacts 3 cTa-
e 55 Konctutyunn P®) HamorommarenbIiuku
JIOJKHBI UIMETh BO3MOXHOCTBH B Pa3yMHBIX Ipefie-
Jax MpeaBUAETh MOCIENCTBUS CBOETO MOBEACHUS U
OBITH YBEPEHHBIMH B HEU3MEHHOCTH CBOETO O(H-
IUaJIbHO TPU3HAHHOTO CTaTyca, MPUOOpPETEHHBIX
IpaB, MPEXKJE BCEro B TOM, YTO KacaeTcs pa3mepa
HAJIOrOBOM 00S3aHHOCTH, MOJHOTHl M IPAaBHIJIEHO-
CTH €€ UCIOoJHEeHHs. Takoi Mmoaxon XapakTepeH U
IUIs1 3apyOeKHBIX MpaBonopsakos [3; 4, p. 7].

B cBsi3u ¢ 3THM cyneOHas MPaKTUKA HCXOJUT
U3 HEIOMyCTUMOCTH U30BITOYHOTO WM HEOTpaHU-
YEHHOT0 MO MPOAOIKUTENBHOCTH MPUMEHEHUS
M€p HaJIOrOBOI'O KOHTPOJIA B OTHOLIEHUH HAJIOrO-
IJIaTENBIINKOB, YTO IO CYHIECTBY O3HA4ajo Ol
MpUAaHue AMCKPUMUHAIIMOHHOIO XapakTepa Hajo-
TOBOMY aJIMHHHCTPUPOBAHHIO M TPUBOAMIIO OBI K
MIPEMATCTBOBAHUIO MPEANPUHUMATENBCKON  J1esi-
TENEHOCTH .

! Mocranosnenue Koncrurynmuonnoro Cyma Poccuiickoit
Oeneparuu ot 16 urons 2004 . Ne 14-I1; mocranoBneHHe
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HanoroBeie opransl B Xo7ie MPOBEPKU HILYT Y
HaJIOTOIUIATENBIINKOB U PSAAOM C HUMH HAJIOTOBBIE
cxeMbl (B OCHOBHOM B ¢opMme npobieHusi OuzHe-
ca), aKTUBHO coOupasi 0 HUM MH(OPMAIUIO U ar-
PECCUBHO HCHONB3ysd IONpockl cBuaerenei. Cps-
3aHO 3TO C TE€M, YTO MaJlblii U CpeJHHUI OU3HEC B
YCIOBUSIX KOHKYPEHTHOTO BBDKMBAHHSA CTaj IoO-
BCEMECTHO HCIOIb30BaTh KOHCTPYKLHIO OPHUJIU-
YECKOro JIMIa U KOHCTPYKIUIO WHIUBUAYAJIbHOTO
NpeINpUHUMATENS B LEIIX COKPAIlEHUS CBOMX
HaJIOTOBBIX OTYHCIEHUH. J[0BOIBHO YacTO HAJIOro-
Basg MHCIEKUHS YyKa3plBa€T B aKTaX IPOBEPOK:
«HemobpocoBecTHass 1enb HAJOTOIUIATENbIINKA
noATBepkAeHa (pakToM IpobieHus: ogHOro Ou3He-
ca MEXJly HECKOJIBKUMU JIUIAMHU C IEIbI0 HCIONb-
30BaHMs YHPOLICHHOW CHCTEMBI HaJIOrooOioxe-
HUSI BMECTO OOIIEH CHCTEMBI HaJIOr0OOIOKEHUS,
npenycmatpuBaromet ymnaty HJIC, nanmora Ha
nprOBUTb U HAJIOTa HA UMYILECTBO OpTaHU3aIHii».

OCHOBHOH KOHTEHT

19 aBrycra 2017 r. B cuily BCTynMJa CTaThs
54.1 Hanorosoro kozaekca P® «Ilpenensl ocyuie-
CTBJICHHS IIPAB 10 MCUMCIICHUIO HAJIOTOBOH 0a3bl 1
(umu) cymMMmBl Hajora, cOopa, CTPaxoBBIX B3HO-
COB», KOTOpasi (DaKTUYECKH 3aBEpIIUIa CO3JaHHE
HaJOroBOr0 MHCTUTYTa MPOTHUBOJAEHCTBUS 3I10-
yIoTpeONIeHUI0 MpaBaMH Ha OCHOBE Iepexoja K
MIOBCEMECTHOMY NMpUMeEHeHUI0 B Poccun mpuHiuna
0 TpPEHMYILIECTBE HSKOHOMHUYECKOW CYTH JHUIa
(Substance) Ham ero topuamyeckoil ¢GopMmoii, ¢
9TOH LENBIO BCET/la OTHICKMBAs B TpyNIe aduiuiu-
POBaHHBIX JIHI PEALHOTO BBITOIONPHOOpETaTENs,
KOTOPBI ONpEAETIEeT «IKOHOMUYECKYIO» CYAbOy
J0X07a.

B cootBercTBuM co ctatheit 54.1 HK PO, He
JIONTyCKaeTcs yMEHBIIEHHE HaJIOroMaTeabIIuKOM

IIpesnmuyma Brwicmero Apourpaxsoro Cyma Poccmiickoit
®Deneparmu ot 18 mapta 2008 Ne 13084/07.

KitroueBsle ci1oBa: MPUHLIMIT KOHCOIUIALNH JOXO0/I0B; ONTHMHU3AIMS HaJIOr000I0KEHHST;
3710ynOTpeOIIeHHE TIPaBOM; HAJIOTOBAs! BBIT0/Ia; 3JI0YHOTPEOUTEIILHBIE CXEMBI;
peasbHBIN BBITOIONPUOOpETaTENb; MOCIEACTBU qpo0ieHNs On3Heca

Introduction

Understanding of the tax legal nature arises
out of p. 1 of Article 8 of the Russian Federation
Tax Code. A tax is a certain amount of money cal-
culated in a certain way and payable by individuals
(single-owner businesses) and legal entities out of
their income received from the use of their proper-
ty or property rights.

The Russian Federation Constitutional Court
has repeatedly emphasized in its rulings that, by
virtue of the legal certainty principle, which is one
of the law-governed state elements (Part 1 of Ar-
ticle 1 of the Russian Federation Constitution), and
taking into account the constitutional guarantees
for economic freedom, security of private property,
prohibition of disproportionate restriction of indi-
vidual rights (Article 34 and 35, Part 3 of Article
55 of the RF Constitution), taxpayers shall have
the possibility to reasonably predict the conse-
quences of their behavior and be aware of stability
for their officially recognized status, acquired
rights, particularly in regard to the amount of tax
liability, and its implementation completeness and
accuracy. Such an approach is also typical of inter-
national systems of justice [3; 4, p. 7].

In this regard, judicial practice is based on the
inadmissibility of applying tax control measures
that are excessive or unlimited in duration. This
would essentially mean imparting discriminatory
nature to tax administration and would lead to ob-

. . |
struction of business activities .

! Resolution of the Russian Federation Constitutional Court
dated July 16, 2004 Ne 14-P and Resolution of the Presidium
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During audit activities, tax authorities hunt for
taxpayers and tax avoidance schemes around them
(mainly manifested in form of business split), ac-
tively collect information on these taxpayers and
aggressively interview witnesses. This is because
in competitive survival environment small and me-
dium businesses widely use the structure of a legal
entity and the structure of an individual business in
order to reduce their tax liabilities. It is so often
that a local tax officers make records in their in-
spection reports that “the unfair goal of the taxpay-
er is confirmed by the fact of business split be-
tween several entities in order to use a simplified
tax system (STS) instead of the general tax system
(GTS) providing for the payment of VAT, income

tax and company assets tax”.

Main Body

On August 19, 2017, Article 54.1 of the Rus-
sian Federation Tax Code “Limits of Right Ex-
ecution on Tax Base Assessment and/or the
Amount of Tax, Fees, Insurance” came into ef-
fect. It actually completed the development of tax
institution of counteracting the abuse of rights by
means of transition all over Russia to the prin-
ciple of privilege of economic substance of an
entity over its legal form. For this purpose, it is
constantly seeking for a real beneficiary who de-
termines the ‘economic’ destiny of income in the
group of affiliated entities.

In accordance with Article 54.1 of the Russian

Federation Tax Code, reduction of the tax base

of the Supreme Arbitration Court of the Russian Federation
dated March 18, 2008 Ne 13084/07.
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HAaJOroBoi 0a3pl U (WJIHM) CyMMBI MOJUICKAIIETO
yIUIaTe HAJIOra B PEe3yIbTaTe UCKAXEHUS CBECHUMN
0 (akTax XO3SIMCTBEHHOW >KU3HHU (COBOKYITHOCTHU
Takux (PakToB), 00 OOBEKTaX HAIOTOOOJIOKCHUS,
MOUISKAIIMX OTPAKCHUIO B HAJIOTOBOM W (WJIH)
OyXrajTrepckoM ydere JiM0O HaJIOrOBOH OTYETHO-
CTM Hajoromnatensimmka. Kak 6a30Bast CTaThs
Konekca, wnampaBieHHas Ha POTUBOACHCTBHE
Pa3IUYHBIM 3JI0YTTOTPEOICHHUSIM B HAJIOTOBBIX TIpa-
BOOTHOIIIEHUSX, cTaThs 54.1 HK P® u3 npaBomep-
HOM SKOHOMHMYECKON JeATeIbHOCTH HCKIIFOYHIa
M000€ YMEHbBIIICHHE 00bEMOB MOCTYIUICHUS HAJIO-
T'OB, CBSI3aHHOE C UCKaXCHHUEM CBEJICHUH 0 (pakTax
XO35IUCTBEHHOM JKU3HU HAJIOTOIIaTeNbIINKa, T. €.
OTIpEICNUIIA IO CYTH BHEUIHUE MPEAeabl Il JACi-
CTBUH HaJOroIIaTeIblIuKka. B ocTaBiieics «6e3
HCKOKEHUI» chepe IKOHOMUYECKOHN KU3HU HAJO-
rorjiaTeNnbliiKa JOMOJHUTEIFHO yCTaHOBJICHBI
MEPCOHANILHO JJIsl HErO JBE «BHYTPEHHUE)» TpaHU-
1Bl BEJICHUS KOHOMHUYECKOW JIeATEIbHOCTH — 3a-
mpelieHa 0asl «aHTHHAJIOroBas» IIeib, a BCE
00s13aTeNIbCTBA IO CHAENIKAM HaJIOrOIIaTeIbIINKA
JIOJDKHBI OBITh MCIIOTHEHBI TOJIKO €r0 KOHTpPAarceH-
TOM OO0 B CHUJy 3aKOHA WJIM JIOTOBOpPA TPETHUM
murom. [Tpuyem nocnennee TpeboBaHME CBSI3aHO HE
C TPHUHIMIIOM PEATHHOCTH HCIOJIHEHUS CHECIKH,
ITOCKOJIBKY 3aIlpeT Ha (PUKTUBHBIC CACIKH U Orepa-
nun «ae (pakro» 3anoxkeH B myHkre 1 crateu 54.1
HK P® (1. e. B 3ampere Ha J1r00bIe MCKAKECHHSI CBE-
JOeHui o (QakTax XO3SiCTBEHHOW >KU3HM HAaJjoro-
IJIATEBIIMKA), & C MIPUHIIMIIOM HAMIPABJICHHOCTU U
OTIPEJICNICHHOCTH, a 3HAYUT, (haKTHUCCKOH CBSI3aH-
HOCTU CJENKU (OTeparu) ¢ IKOHOMHYECKOH maesi-
TEJIBLHOCTBIO CAMOT0 HaJloToIIaTeNnbiyka [1].

OHaKO TEKCT MPUBEACHHON HOPMBI IalieK OT
CBOET0 CMBICIIOBOTO HJ€alla U HUYEro He TOBOPUT
0 TOCJIEACTBUIX, B YaCTHOCTH, 3a TaKOE€ pacIpo-
CTpaHEGHHOE TMPaBOHAPYIICHUE, KaK <«IpOoO0JicHUE
Ou3Heca.

HeiicTByromiee 3aKOHOJATENBCTBO BO3JIAraeT
Ha HaJIOTOBBIC OpraHbl O0S3aHHOCTH JIOKa3bIBATh
HEIOOPOCOBECTHOCTh HAJIOroIUIaTeNbiuka. B co-
OTBETCTBUH ¢ MyHKTOM 5 ctaThu 82 HK PO, noka-
3BIBAHUE OOCTOSITEILCTB, IPEYCMOTPEHHBIX MTYHK-
ToMm 1 crateu 54.1 Hacrosimero Kopekca, u (uim)
(akTa HECOOMIOACHUS YCIOBHH, MNPEIyCMOTpEH-

' O pexomendayusx 1o TIPUMCHEHHUIO TIOIOKEHAH cTaThH 54.1
Hanorosoro xonekca Poccuiickoit @enepanun [DaeKTpOHHBII
pecypc]: mucemo Denep. Hamor. ciayx0bl ot 31 okr. 2017 r.
Ne EJ1-4-9/22123@.loctyn n3 CIpaB.-PaBOBOM  CHCTEMBI
«"apanT» (anee — [Tncemo PHC ot 31.10.2017).
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HBIX MyHKTOM 2 ctatbu 54.1 Hactosmiero Konekca,
MPOU3BOJIUTCS HAJIOTOBBIM OPraHOM IIPH MPOBEJIE-
HUU MEPONPUSITUI HAJOTOBOrO KOHTPOJS B COOT-
BETCTBUU ¢ pazfenamu V, V.1, V.2% wacrosiuero
Kogexkca.

Cornacuo cratbe 65 AIIK P®, kaxaoe 1uIo,
y4yacTByIoIllee B Jiefie, AOJDKHO J0Ka3aTh Te 00-
CTOSITENbCTBA, HA KOTOPHIE OHO CCBhIJIAETCs Kak Ha
OCHOBaHHE CBOMX TPEOOBAaHWUN WIIM BO3PaKCHUH.
IlyakToM 1 Ha3BaHHON CTAaThU U MYHKTOM 5 CTa-
11 200 AIIK P® 00s13aHHOCTH JOKa3bIBaHUS 00-
CTOSITENIBCTB, TOCTYKHUBIIMX OCHOBAaHHUEM IS
MNPUHSATUS OCHAPUBAEMOr0 aJAMHHUCTPATHBHO-HA-
JIOTOBOTO pEIIEHUs, BO3JOXKEHa Ha OpraH, KOTO-
DBt IPUHSUT pelieHne’.

Hcxonst U3 cyTu NPUBEACHHBIX MpaBUI U
MPUHUMAEMBIX HAJIOTOBBIMH OpraHAMHU peIICHUM
M0 BBISABICHHBIM (hakTam «IpoOieHus] Ou3HEeca»
MMEHHO KOHTPOJHPYIOUMHA OpraH o0s3aH JOKa-
3aTh CIEIyIOUIHe 00CTOSTENbCTBA!

1) HanmuuKe B ASHUCTBUSX HAJOTOILJIATENbITNKA
U €ro KOHTPareHTOB OOIIeH OCHOBHOW LIEMH — HE
VILUIATUTH JTUOO HE MOJHOCTHIO YIJIATUTh HAJIOTH;

2) GDUKTUBHOCTD (HECaMOCTOSITENBHOCTB)
KOHTPAreHTOB, Ybs JISITEILHOCTh MOJHOCTHIO 00Y-
CJIOBIIMBAJIACh M KOHTPOJIMPOBAjach CO CTOPOHBI
HaJIOTOTLJIATENbIINKA, KOTOPHIM B HUTOTE MOIyYal
JIOXOJBI OT JIEATENbHOCTA KOHTPOIUPYEMBIX JIHII;

3) Bce cIOenKh KOHTPAareHToB ObUIM (DUKTHUB-
HBIMH, B PEaJbHOCTH HE OCYIICCTBISUIUCH (JTMOO
TOJILKO HWMHTHPOBAJUCH BCJICICTBUE OTCYTCTBUS
HEOOXO/IMMBIX YCIOBUN);

4) mpoBepsieMbI HAJOTOIIATENBIINK CO3/1aJ
U OCYIIECTBUJI MHUMBIA (i1 BUAUMOCTH) JOKY-
MEHTO000pOT Yepe3 CBOUX KOHTPAreHTOB;

5) addunMpOBaHHOCTh  HAJIOTOILIATEIIBIUKA
U KOHTPAreHTOB MPSMO IMOBJIHSIA Ha PE3YyJIBTAThHI
CHCNOK JUIa, U B TOM YHKCJIE HA €ro HaJoroBbIE
00sI3aHHOCTH.

[Tono6Hble mOKA3aTENHCTBA B OTHOILICHUN Ha-
JIOTOIUIATENbIMKA HAJIOTOBBIM OpPraHOM 3a4acTylo
HE COOMpAroTCs, a 3aMEHSIOTCS Ha HEKYI0 «COBO-
KYITHOCTB» MPU3HAKOB, CBUJETEIbCTBYIOIIUX, IO
€ro MHEHHIO, O COIJITACOBAHHOM AEATENbHOCTU Ha-
JIOTOTLIATEIBIINKA C €r0 KOHTpAareHTaMu.

B kadecTBe OMMOOYHBIX «IIPU3HAKOB» HeE-
000CHOBaHHOW HAJIOTOBOH BBITOABI HAJOTOBBIH

? Mucsmo GHC ot 31.10.2017.

3 Mocranosnenue BocbMoro apOUTPaKHOTO ATICIUISIIHOHHOT O
cyna ot 01.11.2016 r. Ne 08ATII-11112/2016 mo nemy Ne A70-
1814/2016 // KaproTeka apOUTpaskHBIX eI

Volkov A. V., Blinkov O. E.

and / or the amount of tax payable by a taxpayer
through the distortion of information about the
facts of economic life (or combination of such
facts) or taxable items to be included in tax or ac-
counting reports of a taxpayer. '. Article 54.1 of
the Russian Federation Tax Code is a basic article
of the Code aimed at struggling various abuses in
tax legal relations. It excluded any tax reduction
related to distortion of information about the facts
of the taxpayer economic life. In other words, it
essentially determined the external limits for tax-
payer actions. Two ‘internal' boundaries of taxpay-
er economic activity are additionally set personally
for him in the remaining ‘distortion-free' area of
the taxpayer economic life. Any 'anti-tax' goal is
prohibited, and all obligations under taxpayer
transactions shall be fulfilled only by his counter-
party or by the third party in pursuance of law or
contract. Besides, the latter requirement is not re-
lated to the transaction reality principle since the
prohibition of dummy transactions and ‘de facto’
operations is underlying in p. 1 of Article 54.1 of
the RF Tax Code (i.e. in prohibition of any distor-
tion of information about the facts of taxpayer eco-
nomic life). It is related to the targeting and cer-
tainty principle and therefore actual connection
between the transaction (operation) and taxpayer
economic activities [1].

However, the text of the above reference is far
from its semantic ideal and says nothing about the
consequences, in particular, for such a widespread
offense as ‘business split’.

Current legislation imposes obligation on tax
authorities to prove the taxpayer unfair practices.
In accordance with p. 5 of Article 82 of the RF Tax
Code, the circumstances stipulated by p. 1 of Ar-
ticle 54.1 of the Code, and/or the fact of non-
compliance with the conditions provided in p. 2 of
Article 54.1 of the Code shall be proved by the tax

! Letter of the Federal Tax Service No. ED-4-9 / 22123@
‘On Recommendations on Applying the Provisions of Article
54.1 of the Tax Code of the Russian Federation’ of October
31, 2017. Access from the legal reference system ‘Garant’.
Available at: http://www.garant.ru.
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authority during tax inspection measures in accor-
dance with sections V, V.1, V. 2 of the Code®.

According to Article 65 of the APC (Arbitra-
tion Procedure Code) of the Russian Federation,
each person involved in the case shall prove the
circumstances which this person (entity) refers to
as the basis of his claims or objections. Paragraph
1 of the named article and paragraph 5 of Article
200 of the RF APC imposes the obligation to prove
the circumstances that served as the basis for mak-
ing the contested administrative and tax decision
on the body that made the decision’.

Based on the essence of the above rules and
the essence of the decisions taken by the tax au-
thorities on the revealed facts of ‘business split’, it
is the inspection body that is obliged to prove the
following circumstances:

1. Common primary goal of taxpayer and its
counterparty actions is to avoid taxes or pay them
partially;

2. Dummy (non-independent) counterparties
whose activity was fully conditioned and con-
trolled by a taxpayer. Ultimately it is the latter who
received income from the activities of the con-
trolled entities;

3. Activity, i.e. all transactions of counterpar-
ties were fictitious, have never been effected in
reality (or only simulated due to the absence of
required conditions);

4. The inspected taxpayer has issued and
maintained a dummy (just for show) document
flow through its counterparties;

5. The taxpayer and counterparty affiliation
directly influenced the results of the person’s
transactions, including its tax obligations.

Such evidence in relation to a taxpayer is of-
ten not collected by the tax authority but is re-
placed by some kind of “aggregate” of signs that,
in the opinion of this authority, indicates that the
taxpayer has some concerted activity with its coun-
terparties.

2 Letter of the Federal Tax Service of 31.10.2017.
? Resolution of the 8th Arbitration Court of Appeal dated
01.11.2016 No. A70-1814 /2016.



J[pobnenue buzneca: npasoevie npobIEeMbl

OpraH B CBOHX PEIICHHSX YacTO MPHBOIMUT Ciie-
JYFOIIIKE JTOBOJIBI:

1. Opeanuzayuu 1opuduvecku u paxmuuecku
PACnonazaromces Ho 0OHOMy aopecy.

2. Opeanuzayuu umerom o0b60cobieHHble NOO-
paszoenenust N0 0OUHAKOBbIM A0pecam, mopeosvie
MOYKU Nepeoaromcst Om OOHOU OpP2AHU3AYUU K
opyeoii. Tlooxoumponvhvie cybvekmovl apeHoyiom
nomeujerust Onsl OCYuweCmeneHusi 0estmeabHOCu y
nposepsemMo20 HANI02ONIAMENbWUKA U PACNONAd-
omes 8 00HOM nomeuwjeHuu 6e3 haxmuueckozo
Pusuneckoeo pazoeneHust noMeweHus.

3. Cocnacno ceedenusim no gopme 2-HIADJI,
NPeOCmasieHHbIM 6 HAL0208blll OpeaH, y KOHMp-
a2eHmo8 O0OHOBPEMEHHO N0 COBMECHUMENbCMEY
pabomanu 0OHU U me dice TUYd, a MaKsice compyo-
HUKU REPeXoouu U3 0OHOU OPeaHu3ayuu 8 Opyayio.
Byxeanmepus u xadposoe 0eronpousso0cmeo op-
2aHU3AYUTL OCYUeCMEISIOMCS OOHUMU U TeMU dice
auyamu.

4. YV konmpaecenmos pacuemuvie cuema u 3ap-
nAamHble NPOEeKMmbl OMKPbIBAIOMC Sl 8 OOHUX U MeX
Jgice baukax. 3apabommuas niama CompyoHUKOS,
pabomaowux no CcoOBMeCmumenrbCcmey Uil nepe-
X00AwuUx Ha pabomy u3 OOHOU U3 63AUMO3AGUCU-
MbIX  OpeaHusayuii 6 Opyeyio, BbINIAYUBALACh
HA 0OHY U my Jice Kapmy.

5.V ecex opeanuzayuii yxaszanvl eoumnvlii Ho-
Mep menegpona u e-mail, dosepeHHOCMb HA NOTY-
yeHue U GHeceHUe OEHEeNCHLIX CPedcms HA Cyem,
a mak Jice noayyenue OOKYMEHMO8 GbINUCHIBAUCH
HA COMPYOHUKA B3AUMO3AUCUMON OPeAHU3AYUL,
npaso nooauu/noayueHuss OOKYMeHmo8 U Nepeoll
noonucu umeiom OOHU U me Jce Oyxearmepul,
ogopmaennvle 8 OAHHBIX OpeAHU3AYUAX NO CO-
eMeCmumenbCmay.

6. [Jlokymenmoi, oghopmaeHHble HA UM OOHOO
AUYa U3 SpPYnnvl 63aUMO3AGUCUMbIX KOHMPASEH-
mMos, NOONUCHIBAIOMCSL COMPYOHUKAMU UHOU Oped-
HU3aYyUY, yyacmeyiowel 6 0aHHOU cxeme, U 6U3U-
PYIOMCsi neyamvio  maxdice UHOU  OPeAHU3AYUU.
Kpome moeo, om pasuvix opeanusayuii ebioaomes
008EPEeHHOCTNU HA NPABO NOIYYEHUs mosapa U
npeocmasnenus UHmepecos8 CompyoHuxam aggu-
JUPOBAHHBIX upM.

7. Opeanuzayuu cocmosim 60 63auMoOmHO-
WeHUss ¢ OOHUMU U MmeMU dice NOCMABWUKAMU,
obecneuugarOWuMu  X03AUCMBEHHYI0  Oesimelb-
HOCMb PUpM, A MaKice UMeom psi0 OOHUX U meX
Jice nokynamere.
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8. Ilpaso cobcmeennocmu Ha HeoBUNCUMOE
UMYUECB0 U MPAHCNOPMHbLE CPeICmea nepexo-
oum @Hympu 2pynnsl 83auUMO3A8UCUMDBIX OP2aHU-
3ayuil.

9. Buisigreno axkmuenoe ucCnonv3osamue 3aem-
HbIX CPEOCmE GHYmMpU 2pynnvl A@O@UIUpOBaAHHBIX
JUY U Opyaue KOCEEeHHbLe NPUSHAKLL.

Ilpu 3TOM HaNOroBBIM OpraH 4acToO HE 3aiy-
MBIBACTCS, KaK OTJIUYHUTH JOOPOCOBECTHYIO (3a-
KOHHYI0) HaJIOTOBYIO ONTHMH3ALNI0 (HAIpuMep,
pasnen OuzHeca MEXIy OpaThsiMHU) U HEmMoOpoco-
BECTHYIO (HE3aKOHHYIO) ONTUMH3ALUIO — CO3IaHHE
HAJIOTOBBIX CXEM, TZl¢ IMPOMCXOOUT HaMmepeHHOe
¢dopMupoBaHre  HETOOPOCOBECTHBIMU  JIMLIAMH
KackaZa TPaKIaHCKO-TIPABOBBIX CJHIENIOK, HaIpaB-
JICHHBIX Ha CO3/aHue TMOACTaBHBIX CYOBEKTOB Tpa-
Ba, a TAKKe COBEPILICHNE UHBIX ACHCTBUI C LIENBIO
WU3MEHEHUS JAaHHBIX 00 SKOHOMHYECKOW NesTElb-
HOCTH cyObeKTa MpaBa, BIEKYIIMX yMEHBIICHHE
WM 3a4eT yIiatel HajoroB. Kpome Toro, o0benu-
Hssl (KOHCOJNIMAUPYSI) IOXOMBI BBISIBICHHBIX «Ca-
TEJUTUTOB» HA MPOBEPSEMOE JIUIO, K BMEHIEMOMY
JOXOy WHCHEKIHsT OTHOCHT BCIO BBIPYYKY B3au-
MO3aBHCUMBIX JIMIl, PACCUUTHIBas K TOMY IKe
«cBepxy» H/IC.

Hanoromnarensmnku, 00OCHOBBIBAas 3aKOH-
HOCTh MPOHM3BOAMMON HAJOTOBOM ONTHMH3AIINH,
IPUBOIAT CIECAYIOMINE TOBOBI.

HanoroBelM 3akOHOIATETLCTBOM  OIHOBpE-
MEHHasl JICSITENbHOCTh HMHIAMBUIAYaJIbHOIO MPE-
npuHuMatens u adumipoBaHHOro IMO0 yUpex-
JEHHOTO TaKUM (PU3MUYECKUM JIMIIOM FOPUANYECKO-
ro JMIa He 3alpelieHa, XOTs Obl TaKhe JINIA U SIB-
asmuch apOUIMPOBaHHBIMU B KOHTEKCTE TIOJIOXKE-
HUI TPa)KAAHCKOTO 3aKOHOAATENbCTBA WM B3au-
MO3aBUCHUMBIMH, 1O cMbIciy nonoxkeHuit HK PO
(06 3TOoM TOBOpUT M. 6 TocTaHoBIeHus [lneHyma
BAC P® or 12 oktsi6ps 2006 . Ne 53)".

B cuny a63ana 3 yactu 1 crateu 2 ['paxnan-
ckoro kogekca Poccutickont denepanuu, rpaxaaH-
CKO€ 3aKOHOJATEIbCTBO PErylUpyeT OTHOILICHUS
MEXy JHIaMH, OCYIIECTBIISIOIIUMHU TPEAPUHU-
MAaTeNbCKYIO NESITEeIbHOCTh, WM C HX Y4YacTHEM
UCXOJISl U3 TOTO, YTO MPEANPUHUMATEIbCKOM SBIIS-
eTcsl CaMOCTOATENbHAS, OCYLIECTBIIsIEMasi Ha CBOU
PUCK JesTelbHOCTD, HalpaBlieHHAs! HA CUCTEMATH-

' 06 oyerxe apOUTPAKHBIME CyTaMH 0GOCHOBAHHOCTH TIOIY-
YeHHsl HaJOTOIUIATENbIIMKAMI HAJIOrOBOW BBITOJBI: IOCTa-
Hoienue Ilnemyma BAC P® ot 12 oxr. 2006 1. Ne 53 //
Bectauxk BAC P®. 2006. Ne 12 (mamee — IlocraHoBimeHme
Ne 53).

Business Splitting: Legal Issues

The tax authority often advances the follow-
ing reasons of its decisions by way of erroneous
“signs” of unjustified tax benefit:

1. Organizations are legally and actually lo-
cated at the same address;

2. Organizations have separate divisions at the
same address, retail locations are transferred from
one organization to another. Inspected entities lease
premises for their business from the inspected tax-
payer and are located in the same premises without
actual physical separation of the premises.

3. According to the Personal Income Tax da-
ta (2-NDFL form) submitted to the tax authority,
one and the same people were employed by coun-
terparties simultaneously on a part-time basis. Be-
sides, the employees were moving from one organ-
ization to another. One and the same person was in
charge of accounting and HR record management
in these organizations.

4. Counterparties have current accounts and
payroll card programs in the same banks. Salaries
of part-time employees or employees rotating
over the interrelated organizations were paid to
the same card account.

5. All organizations have a single phone
number and e-mail, a power of attorney for re-
ceiving and depositing money into the account,
as well as for receiving documents has been is-
sued to an employee of the interrelated organi-
zation. The right to submit/receive documents
and primary signatory authority has been given
to one and the same accountants who work for
these organizations on part-time bases.

6. Documents issued in the name of one per-
son from the group of interrelated counterparties
are signed by employees of another organization
engaged in this scheme, and are also endorsed by
a seal of another organization. In addition, differ-
ent organizations issue powers of attorney for the
right to accept goods and represent interests of the
employees of affiliated firms.

7. Organizations are contracting with the
same suppliers that provide business operations of
the companies, and also have a number of the
same customers.

8. The ownership of real estate and vehicles
is transferred within the group of interrelated or-
ganizations.
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9. Extensive use of borrowed funds and other
indirect signs were revealed within the group of
affiliated entities.

At the same time, the tax authority often
does not think about how to distinguish between
a faithful (legal) tax optimization (for example,
business share between brothers) and unfair (il-
legal) optimization (creation of tax schemes)
where unscrupulous individuals deliberately
build a cascade of commercial (civil) transac-
tions aimed at establishing dummy entities, as
well as other actions to change the data on eco-
nomic activities of the entity entailing a tax cut
or tax credit. In addition, by integrating (conso-
lidating) revenues of the identified ‘satellites’ of
the inspected entity the inspectorate refers the
entire revenue of interrelated entities to the im-
puted income with VAT.

Taxpayers provide the following reasons justi-
fying legitimacy of the tax optimization.

The tax legislation does not prohibit simul-
taneous activity of an individual entrepreneur
and an affiliated legal entity established by this
individual even if such entities were affiliated in
the context of provisions of civil legislation or
interdependent within the meaning of the RF Tax
Code provisions (see. p. 6 of Plenary Resolution
of the Supreme Arbitration Court of the Russian
Federation dated October 12, 2006 No. 53)".

According to p. 3, Part 1, Article 2 of the
Russian Federation Civil Code, civil legislation
regulates the relations between persons engaged
in business activity, or taking some part there,
on the assumption that this business activity is
an independent activity carried out at their own

risk and aimed at systematic profits from use of

' On the Assessment by Arbitration Courts of the Justification
for Obtaining Tax Benefits by Tax Payers: Resolution of the
Plenum of the Supreme Arbitration Court of the Russian Fed-
eration No. 53 of October 12, 2006. Bulletin of the Supreme
Arbitration Court of the Russian Federation. 2006. No. 12
(hereinafter referred to as Resolution No. 53).



Boaxkos A. B., bauuxos O. E.

Yeckoe TMONydyeHHe NPUOBUTH OT MOJIb30BAHUS
MMYIIECTBOM, MpPOAAKU TOBAPOB, BBINOIHEHUS
paboT WM OKazaHWS YCIYT JIMIAMH, 3apErHCTPH-
POBaHHBIMH B 3TOM KadyeCTBE B YCTAHOBJIEHHOM
3aKOHOM TOpS/IKE.

CrnenoBaTenbHO, B CHIY HPUHIMIIA CBOOOIBI
9KOHOMHYECKON JesTenbHoCcTH (4actu 1 craTeu 8
Koncrurymuu Poccuiickoii denepanun) KaIbiid
MpeaNpUHUMATENIb Ha CBOM CTpax M PUCK BeneT
CBOI0 IKOHOMHYECKYIO J€ATEIbHOCTh U EIUHO-
JUYHO TPUHHMMAET YIpaBJEHYECKHE WHBIE pellle-
HUSI, UCXOAS U3 CYOBEKTHUBHOH 1enecoo0pa3HOCTH
BeieHUs Ou3Heca.

B cootBercTBum co crateeit 18 'K PO, rpax-
JaHe MOTYT: UMETh MMYIIECTBO Ha MpaBe COOCT-
BEHHOCTH; HACJIE0BaTh U 3aBelaTh UMYILIECTBO;
3aHUMATbCs TNPEANPUHUMATETBECKOW U JIIO0O0M
WHOW HE 3aIpelleHHON 3aKOHOM J€ATEelIbHOCTBIO;
CO3/1aBaTh IOPUJIMYECKHE JIMLA@ CaMOCTOSTENBHO
WJI COBMECTHO € JPYTUMU TpaKJaHaMU U FOPUIH-
YECKUMHU JINLAMH; COBEPILIATH JIFOObIE HE TPOTHBO-
pevaiue 3aKoHy CHCIKH W y4acTBOBaTh B 00s13a-
TENIbCTBAX; UMETh WMHBbIE MMYIIECTBEHHbIE U JINY-
Hble HEMMYIIECTBEHHBIE MTpaBa.

Cornacao cratee 23 I'K PO, rpaxnanun
BIpaBe 3aHUMAThCS MPEANPUHUMATEIBCKOW nesi-
TENBHOCTBIO 0e3 00pa3oBaHus IOPUINYECKOTO JIU-
[la C MOMEHTa TOCYAAapCTBEHHOM pErucTpanyy B
KauecTBE WHAWBHUIYAJBHOIO MPENNPUHUMATEINS.
IToatomy ecnu UII sBisleTcs MOMHOCTBIO JIEECIIO-
COOHBIM M MPaBOCIIOCOOHBIM (PUZUUECKUM JTHIIOM,
JIMYHO U CO CBOMM IITaTOM COTPYAHHKOB PEaTbHO
OCYILECTBIISIIOIIMM MPEINPUHUMATENBCKYIO Jes-
TENbHOCTh, TO HAJOTOBBIM OpraH HE BIPaBE Olle-
HUBaTh MENecOOOPa3HOCTh €ro JACATENbHOCTH,
B TOM YHCJIE€ COBMECTHOW C ApYyrUMH OH3Hec-
eauHuLIaMu. Eciy HanoroBslM OpraHoM He JI0Ka-
3aHo, yto UII sBnsierca moacTaBHBIM, T. €. UCKYC-
CTBEHHBIM, JIMIIOM, Y€l CTaTyC WHIUBUIYalTbHOTO
NpeaNpUHUMATENS B JIEHCTBUTENBHOCTH MPUKPHI-
BaeT (ZpoOWT) AEATENBHOCTh IPYroro Iuia, TO
MPaBOCIIOCOOHOCTh HE MOXKET AaHHYJIUPOBATHCS.
(ITomoOHBIME  TOKA3aTENBCTBAMU  SBISIOTCS, Ha-
npuMep, Ncuxudeckas au00 Qpu3nvecKas HEBO3-
MOXXHOCTh ~ OCYIIECTBJISATh
CKYIO JESTeNbHOCTh CaMUM HHJIUBHIYaJIbHBIM
npeanpuHUMareseM (T. €. KOraa caMo JUIo pabdo-
TaeT MO JPYroil CHenualbHOCTH B OTHAJIEHHOMN
MecTHOCTH (ceBep); 6o Ul — nuBanun uiam He-
BMEHSIEMOE JIUI0; MO0 MPOCTO JHIO 0e3 OmbITa

npeanpruHUMaTCIib-
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(HampuMep, BOIWTENb WM TEIOXPAHUTENb KOH-
TPOJIMPYIOIIETO JIUIIA).

B orHomenun cozmanus adduUIMpOBaHHBIX
IOPUIMYECKUX JIMI[ HAJIOTOIUIATENBIIMK O0OOCHO-
BBIBAET, YTO, B CHIIy MOJIOKEHUH MyHKTa | cTaThu
49 T'paxnpanckoro kxonekca Poccuiickoit denepa-
uH, 11000€ I0PUINYEcKOoe JIUIO (32 UCKIIOYCHUEM
YHUTapHBIX MPEANPHUATAN) o0nagaeT moiHON mpa-
BOCIIOCOOHOCTBIO M CIEITKOCIIOCOOHOCTHIO, HCIION-
HSIET CBOM OOSI3aHHOCTH, HECET MOJHYIO OTBETCT-
BEHHOCTh T10 CBOMM JIOJITaM M 3aHHUMAETCsl JOObI-
MU He3alpelieHHbBIMA BHUAAMH 3KOHOMHYECKON
JeATEIbHOCTH.

CyObeKkTUBHBIE NpaBa M TpaKIaHCKHUE 00s-
3aHHOCTH IOPUAMYECKHE JIMIIA TPHOOPETAIOT Yepes3
CBOM Opranbl, n30paHHbIC (Ha3HaYCHHBIC) B yCTa-
HOBJICHHOM TOpPSIIKE U B COOTBETCTBHM C YCTaB-
HBIMHU JIOKYMEHTaMH.

CornacHo nyHkTy 1 crateu 2 @enepalbHOrO
3akoHa oT 8 ¢eBpang 1998 r. Ne 14-®3 «O06 06-
MIECTBAX C OrPaHUYEHHOH OTBETCTBEHHOCTBHIOY,
O0IIIECTBOM C OrPaHUYEHHOH OTBETCTBEHHOCTBHIO
NPU3HACTCS CO3AaHHOE OJHUM HWIJIM HECKOIBKUMH
JMIaMHU XO3SIHCTBEHHOE OOIIECTBO, YCTABHBIH Ka-
OUTajd KOTOPOrO pasliefieH Ha JOJH; YYaCTHHKH
00IIIecTBa HE OTBEUAIOT IO €ro 00s3aTeIbCTBAM H
HECYT PHUCK YOBITKOB, CBSI3aHHBIX C JESITEIBHO-
CTBIO OOILECTBA, B MpEAENIax CTOMMOCTH MpPHUHAI-
JeXaluX UM J0JIe B YCTaBHOM KamuTaje oOlie-
ctBa; OO0IIECTBO HECET OTBETCTBEHHOCTH 110 CBOMM
00s13aTebCTBAM  BCEM  MPHUHAUISKALIUM MY
umymiectsoM (1. 1 ct. 3 3akoHa).

B pamkax ykazaHHOW MNPaBOCIOCOOHOCTH
rpaxnane PO Brnpase yupexaaTh HeOrpaHUUYECHHOE
qucio oO0IIecTB. BeneHue mpeanpuHUMATEbCKOM
JEeATEIbHOCTH B OIHOM JIMIE MU B HECKOIBKUX
camo mo cebe He o0Opa3yeT cocTaBa HaJlOrOBOTO
npaBoHapymenus. OIHO U0 MOXKET MPaBOMEPHO
Yy4acTBOBAaTh Ha 3aKOHHBIX YCIIOBHUSX B AESTEIHHO-
CTH Pa3HBIX CYOBEKTOB, YTO COOTBETCTBYET OOBI-
YassM JIeNOBOTO0 000pOoTa M MPaBOMEPHOMY MpE-
NPUHUMATETECKOMY TTOBEICHHIO C MCIIOIb30BaHU-
€M TPEeNyCMOTPEHHBIX 3aKOHOM IMPABOBBIX KOHCT-
PyKUHI.

[Ipu sTOM BedeHWE NPEANPUHUMATEIHCKOMU
JEATEIbHOCTH B HECKOJBKHX OpraHU3allMOHHBIX
dhopmax (OO0, UII) He nemaer Bcex y4aCTHHUKOB
JaHHBIX MPAaBOOTHOILICHUH OTHUM CYOBEKTOM U HE
yKa3bIBaeT caMmo Mo ce0e Ha HapyIeHUe ¢ UX CTO-
POHBI ACHCTBYIOIIEr0 3aKOHOaTENbCTRA.

Volkov A. V., Blinkov O. E.

property, sale of goods, performance of work or
rendering services by persons registered in this
capacity in the manner prescribed by law.

Consequently, due to the principle of econom-
ic freedom (Part 1, Article 8 of the Constitution of
the Russian Federation), each business owner con-
ducts his own economic activity at his own risk
and individually takes other managerial decisions
based on the subjective expediency of doing busi-
ness.

In accordance with Article 18 of the Russian
Federation Civil Code, citizens may have property
on an ownership basis; inherit and bequeath prop-
erty; have business or be engaged in any other ac-
tivities not prohibited by law; establish legal enti-
ties independently or jointly with other citizens and
legal entities; make any transactions that are not in
conflict with the law and participate in obligations;
have other property rights and personal non-
property rights.

According to Article 23 of the Russian Feder-
ation Civil Code, a citizen has the right to be en-
gaged in business without establishing a legal enti-
ty from the time point of official registration of his
individual business. Hence, if the individual busi-
ness is fully a capable and competent entity both
personally and with its staff really doing business
the tax authority is not entitled to assess its practi-
cability including joint activities with other busi-
ness units. If the tax authority does not prove that
the individual business is a bogus, simulated entity
whose status of an individual business actually
covers (splits) the activities of another entity then
its legal capacity cannot be canceled. (Such evi-
dence may, for example, be represented by mental
or physical incapacity of doing business by an in-
dividual business owner (i.e. when a person works
in another practice in a remote area (north regions)

or either is a disabled or insane person or just a
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person without any experience (for example, a
driver or bodyguard of a controlling person).

Regarding established affiliated legal entities,
the taxpayer shall justify that in line with the pro-
visions of p. 1, Article 49 of the Russian Federa-
tion Civil Code any legal entity (except for unitary
enterprises) has a full legal capacity and transac-
tion capacity, fulfills its obligations, bears full re-
sponsibility for its debts and does any non-
prohibited types of business.

Legal rights and civil obligations are acquired
by legal entities through their bodies elected (ap-
pointed) in due procedure and in accordance with
the statutory documents.

According to p. 1, Article 2 of the Federal
Law dated 08.02.1998 No. 14-FZ “On Limited
Liability Companies”, an LLC is a business estab-
lished by one or several persons with a shared au-
thorized capital. Members of such company are not
liable for its obligations and bear the risk of losses
associated with the activities of the company li-
mited to the value of their shares in the authorized
capital of the company; The Company is liable for
its obligations with all property belonging to it (p.
1, Article 3 of the referenced Law).

Citizens of the Russian Federation within the
above legal capacity have the right to establish an
unlimited number of companies. Doing business
by a single person or several persons does not in
fact constitute a tax offense. One person may on
lawful basis participate in legal activities of vari-
ous entities and it meets the customs of business
turnover and legitimate business behavior using
legal structures provided by law.

At the same time, maintaining business in
several organizational forms (LLC, single-owner
business) does not make all participants of these
legal relations a single entity and does not in itself
indicate violation of the current legislation by these

participants.



J[pobnenue buzneca: npasoevie npobIEeMbl

Ucxons u3 npaBoBoit mozunmu KoHcTUTyIH-
onHoro Cyna Poccuiickoit ®@enepanuy, U3I0KeH-
Hoit B onpeneneHuu otT 4 utons 2007 Ne 320-O-I1,
HaJIOTOBOE 3aKOHOMATENbCTBO HE UCHONB3YET IMO-
HATHE IKOHOMHMYECKON Ieaecoo0pa3sHoOCTH U HE
peryaupyeT MOpSAIOK U YCIOBHS BeleHHS (UHAH-
COBO-XO3SMICTBEHHON JESITENBbHOCTH, a IOTOMY
000CHOBAaHHOCTh PACXOAOB, YMEHBIIAIOIINX B I1e-
JSIX CHIDKEHHS HAJIOTOOONIOKEHHs TONyYeHHBIE
JIOXOJIbl, HE MOXET OLIEHUBATHCSA C TOUYKH 3PEHUs
UX 1eIeco00pa3HOCTH, paroHaIBHOCTH, d(hdek-
THBHOCTH MIIU TIOJT4EHHOT'O Pe3yIbTaTa .

B cuny npuHnmna cBoOoIsl IKOHOMHUYECKOH
nesitenbHocT (cT. 8 4. 1 Koncturyuuu Poccuii-
ckoii Denepanyin) HAJIOTOIUIATENBIIUK CAMOCTOSI-
TENIbHO OCYIIECTBIIIET CBOM IpaBa U HCIOIHSET
CBOM OOSI3aHHOCTH, CAMHOJIUYHO OLIEHMBas HEO0O-
XOIMMOCTD YTIPaBICHYECKUX PeLICHU.

B yxazanHom ompenenennn KoHcTUTynmoH
HeM Cynom Poccuiickoit denepariuu 0Tpa)keHo, 4To
10 CMBICITY TIPaBOBOM MO3ULMK KOHCTUTYIIMOHHOIO
Cyma Poccuifckoii  @enepanyu, BBIPaKEHHON
B TmocTaHoBieHnu or 24 ¢espans 2004 r. Ne 3-I1,
CyZIeOHBI KOHTPOJIb HE MPU3BaH MPOBEPATH KO-
HOMHYECKYIO I1eJIeCO00pa3HOCTh pPEUIeHUH, Mpu-
HUMaeMBbIX CyObEKTaMH MPEANPHHUMATENbCKOH
JSSITETbHOCTH, KOTOpPhIe B cdepe Ou3Heca oOna-
JAIOT CaMOCTOSITENIBHOM U IMUPOKON JHUCKPELUEH,
MIOCKOJIBKY B CHJIy PHCKOBOTO XapakTepa TaKoi
JeATEIbHOCTH CYIIECTBYIOT OOBEKTUBHBIC Mpere-
JBI B BO3MOXKHOCTSIX CYIIOB BBISABJISATh HaJW4HE B
Hell 1eNOBBIX MPOCYETOB.

CrnenoBaTenbHO, CyOBEKTHI JTOTOBOPHBIX OT-
HOIIEHUI BIpaBe CaMOCTOSTENBHO ONPEAETATh
CBOI0O 3KOHOMHYECKYIO TIOIHMTHKY, I[EHYy peaju3a-
IUU TOBapoB (paboT, yciayr) MCXOAs W3 COOTHO-
LIEHHsI CIpoca W TMpeIokKeHHus Ha peiHKe. Hamo-
TOBBIIl OpraH B YCIOBHUSX OTCYTCTBHS NPU3HAKOB
(OUKTUBHOHI JESITETHHOCTH HE BIpaBe IOpUIHYeE-
CKUM WU (PU3NUECKUM JIUIaM TUKTOBATH YCIOBHUS
U TOPAJOK BEIACHUS NPEANpPUHUMATEIBCKONW nesi-
tenpHOocTU. CornacHo 1.9 mocraHosneHus [lneny-
Ma BAC P® ot 12 okts6ps 2006 r. Ne 53, ycra-
HOBJIEHHE CYJIOM HaJH4us pa3yMHBIX 3KOHOMHYE-
CKMX WJIM MHBIX NIPUYMH (JIeTOBOM LIENN) B JIEHCT-

"' o 3anpocy rTpymiel aenyratoB ['ocyaapcTBeHHOM J{ymbl
0 IIPOBEPKE KOHCTUTYLIMOHHOCTH ab3aleB BTOPOTO M TPETHErO
myHkTa 1 cratem 252 Hanorosoro xoxmekca Poccuiickoit ®e-
neparum»: onpeneieHue Koncruryn. Cyna Poc. @enepaunu
ot 4 urons 2007 v Ne 320-O-I1. URL: http://legalacts.ru/doc/
opredelenie-konstitutsionnogo-suda-rf-ot-04062007-n-320-o0-
p-po/ (nara obpamenus: 23.12.2018).
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BHAX HAJOTOIIATENBIINKA OCYIIECTBISETCS C y4e-
TOM OLIEHKH OOCTOSITENILCTB, CBUAETENBCTBYIOIINX
0 €ro HaMepeHMsIX MOJYUYUTh SKOHOMHUYECKHH (-
(exT B pe3ynbTare pealbHOW MpPeANpPUHUMATENb-
CKOM UJIM MHOM YKOHOMUYECKOH JEATENBbHOCTH.

[IneHy™m pa3bAcCHMI, YTO HaJOroBas BBITOJa
HE MOXET paccMaTpHUBaThCA B KaUECTBE CAMOCTOSI-
TenpHOU AenoBoi nenu. [loaromy ecnu cynom yc-
TAQHOBJIEHO, YTO TJIABHOM IIENBIO, IpecienyeMoit
HaJIOTrOTUIATENBIIUKOM, SBJSJIOCH IMOJY4EeHHE JO0-
X0/la MCKIIOYUTEIBHO WM MPEHMYIIECTBEHHO 3a
CYET HaJIOTOBOM BBHITOJIbI B OTCYTCTBHE HaAMEPEHUS
OCYILECTBIISITh PEANbHYI0 3KOHOMUYECKYIO JIesi-
TENBHOCTh, B IPU3HAHUHM O0OOCHOBaHHOCTU €€ MO-
Jy4eHUs] MOXKeT ObITh oTKazaHo. [Ipu 3TOoM 060C-
HOBAHHOCTH IIOJIY4E€HHs HaJOrOBOH BBHITOABI HE
MOKET OBITh TOCTaBJieHa B 3aBHCUMOCTH OT CIIO-
cO0OB TpWBJICUCHHUS] KalWTana IJsl OCYILECTBIIE-
HUS SKOHOMHYECKON AEATENbHOCTH (MCIOIb30Ba-
HUE COOCTBEHHBIX, 3a€MHBIX CPEICTB, SMUCCHS
LEHHBIX OyMmar, yBeIMYEHHE YCTaBHOTO KamuTaja
U T.1.) Wa OT 3(P¢PeKTUBHOCTH (MPUOBLILHO-
CTH) HCIOJIb30BAHNUS KaNNTAA.

PaccmoTrpum mpaBoBbIE MPUYMHBI TOAOOHBIX
pacxoXAEHUH TO3UIMHA HaJOroIUIaTeNblMKa |
HaJIOrOBOI'0 OpraHa.

B coorBerctBum ¢ nynkToM 4.1 crateu 346.13
HK P®, nanorommartenbvK JIUIIAETCS BO3MOX-
HOCTH NMPUMEHUTDH YIPOILIEHHYIO CUCTEMY HaJOro-
oonoxenust (YCH), ecnu ero romoBod J0XoJl BbI-
men 3a ycraHoBiieHHbI naumut (150 muH pyo.)
1100 YUCIIEHHOCTh Pa0OTHUKOB MPEBBICHIIA YCTa-
HoBNeHHBIH JuMuUT (100 dwemoBek), nMOO CTOM-
MOCTh OCHOBHBIX CpeACTB — cBbImIe 150 mMiH pyo.

OTO MpaBUIIO MPUMEHSETCS C TOTO KBaprana,
B KOTOPOM JOMYIIEHO MOA0OHOE TNpEBBILICHUE.
[Ipu 3TOM HasmoromnnaTeabIIMK HE MOXKET JO KOHI[A
roaa n30paTh HHOH PEKUM HATOT000I0XKEHUSI.

Taxum oOpa3om, Bce (opMabHbIE OCHOBAHUS
MIpeKpalleHus: IPUMEHEHUS YIIPOLIEHHON CUCTEMBI
HaJIOTO0OOJIOKEHHST YCTAaHOBJIEHBI cTaTtbeil 346.13
HK P®. Hopmamu HK P® Taxke He mpemycMmoT-
peHa BO3MOXHOCTh OOBEAMHEHHS B3aWMO3aBHCH-
MBIX JIUI U UX JOXOIOB B 0OOCHOBaHHE MOCIECT-
BHA TIPEKpaIleHHs NMPUMEHEHUS UMHU WIH IpOBe-
paeMbIM HanoromiaTensiumkoMm Y CH.

Hanoroseiii kogekc P® enuHCTBEHHOE Mps-
MO€ MPABUJIO O «KOHCOJMUAALMHU JJOXOAa» Yy IpOBe-
psemoro nuia ycraHaBiausaeT B cratee 105.3 HK
P®, cormacHo myHkTy 1 KOTOpOW B ciy4ae, eciu
ad¢umpoBaHHble CyOBEKTHI TpaBa OMPEACIUIH

Business Splitting: Legal Issues

Based on the legal position of the Constitu-
tional Court of the Russian Federation stipulated in
Definition No. 320-O-P dated 04.06.2007, tax leg-
islation does not use the concept of economic ex-
pediency and does not regulate the procedure and
conditions for financial and economic activities,
and therefore expediency of expenses that reduce
taxation of income received cannot be assessed in
terms of their appropriateness, rationality, efficien-
cy or the result obtained'.

Due to the principle of economic freedom
(freedom of business) (Article 8, Part 1 of the Rus-
sian Federation Constitution), a taxpayer shall in-
dependently exercise his rights and fulfills his ob-
ligations solely assessing the need for management
decisions.

The above Definition of the Constitutional
Court of the Russian Federation shows that accord-
ing to the meaning of the legal position of the Con-
stitutional Court of the Russian Federation ex-
pressed in Resolution No. 3-P dated February 24,
2004 the judicial review is not intended to verify
the economic expediency of decisions made by
business entities that have independent and broad
discretion, since due to the risky nature of such an
activity there are objective limits in the court abili-
ty to detect the presence of business errors in this
activity.

Consequently, the parties of contractual re-
lations have the right to independently deter-
mine their economic policy, selling price of
goods (works, services) based on the supply-
and-demand relation in the market. If there are
no signs of fictitious activities the tax authority is
not entitled to dictate the terms and procedure for
doing business to legal entities or individuals. Ac-
cording to p. 9 of resolution of the Plenary Session
of the Supreme Arbitration Court of the Russian
Federation No. 53 dated October 12, 2006, the
court shall determine if there are reasonable eco-

! Determination of the Constitutional Court of the Russian
Federation No. 320-O-P ‘Upon the Request of the Group of
the State Duma Deputies for Verification of Constitutionality
of paragraphs 2 and 3 of Clause 1 of Article 252 of the Tax
Code of the Russian Federation’ of June 4, 2007. Available at:
http://legalacts.ru/doc/opredelenie-konstitutsionnogo-suda-rf-
0t-04062007-n-320-0-p-po/.
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nomic or other reasons (of business goal) in the
taxpayer actions based on the assessment of cir-
cumstances that indicate his intentions to gain eco-
nomic effect as a result of actual business or other
economic activity.

The Plenary explained that the tax benefit
cannot be deemed independent business goal.
Therefore, if the court found that the main goal
pursued by the taxpayer was to gain income solely
or primarily due to tax benefits without any inten-
tion to carry out real economic activity, acknowl-
edging of the economic benefit validity may be
rejected. At the same time, the validity of tax bene-
fit cannot be made dependent on the means of rais-
ing funds for economic activities (internal funds,
borrowed funds, issue of securities, increasing au-
thorized capital, etc.) or on the efficiency (profit-
ability) of using funds.

The legal reasons for such discrepancies be-
tween the taxpayer and tax authority positions are
discussed below.

According to p. 4.1 of Article 346.13 of the
Tax Code of the Russian Federation, a taxpayer
cannot apply the Simplified Tax System if the
amount of his annual revenue exceeds the estab-
lished limit (150 million RUB) or the number of
employees exceeds the established limit of 100
people, or the value of fixed assets exceeds 150
million RUB.

This rule shall be applied from the quarter
when such an excess is reached. Upon that, the
taxpayer cannot choose a different tax regime be-
fore the end of the year.

Thus, all formal grounds for terminating the
application of Simplified Tax System are stipulated
in Article 346.13 of the Tax Code of the Russian
Federation. The RF Tax Code rules also do not
have provisions for combining interrelated persons
and their income in support of consequent termina-
tion of using the Simplified Tax System by them or
the audited taxpayer.

The Tax Code of the Russian Federation es-
tablishes the only direct rule on ‘income consoli-
dation’ of the audited entity in Article 105.3. Ac-
cording to p. 1 thereof, if affiliated entities have



Boaxkos A. B., bauuxos O. E.

st cebs  HemoOpocoBecTHhIE — (DMHAHCOBO-
KOMMEpYECKHE YCIIOBUSI CBOEH AEATENLHOCTH, TO
Jro0ble AOXOABI, KOTOPBIE MOT H3BJeYb HAaJOro-
IJIaTENbIIMK, YBEIMYMBAIOT €ro Hajorooodiarae-
Myto 0a3y.

VYcnoBus, NMpH KOTOPHIX HAJOTOBBIM OpraH
BIIPaB€ NPOBEPSTH MPABUIBHOCTh MPUMEHCHHUS
HAJIOTOIJIATENBIIMKOM LEH 0 CAeNKaM U «aola-
BUTB» HAJIOT, YCTAHOBJICHBI W ITYHKTOM 2 CTaTbhH
40 HK P®. Tak, HanoroBbslif opra BIpaBe OCyIe-
CTBIISITH JAHHYIO MIPOBEPKY JIMIIb B CIy4asx, KOrAa
CHICJIKM 3aKIIIOYEHBI: B OapTEepHBIX OINEpalusax Me-
K1y aQPUINPOBaHHBIMU CYOBEKTaMHU IpaBa; MpH
OTKJIIOHEHHHU CpEeIHHX IIeH Mo ToBapaM (paboram,
yciayram) Oosbiie yeM Ha 20 % B CTOpPOHY yBenu-
YEHUSL.

B sTux cioy4asx HaJOroBBI OpraH BIpaBe
BBIHECTH MOTHBHPOBAaHHOE pelIieHue 00 yBemuye-
HUU HAJIOTOBOW OOS3aHHOCTH HAJIOTOILIATEINBINH-
Ka, KaK ecny Obl ToBap ObLI MpOAAH MO CTaHIapT-
HOH PBIHOYHOM LIEHE.

OpHako B MPUBEACHHBIX JIBYX CIy4asx «KOH-
CONUANHNS JOXOI0BY MO B3aMMO3aBUCHMBIM CIIeI-
KaM MPUMEHSIETCS TOJNBKO B paMKax MOHUTOPHUHTA,
MOCKOJIBKY, cornacHo myHKTy 1 cratem 105.17 HK
P®, mpoBepka MONHOTHI MCYHUCICHUS W YILIATHI
HAJIOrOB TI0 B3aMMOOTHOIIEHHSIM a(QHINpoBaH-
HBIX JIMI IPOBOJUTCS (enepabHBIM OpraHoOM HC-
MOJTHUTENLHON BJIACTH, YIIOJIHOMOYEHHBIM 110 KOH-
TPOJTIO ¥ HAA30pY B 00JaCTH HAJIOTOB B COOPOB, IO
MecCTy ero HaxoxaeHus. [IpoBepka nmpoBoauTCs Ha
OCHOBAaHWHM YBEAOMJIICHHS O KOHTPOJUPYEMBIX
CHIENIKaxX WJIM M3BELICHUSI TEPPUTOPHATIHLHOTO HAJIO-
TOBOI'0 OpraHa, MPOBOJIIETO BBIC3JHYIO MJIM Ka-
MEpaNbHYI0 HAJIOTOBYIO TIPOBEPKY, HAJIOTOBBIH
MOHUTOPUHT HAJIOrOIUIATENbIINKA, B COOTBETCT-
BunM co cratbeir 105.16 Hacrosmero Kopekca, a
TaKXe MPU BBISBICHUH KOHTPOIUPYEMOH CIETKH B
pe3ynbTare mpoBeAcHUs (eneparbHBIM OpraHoM
WCTIONIHUTEIBHON BIIACTH, YIOJHOMOYEHHBIM IO
KOHTPOJIO ¥ HAaJ30py B 0o0ONacTH HaloroB u co6o-
POB, TOBTOPHOM BBIE3THON HAJIOCOBOW MPOBEPKU B
MOpPSIZIKEe KOHTPOJS 33 AESTeIbHOCTBI0 HAJIOTOBOTO
opraHa, NPOBOAMBILErO HAJIOTOBYIO MPOBEPKY,
HAJIOTOBBII MOHUTOpPUHT. [Ipu mpoBeneHHUH mpo-
BEPOK (efiepalbHbIi OpraH MCIOTHUTEIBHOHN Bila-
CTH, YIIONTHOMOYEHHBIH 0 KOHTPOIIO ¥ HAA30py B
obnacTi HajoroB M cOOpOB, BIpaBe MPOBOIHUTH
MEpOIPHSTUSI HAJIOTOBOI'O KOHTPOJISI, YCTAaHOBJICH-
Hele cTaThsiMu 95-97 HK P®. TIpu 3TO0M KOHTpPOIb
COOTBETCTBHS LIEH, NMPUMEHEHHBIX B KOHTPOJIH-
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PYEMBIX CIeNKaX, PBIHOYHBIM I[€HAM HE MOXKET
OBITH MTPEAMETOM BBIC3IHBIX M KaMepalbHBIX MPO-
BEPOK.

Tem He MeHee MHCIEKIUS HE HOPMATUBHO,
HEOOOCHOBaHHO, a 3HAYMT, MPOM3BOJIBHO (He3a-
KOHHO) IO pe3yJbTaTaM BBIE3THBIX MPOBEPOK 00b-
eIMHSIET JOXOJbl HAJOTOIUIATEeNbIIUKa U €ero ad-
(UIMPOBaHHBIX JIMII, Jieast BBIBOJ, O MPEBBIIICHUH
MU 110 COBOKYITHOCTH CBOET'0 IPENEebHOro rofo-
BOT'O pa3Mepa J0XO0A0B (WM JPYTUX MOKa3aTenei)
U ONpEAEeNss, UCXOI U3 3TOro, OpeMsi HaJoroBon
00s3aHHOCTH TIpOBepsieMoro Jimna. HamoroBerit
Opra, 1o CyTH, IIPU3HAET HAJIOTOIMJIATeIbIINKa U
ero appunIHTOB OAHUM CyOBEKTOM IpaBa, MPOU3-
BOJIS TEM CaMbIM CHaydala «KOHCOJHJAIUIO JIUID,
a 3aTeM M «KOHCOJMUIALMIO JOXOJOB», BBIXOJ,
OJTHAKO, 3a MpeeNbl CBOEH KOMITETEHIUH.

YroObl BOCCTAHOBUTH STOT SIBHBIM MpoOer
B KOMIIETEHI[MM HAJIOTOBOr0 oOpraHa BepxoBHBII
Cyn P® BeinyxaeH 6bu1 B O030pe MpakTHKH pac-
CMOTpPEHHUS CyaMu Jiell, CBA3aHHBIX C IPUMEHEHU-
em rnaB 26.2 u 26.5 HanoroBoro komekca P®
B OTHOIIEHUH CYOBEKTOB MaJlOoTO U CPETHETO
npeAnpuHUMATENbCTBa (yTBepxkaeH [Ipesuamymom
BC P® 4 urons 2018r.), B myHKTE 4 OTMETUTH: caM
mo cebe (akT B3aMMO3aBUCUMOCTH HAJOrOIUIa-
TENBUINKA U €0 KOHTPareHTOB He SABJISIETCS OCHO-
BaHUEM JJIs1 KOHCOIMHMALUHU UX TOXOJI0B U IS BbI-
BoJla 00 yTpaTe mpaBa Ha MPUMEHEHUE YIPOILEH-
HOW CHUCTEMBI HAJIOTOOOIOKEHHS JaHHBIMHU JIHLIA-
MH, €CIH Ka)Iblii M3 HaJOroIIaTelbIIUKOB OCY-
IIECTBISIET CAaMOCTOATENBHYIO  XO34HCTBEHHYIO
JeSITeNbHOCTh; MpPH HAJMYMM YETKUX JIOKa3a-
TENBCTB HEMPaBOMEPHOrO JApoOJieHHs OusHeca
(mpu KOTOpPOH BUIAMMOCTH JEUCTBUI HECKOIBKUX
IOPUMYECKUX JIMI TPUKPBIBaEeT (HAKTHUECKYIO
JEeATEIbHOCTh OTHOT'O XO3SHCTBYIOIIEro CyObeKTa,
HE OTBEYaBIIEr0 YCTaHOBJIEHHBIM I1aBoi 26.2 Ha-
JIOTOBOTO KOJEKCa YCIOBUSAM U1 HPHUMEHEHUS
YIPOLIEHHON CHCTEMBI HAJNOTO000JOKEHHUs) Y Ha-
JIOTOBOTO OpraHa MMEIOTCSI «OCHOBAHMS Ul OIpe-
JeNieHNs TIpaB M 00S3aHHOCTEH YKa3aHHBIX IOpPH-
JUYECKUX JIUI UCXOAS W3 MOAIMHHOIO AKOHOMH-
YECKOro COJEp)KaHHA HX JAEATENbHOCTH IIyTeM
KOHCOJNMJAIMU JOXOJ0B U HMCUUCIIEHUS HaJIOTroOB
no oOmieil cucteMe HanorooOIOKEHUS! TPUMEHH-
TENbHO K MOANYHKTY 7 myHKTa 1 crateu 31 Haro-
TOBOTO KOJIEKCa».

BC P® sBHO «KpUBHT IymION», MOCKOJBKY,
UCXOJIS1 U3 TEKCTA U CMBICTIa IPUBEIECHHON HOPMBI,
mo/IOOHOW KOMITETEHIIMEH HAJIOTOBBIH OpraH B

Volkov A. V., Blinkov O. E.

established unfair financial and commercial condi-
tions for their activities then any income that the
taxpayer could derive increases its taxable base.

P. 2 of Article 40 of the Tax Code establishes
the conditions when the tax authority has the right
to check the correctness of prices for transactions
applied by the taxpayer and “add” tax. Thus, the
tax authority is entitled to perform this inspection
only in cases when deals are effected: in barter
transactions between affiliated legal entities; if the
average prices for goods (work, services) deviate
by more than 20% upwards.

In these cases, the tax authority may make a
well-founded decision to increase the tax liability
of the taxpayer as if the goods were sold at the
standard market price.

However, in the above two cases, ‘consoli-
dation of income' on interdependent transactions
is applied only within monitoring, since, in ac-
cordance with p. 1 of Article 105.17 of the Tax
Code of the Russian Federation, verification of
completeness of calculation and payment of tax-
es in relations of affiliated entities is carried out
by the federal executive body authorized to mon-
itor and supervise taxes and fees at the place of
its location. The inspection is performed based
on notification of controlled transactions or noti-
fication from the local tax authority conducting a
field or office tax audit, or taxpayer tax monitor-
ing sent in accordance with Article 105.16 of the
Code, and also when the controlled transaction is
revealed as a result of repeated field tax audit by
a federal executive body authorized to control
and supervise taxes and fees in accordance with
the control procedure for the activity of the tax
body which performed the tax inspection and
monitoring. During the audit, the federal execu-
tive body authorized to monitor and supervise
taxes and fees has the right to conduct tax con-
trol measures established by Articles 95-97 of
the Tax Code of the Russian Federation. At the

same time, the control over compliance of prices
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applied in controlled transactions with market
prices cannot be the subject of field and office
audits.

Nonetheless, the inspection performed in a
groundless, non-regulative, unreasonable and ran-
dom (extralegal) manner based on the results of
field audits combines the incomes of a taxpayer
and its affiliates concluding that they exceeded
their total annual income (or other indicators) on
aggregate basis and based on this they estimate the
burden of tax liability of the audited entity. The tax
authority, in fact, deems the taxpayer and its affili-
ates a single legal entity thereby ‘consolidating
individuals’ first and then ‘consolidating reve-
nues’, going, however, beyond the limits of its re-
sponsibility.

To plug this obvious gap in the scope of du-
ties of the tax authority the Supreme Court of the
Russian Federation in the Overview of Court Trial
Practices related to the application of chapters 26.2
and 26.5 of the Tax Code of the Russian Federa-
tion in relation to small and medium businesses
(approved by the Supreme Court Presidium dated
July 4, 2018), p. 4 has to notice that the fact of in-
terrelation between a taxpayer and its counterpar-
ties is not yet a reason for their income consolida-
tion and for conclusion about the loss of right to
use the simplified tax system by these entities giv-
en each of the taxpayers undertakes an independent
economic activity. Further on, it has to make the
reservation that if there is clear evidence of illegal
business split (where simulated actions of several
legal entities cover the actual activities of one
business entity that does not meet the conditions
for application of the simplified tax system estab-
lished by Chapter 26.2 of the Tax Code) the tax
authority has “grounds to determine the rights and
obligations of these legal entities based on the true
content of their economic activities by means of
income consolidation of income and tax assess-
ment based on the general taxation system applica-
ble to item 7, p.1 of Article 31 of the Tax Code”.

The Supreme Court of the Russian Federation
obviously ‘cuts corners’ as far as based on the text
and the meaning of the above regulation the tax au-

thority is not vested with this scope of authorities



J[pobnenue buzneca: npasoevie npobIEeMbl

clydasix JpoOJIeHWsT OM3Heca HaororiaTeNbIu-
KOM He HajeneH. PaccMoTpum 3TOT Bompoc mof-
pobHee.

B coorBercTBuu co crarneii 22 HK PO, namo-
romiarenbiukaM (IUiaTeabIuKaM cOOpOB, IIa-
TENBIIMKAM CTPaXOBBIX B3HOCOB) TapaHTUPYETCS
aJMUHUACTPATUBHAS U CyJcOHAs 3alUTa UX MpaB U
3aKOHHBIX HHTEpecoB. llopsaok 3amuThl MpaB U
3aKOHHBIX MHTEPECOB HAJIOTOILIATEIBIINKOB OIpe-
nensiercst Komexcom u uHbIME (penepaabHbIMU 3a-
KoHamMH. HanoroBeiM opraHam BMEHEHO B 00si3aH-
HOCTh 3aIllUINATh U COOJIFOIATh MpaBa HaJOTroIlIa-
TENBIIMKOB. 3a HEUCIOIHEHUE 3TOT0 UMIIEPATUB-
HOTO MpaBWJia YCTAaHABIUBAETCS aJIMUHHUCTPATUB-
Hasl ¥ yTOJIOBHASI OTBETCTBEHHOCTb.

[Ipu sTom, cornacHo myHkty 3 crareu 30 HK
P®, nanoroBeie opraHbl AEHCTBYIOT B MpeAeiax
CBOCH KOMIIETEHIIMU U B COOTBETCTBHH C 3aKOHO-
narensctBoM Poccuiickon ®enepaunu, T. €. CO-
OJrofIaeTCsT OrPaHUYUTENIBHBIN MPUHIMIT — «pa3-
pPEeIIEHO TONBKO TO, YTO MPSMO MPEAyCMOTPEHO
3aKOHOM». B 4acCTHOCTH, HAJOrOBLIE OpPTaHbl UMe-
0T MPaBO COOMPAThH JIOKA3aTENIbCTBA M TPEeOOBATh
MOATBEPK A0
MPaBUIILHOCTb UCUMCIIEHUS HAJIOTOB, a TAKKE MPO-

MPENOCTAaBUTh  JIOKYMEHTBI,
BOJIMTH HAJOrOBBIE MPOBEPKU TOJBKO B IMOPSIKE,
ycTtaHoBiieHHOM  HanoroBeiM  kozmekcom  P®
(. 1 ct. 31 HK PO).

Cornacuo cratee 82 HK P®, namoroBbM
KOHTPOJIEM MNPU3HAETCS JEATEIbHOCTh YIOJIHOMO-
YEHHBIX OPraHOB 1O KOHTPOJIO 3a COOJIFOJICHUEM
HaJIOrOIIATENbIIUKAMK, HAJIOTOBBIMU areHTaMu U
MJIaTeIbIIMKAMH COOPOB, TUIATEIBIIIMKAME CTPa-
XOBBIX B3HOCOB 3aKOHOJATEIbCTBA O HAIOrax H
cOopax B TOPsJKE, YCTAaHOBJICHHOM HACTOSIIMM
Konekcom. HanmoroBeiii KOHTpOJIb IPOBOJUTCA
JOJDKHOCTHBIMHM JIMLIAMU HAJIOTOBBIX OPraHOB B
Mpeaenax CBOEM KOMIIETEHLIMM MOCPEICTBOM Ha-
JIOTOBBIX TPOBEPOK, MONYYCHUS OOBSICHCHUU Ha-
JIOTOIUTIATEIBIIUKOB, HAJIOTOBBIX Ar¢HTOB U ILJIA-
TENBIIMKOB COOpa, IUIATEIBIIMKOB CTPaXOBBIX
B3HOCOB, MPOBEPKHU JTaHHBIX y4€Ta U OTYETHOCTH,
OCMOTpa MOMEIIEHUNA U TEPPUTOPUH, HCIIONIb3Ye-
MBIX JIJIsl M3BJICUCHUS J0X0/a (MPUOBUIH), & TAKKE
B Jpyrux (opmax, MperyCcMOTPEHHBIX HACTOSIINM
Konekcom.

B coorBerctBuu co crarneii 87 HK PO, namo-
TOBBIE OpraHbl MPOBOAAT KaMepalbHbIE U BBIE3-
HBIC HAJIOTOBBIE MpoBepKU. KamepansHbie TpoBep-
KU B OCHOBHOM MPOBOJATCS TOKYMEHTAIBHO C IO-
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MOIIBI0O MOHUTOPHUHTA OAHKOBCKOW JAESTEIbHOCTH
HaJlororuiatensivka. BeiesnHas npoBepka kacaer-
cs BCcEl NEeATEeNbHOCTH HAJOTOIUIATENbIUKA, U B
TOM YHCII€ C BBIE3IOM MHCIIEKTOpa HEMOCPEACT-
BEHHO Ha MECTO HKOHOMHYECKOH MAEsITEeIbHOCTH.
Tonbko B 3TOH mporeaype MoXKeT ObITh YCTaHOB-
JIH COCTaB HaJIOrOBOT'O NMPABOHAPYLIEHUS U TMpPH-
MEHEHBI Mephl OTBETCTBEHHOCTH 3a HEYyIUIaTy Ha-
JIOTOB.

OcHoBaHUE, T.€. NPHUMEHEHHas HaJOTOBBIM
OpraHoM HOpMa MpaBa, JOJKHO OBITh IPUBENIEHO B
TEKCTE aKTa MPOBEPKHU U B BHIHECEHHOM PEIICHUH.

B coorBerctBHu ¢ myHkToM 6 ctatbu 108 HK
P®, muno cuuTtaercs HEBUHOBHBIM, MOKa HAJIOTO-
BBIM OpPTraHOM HE JJOKa3aH BECh COCTaB HaJOTOBOTO
NPaBOHAPYIIEHUS C €ro Kak CyObEeKTUBHOH, Tak
¥ OOBEKTHBHOH CTOPOHBI  (BHHA, NPUYMHHO-
CJIEICTBEHHAsI CBsI3b, pa3Mep HEYIUIaueHHOIo Ha-
JIOTa ¥ UHbIE 00CTOSTEIIBCTBA).

Takum 00pa3oM, HaJOTOBBEIM OpraHaM IpH
OCYIIECTBICHUU KOHTPOIIS 38 COOIIOIEHHEM HaJO-
TOBOTO 3aKOHO/ATENbCTBA HAJOTOIIATENbIIUKAMU
(ct. 32 HKP®), npeamucano mo0poCOBECTHO
OCYILECTBIISITH HAJIOTOBOE aIMHUHUCTPUPOBAHHUE.

Kak ormeueno Kouctutynumonusim Cynom
Poccuiickoii @enepaunn, Hanoroseiil kogekc uc-
XOIUT U3 HEJONMYCTUMOCTH NMPUYMHEHUS HEMpaBo-
MEpHOTro Bpeja MpH MPOBEAECHUN HAJIOTOBOTO KOH-
tponst (ct. 35 m 103). Ecmu, ocymiectBisst ero,
HaJIOT'OBBIE OPTaHbl PYKOBOJCTBYIOTCS LENSIMU U
MOTHBAaMH, MPOTUBOPEUALIUMH JIEHCTBYIOLIEMY
MPAaBOIMOPSAKY, HAJIOTOBBIH KOHTPOIb MOXET
OPEBPaTUTHCS W3 HEOOXOOMMOTr0 HWHCTPYMEHTa
HaJOrOBOM MOJUTHUKU B MHCTPYMEHT MOJAaBICHUS
3KOHOMHMYECKOH CaMOCTOATENbHOCTH M HMHHULIHA-
TUBBI, YPE3MEPHOTO OrpAaHUYEHHUS CBOOOIBI
OpeaNpUHIMATENbCTBA M NpaBa COOCTBEHHOCTH,
41O, B CHIIy cTaTedt 34 (yacth 1), 35 (vactu 1-3) u
55 (uactw 3) Koncturynuu Poccuiickoii denepa-
LIUU, HEOIYCTHUMO.

B cratee 31 HK P®, Ha xotopyro cocnancs
BC P® B cBoem O030pe, mepeunciieHsl IpaBa Ha-
JIOTOBOTO OpraHa, B TOM YHCJIE: pacCUMTHIBATh Ha-
JIOTOBBIE OO0S3aHHOCTU IO MJCHTHYHBIM HAJIOrO-
IJIaTeNnbIIMKaM B CIydasX HEAOIMYyCKa IPOBEpSIO-
IIUX JIUI K MECTY dKOHOMMUYECKOW AeATENbHOCTH
0o B ciydae HENpEACTaBICHHSI HCTPeOyeMBbIX
HAJIOTOBBIM OPraHOM HEOOXOAMMBIX JJIsl pacuera
JOKYMEHTOB, JTMOO TOJHOIO OTCYTCTBHUS OyXra-
TEPCKOro yuera 00BbEKTOB HAJIOr000JIO0KEeHUs, JIU-

Business Splitting: Legal Issues

in case of business split. This is going to be dis-
cussed further in more detail.

In accordance with Article 22 of the Tax Code
of the Russian Federation, taxpayers (payers of
fees and insurance) are guaranteed to have admin-
istrative and judicial protection of their rights and
legitimate interests. The procedure for protecting
the rights and legitimate interests of taxpayers is
determined in the Code and other federal laws. The
tax authorities are obliged to protect and respect
the rights of taxpayers. For non-compliance with
this imperative rule, they are brought to adminis-
trative and criminal liability.

In this case, according to p. 3 of Article 30 of
the Russian Federation Tax Code, tax bodies op-
erate within their authorized responsibilities and
in accordance with legislation of the Russian Fed-
eration, i.e. the restrictive principle is valid that
“permitted are only those things expressly stated
by law”. In particular, tax offices have the right to
collect evidence and require the documents to be
submitted confirming correctness of tax estima-
tion, as well as conduct tax audits only in line
with the procedure established by the Russian
Federation Tax Code (p. 1 of Article 31 of the RF
Tax Code).

According to Article 82 of the Russian Feder-
ation Tax Code, a tax control is the activities of
authorized bodies for monitoring compliance with
the tax and fees legislation in the manner stipulated
by this Code by taxpayers, tax agents and fees and
insurance payers. Tax control is carried out by of-
ficials of tax authorities within their scope of duties
through the procedure of tax audit, explanations
(substantiation) from taxpayers, tax agents and fees
and insurance payers, inspection of accounting and
reporting data, inspecting premises and territories
used to make income (profit), as well as through
the other forms provided by the Code.

In accordance with Article 87 of the RF Tax
Code, tax bodies conduct office and field tax au-
dits. Office audits are mainly performed through

documentary monitoring of the taxpayer's banking
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activities. And the field audit concerns all the ac-
tivities of a taxpayer including the inspector on-site
for various checks of business activity. Only
through this procedure the tax offense nature can
be proved of and penalties for tax dodging can be
applied.

Hence, the base, i.e. the legal provision ap-
plied by the tax authority must be cited in the text
of the Inspection Report and in the delivered
judgement.

In accordance with p. 6 of Article 108 of the
Russian Federation Tax Code a person is not con-
sidered guilty until the tax authority has proven the
entire ‘corpus delicti’ of a tax offense with its both
subjective and objective side (guilt, causation, un-
paid tax amount and other circumstances).

Thus, tax authorities are instructed to strictly
comply with the tax legislation when exercising
control over the compliance of taxpayers with tax
legislation (Article 32 of the Russian Federation
Tax Code). That means to carry out tax administra-
tion in a faithful manner.

As noted by the Constitutional Court of the
Russian Federation, the Tax Code proceeds from
the inadmissibility of causing unlawful damage
during tax control (Articles 35 and 103). If tax au-
thorities in the process of tax control are guided by
goals and motives contradicting the existing law
and order the tax control in such cases may be
transformed from a necessary tax policy tool into a
tool of suppression of economic independence and
commercial initiative, excessive restriction of
business freedom and property rights, which is un-
acceptable under Article 34 (Part 1), 35 (Parts 1-3)
and 55 (Part 3) of the Constitution of the Russian
Federation.

Article 31 of the Tax Code that was used as
a reference by the Supreme Court of the
Russian Federation in its Overview lists the
rights of tax authority including estimation
of the amount of tax liabilities for identical tax-
payers in case of failed admission of inspectors

on-site where economic activities take place or
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00 HempeaCcTaBlICHUST WHOCTPAaHHBIMH OpraHU3a-
LIUSIMU HAJIOTOBBIX JEKIaparuii.

Ilepedens cnyyaeB Il NIPUMEHEHUS pacyer-
HOTO METOJA 3aKphIT, U IOJHOMOUYUNA HA «KOHCO-
IUJALIUI0 JIMID) U «KOHCOIUJALUIO  JOXOJ0B»
y HQJIOTOBOT'O OpraHa HE MMEETCsa. YUUThIBas U3-
JIO)KEHHOE, INPUMEHSEMBI HAaJOrOBBIM OpPraHOM
pacdeTHBI METOJ], HE OCHOBAaHHBIN Ha HopMax HK
P®, ne Moxer ObITH IPU3HAH 3aKOHHBIM M HE MO-
XKeT OBITh MPHUHAT Ui ONpPEIeTeHUs] TOXOJO0B H
PacXomoB C LENbK) UCYUCIIEHUS Y HPOBEPSIEMOrO
JIMIIA HAJIOTOB, MOUIeKAIINX YIIaTe B OIOKET.

B cBs3U ¢ 3TUM IO-IIPEKHEMY OCTAETCS AKTY-
anpHbiM [locTanoBnenue Ne 53, rme B myHKTE 5
cofiepKaTcs MATh KBAIM(PHUIUPYIOMUX TPHU3HAKOB,
IIpU HAIMYUU KOTOPBIX YCTAaHABIMUBACTCS pPa3zMeEp
HEOOOCHOBAaHHOH HAJIOTOBOW BBITOIBI M B3bICKHUBA-
ercs ¢ HajoromjaTtensiyka. COOTBETCTBEHHO,
CyZbl, ONHPAsACh Ha JOKTPUHY O HEAOIYCTHMOCTHU
370yNOTPEONICHUsI TPaBOM, OPHEHTHPYIOTCS Ha
MpHU3HAaHUE HAJIOTOBOW BHITOJBI HEOOOCHOBAaHHOM,
B YaCTHOCTH, B CIIydasX, €CJIM HAJIOTOIUIaTEIbIIH-
KOM HEBEPHO OTPaXXEHbI IIPOU3BOAUMBIE OIIEPALIUU
(cmenku) WM B HUX SIBHO OTCYTCTBYET J€JO0Bas
nenb. [IoaToMy mOHa4YMCIEHHE HAJIOrOB IIPOU3BO-
IUTCS 1O MPaBHILY, KaK ecii Obl CyOBEKTHI IpaB
peanbHO OTpa)kaju Pe3yNbTaTbl CBOCH HKOHOMU-
YECKOH JeATeNbHOCTH, T. €. He 3JI0yHOTpeOssn
ObI IPaBOM.

Kak u momkHO OBITH B MyONHYHO-BIACTHBIX
OTHOUICHUSX, OOS3aHHOCTh JOKa3bIBaHUS BCEX
BBIIIETIEPEYHCICHHBIX OOCTOSTENBCTB BO3JIOXKEHA,
B CHJTy NIpsAIMOTO yKa3zaHus myHkKTa 2 crateu 82 HK
P®, na nanorosbiil opras. IIpu 3TOM HaJIOrOBBII
OpraH JOJDKEH J0Ka3aTb HE OTCYTCTBHUE JEIOBOMU
eI KaK TaKOBOW IPU COBEPLUCHUH CHEIOK, a
NIPUCYTCTBUE Yy HAJIOTOIIATENbIINKA EIUHCTBEH-
HOHM LeNId, HAlpaBICHHONW Ha yMEHBIICHHE HAJIO-
TOBBIX 00513aTEIBCTB.

Ilyrem  aHamu3a  IpaBOIPUMEHUTEIIBLHOU
NPAKTHKU MOKHO BBLIEIUTH CIEAYIOIIUE MPU3HA-
KM HEO00OCHOBaHHOW (HE3aKOHHOW) HAaJOrOBOM
BBITOJIbl, CBUJIETENILCTBYIOIUE O HAIMYUU HELEIO-
BOM L€NIM, KaK TO: XO3MCTBEHHBIE, IIPOCTPAHCT-
BEHHO-(pr3Hueckue, CyOBEKTHBIC, TpPYAOBBIE H
BPEMEHHbIE.

I. Xo3sicTBEHHBIE IPU3HAKU:

1. K caMbIM pacnpocTpaHEHHBIM XO3SIIICTBEH-
HBIM IIpPU3HAKaM HEOOOCHOBAHHOH (HE3aKOHHOW)
HAJIOTOBOM BBITOBI OTHOCHUTCSI ApOOJieHHe OeHu-
¢unmapom (KOHEYHBIM KOHTPOJIUPYIOIIIM JIULOM,
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BBITOJIONPUOOpPETATENEM) CBOETO MPOU3BOACTBEH-
HOro (TOProBOro) mpolecca Ha psj y4aCTHUKOB
CXEMBbI, HAXOASIIUXCA Ha HU3KOHAJOTOBBIX PEXU-
Max — €IWHBIM HajJor Ha BMEHEHHBIH JOXON
(EHBM) nnu YCH. Ipyrumu cioBaMu, OCYIIECTB-
JseTcd UCKYCCTBEHHOE pasjielieHHe Tpyaa Ha psin
MOJIKOHTPOJBHBIX JIUI C OAHOM HEENOBOU IIENbIO
— u30exaTh Hajora Ha MpUOBLIb, HAJIOTA HA UMY-
MIECTBO M HaJora Ha A00aBJIEHHYIO CTOMMOCTH B
o0OMEH Ha MOHWXEHHYIO CTaBKY CHElHaIbHOro
HAJIOTOBOTO pexnMa (Hampumep, 0ap B pecTopaHe
BBIJIENISIETCS. M3 €AMHOTO 3aja OOCITYXKHBAaHHUS I10-
CeTUTEeNe Ha MOJCTaBHOE JIMLO C LENbI0 COXpa-
HEHHUs1 BOBMOKHOCTH pabotath no YCH). Ykazan-
Has LeNb JOCTUTAeTcs 4epe3 co3gaHue Jubo mo-
CJIEIOBATENBHOM LEMOYKH JIUIL C TOAKOHTPOJIBHbI-
MU 3BEHBSIMH, JTHOO Uepe3 MapauleNbHBIA Ppsj
«KJIOHOB» TI0 UJEHTUYHBIM BHJIaM SKOHOMHYECKOU
JeATEIbHOCTH (MCKYCCTBEHHBIE, T. €. MOJCTABHBIE,
Jmua)l.

2. He MeHee BaXHBIMH XO3SHCTBEHHBIMH
IpU3HAaKaMu IPU NOMCKEe He0OOCHOBAaHHOW HAaJlo-
TOBOM BBITOZIBI CIY’KaT MOKa3aTelu J10XojAa yda-
CTHHUKOB CXEMBI, KOTOpbIE OJHM3KU K HpeAeTbHbIM
3HayeHusM (Hampumep, 150 muH pyO. BBIpyUYKH
st YCH B 2017 r.), unu mokas3aTend TOPTOBOM
IIONIaau, KOTOopble Onmu3ku Kk 150 kB. M.
(nmst EHB/I), win moka3aTenu 4MCIEHHOCTH Tep-
COHAJIa YYACTHHUKOB CXEMBI, KOTOpbIe ONM3KH K
npenenbHeIM 3HaueHusM (15 genmoBek st EHBJI
wiu 100 genosek ans YCH).

3. BaxXHBIM XO3MpU3HAKOM HEOOOCHOBAaHHOU
(HEe3aKOHHOI) HaJOrOBOW BBITOABI SIBIISIETCSI PE3-
KO€ 1 He0OOCHOBaHHOE YMEHBIIIEHHE HaJIOroooma-
raeMoi 0a3pl HaJOrOIUIATENbIINKA 0e3 MaJeHHs
00bEMOB peajM30BaHHOIO TOBapa, HO 3a cUerT
YMEHBILIEHHUsI HAJOroBoil Oa3pl. B 3Tmx cimywasx
HAJIOTOTUIATENBIIMKA OOBIYHO NPUMEHSIOT pas-
JUYHBIE KOHCYJIBTAllMOHHBIE,
CUMHTEIJIEKTYaJIbHBIE» M JPYTHe «BO3IYLIHBIE»

MapKCTUHI'OBLIC,

JIOTOBOPBI, 3aKIIOYCHHBIE MEXKAY YyYaCTHUKAMHU
CXEMBI.

4. Cnenyrouiiii BaXHbI ITPU3HAK — HECECHUE
pacxol0B y4aCTHUKaMU HAJIOTOBOM CXEMBI IPYT 3a
JIpyra Ha Oe3BO3ME3JHBIX WU 3aEMHO-OTJIOXKCH-
HBIX HaydallaXx. B CBS3HM C 3TMM B IUIATSKHEIX 0-
KyYMEHTaX  HaJIOTOIUIATEIBIIUKOB  COJEpPIKATCS

' Cnocobbi BeseHHs (PHHAHCOBO-XO3SICTBEHHOM ACATEIBHO-
CTH C BBICOKMM HAJIOTOBBIM PUCKOM [DJIEKTPOHHbII pecypc]:
nHpopmarss Penep. Hamor. cryx6s! ot 15 oxr. 2008 r. Jloc-
TYII U3 CIIPaB.-TIPaBOBOH cucTeMbI «I apaHT».

Volkov A. V., Blinkov O. E.

in case of non-submission of documents required
for tax estimation or a complete lack of accounting
capacity for taxable items, or failure of foreign
companies to submit Tax Returns.

The list of cases for applying the settlement
method is closed and tax bodies had no authority to
‘consolidate entities” and ‘consolidate income’.
Considering the above, the settlement method ap-
plied by tax authorities that does not rest upon the
principles of the RF Tax Code cannot be deemed
legal and cannot be adopted to determine income
and expenses for the purpose of tax estimation
from the audited entity subject to payment into the
budget.

In this regard, the Resolution of the Plenary
Session of the Supreme Arbitration Court of the
Russian Federation dated October 12, 2006 No. 53
“On Assessment of Reasonability of Taxpayer Tax
Benefits by Arbitration Courts” (hereinafter re-
ferred to as “Resolution No. 53”), where p. 5 con-
tains five qualifying features. In the presence of
these features the amount of unjustified tax benefit
is determined and collected from the taxpayer. Ac-
cordingly, the courts, based on the doctrine of the
inadmissibility of abuse of the right, are guided by
the recognition of tax benefits unjustified, in par-
ticular, in cases where the taxpayer incorrectly re-
flects the operations (transactions) or there is clear-
ly no business purpose. Therefore, additional tax is
assessed according to the rule as if the subjects of
rights actually reflected the results of their eco-
nomic activities and would not abuse their right.

As it should be in public-to-power relations,
the duty of proving all of the above circumstances
is assigned to the tax authority by direct instruction
in p. 2, Article 82 of the RF Tax Code. At the same
time, what the tax authority shall prove is not the
absence of actual business goal in making transac-
tions but that the only taxpayer’s goal is to reduce
the amount of tax liabilities.

By analyzing the law enforcement practice,
the following features of unjustified (illegal) tax
benefit can be identified indicating non-business
purposes, namely commercial, spatial and physical,
subject, labor, and time-related.

I. Commercial Features (indicators):

1. The most common commercial features
of unjustified (illegal) tax benefit include the
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split of production (trade) process by beneficiary
(the end controlling person) resulted in a number
of participants in this scheme who run business-
es in low-tax regimes — UTII (Unified Tax on
Imputed Income) or STS (Simplified Tax Sys-
tem). In other words, there is an artificial divi-
sion of labor into a number of controlled entities
with a single non-business purpose to avoid in-
come tax, property tax and value-added tax in
exchange for a reduced special tax rate (for ex-
ample, a bar in a restaurant stands out from a
single customer service area and is assigned to a
fake person in order to preserve the opportunity
to run it on simplified tax system). This goal is
achieved either through making-up a successive
chain of entities with sub-controlled links, or
through a parallel series of ‘clones’ for identical
types of economic activity (artificial, i.e. dummy
entities)'.

2. Equally important commercial signs when
hunting for unjustified tax benefits are income
indicators of the scheme participants that are
close to the limit values (for example, 150 mil-
lion rubles of revenue for STS in 2017), or indi-
cators of sales floor area that are close to 150
square meters (for UTII), or indicators of the
staff quantity of the scheme participants that are
close to the limit values (15 people for UTII or
100 people for the STS).

3. An important commercial feature of an
unjustified (illegal) tax benefit is a dramatic and
unreasonable decrease of taxpayer tax base
without any drop in the quantity of goods sold
but by means of cutting the tax base. In these
cases, taxpayers usually use various consulting,
marketing, ‘intellectual’ and other ‘air’ contracts
concluded between the participants of the
scheme.

4. The next important feature is that the par-
ticipants in the tax scheme incur costs for each
other on non-repayable or loan-deferred basis. Due
to this fact, the taxpayers' payment documents

'Information of the Federal Tax Service ‘Methods of Conduct-
ing Financial and Economic Activities with High Tax Risk’ of
October 15, 2008. Access from the legal reference system
‘Garant’. Available at: http://www.garant.ru.



J[pobnenue buzneca: npasoevie npobIEeMbl

CCBUIKM 00 MCIOJHEHUH 00s13aTeIbCcTBa (TIaTEekKa)
3a APYroro y4acTHUKa cxeMbl. B To e Bpems mid
nepepacnpeaencHusi GUHAHCOBBIX MOTOKOB y4acT-
HUKHU CXEMBI BBIHY)KJICHBI Ha O0€3BO3ME3JHBIX 100
¢dopManIbHO BO3ME3IHBIX (MIPUTBOPHBIX) Hayamax
HCIONB30BaTh BeKcens, OQOpMISITH JIOTOBOPHI
3aiiMa C OTCPOUYKOH OIUIaThl MPOLIEHTOB, MOIOJI-
HATH APYT APYTY YCTaBHBIE KalIUTAJIbl, BKJIIOYATh B
MyCThIe pacyeThl LIeHHbIe Oymard, MpPOWU3BOIUTH
YCTYNKH TpaB WM TIEPEBOJ JOJITOB, 3aKIH0YaTh
JIOTOBOPbI MapKETHHTOBBIX WJIM KOHCYJBTaI[MOH-
HBIX YCIYT JTUOO MPOCTO «II0 MHUChMam» 3a IPYroe
JIUIIO HECTHU €r0 PacXopl.

5. PacripocTpaHeHHBIM ~ XO3MPU3HAKOM  HeE-
000CHOBaHHOHM (HE3aKOHHOW) HAJIOTOBOH BBITOJIBI
SIBIISICTCS. M TPAH3UT OONBIINX JCHEKHBIX CPE/ICTB
yepe3 pacyeTHBIN CcueT M Kaccy HaJloroIuiaTelb-
IIMKa B OTCYTCTBHE OAaHKOBCKHX KpPEAWTOB. Yua-
CTHHKH CXEMBI, C 1IeIbI0 00JIerueHns nepepacipe-
neneHust puHCpeACTB, 0hOPMIIIOT B3aUMHBIE J0-
TOBOPBI apeH bl WIM B3aWMHBIE JOTOBOPHI MOPY-
YEeHHs, KOMHMCCUHU, areéHTHpPOBAaHMS, I[ECCUHU, CBHU-
JIeTeIbCTBYIOIINE B UTOTE€ O COTJIACOBAHHOCTH HX
JIEHCTBUH.

6. K sBHBIM XO3MpH3HAKaM HEOOOCHOBAaHHOU
(HEe3aKOHHOM) HAJOrOBOM BBITOBI OTHOCHUTCA U
HCIIONIB30BaHUE Ha TIOCTOSHHBIX Haydaldax MExay
YY4aCTHUKAMHU CXEMBbl OIMHAKOBBIX JIOTOBOPOB J0-
BEPUTEIHHOTO YNPABIEHNUS] UMYILIECTBOM; JIOTOBO-
poB 0 nepenave GpyHKIHMH UCIIOTHUTEIBLHOTO Opra-
Ha YOpaBJSIOLIed OpraHu3aliy, JOTOBOPOB O CO-
BMECTHON JESATEIbHOCTH WJIM areHTUPOBAaHUS U
JPYTUX OpraHU3allMOHHBIX JOTOBOPOB I BUA.
[Ipn 3TOM mopacTaBHBIE JUIlA — UMUTATOPHI — HE
MMEIOT HUKAKUX IHYHBIX» pacxofioB, KpOMe
TPaH3aKIMOHHBIX (DMHAHCOBBIX M3ZEpKeK. [pyru-
MU CJIOBaMH, 3TO TaKHE CXEMbl IOJIy4EeHUs He-
000CHOBaHHOW HAJIOTOBOM BBITOABI  (hUpPMaMU-
«ITyCTBHIIIKAMMW», KOTOpBbIE€ HE SBISAIOTCS IOJHO-
CTbI0O (DUKTHUBHBIMH, MOCKOJBKY OMNPEACICHHYIO
JeSITeNbHOCTh BCe-Taku UMHUTUPYIOT. [Ipu 3TOM y
MOJCTABHBIX JIUI OOBIYHO OTCYTCTBYIOT JIMYHBIE
KOHTaKThl PyKOBOJCTBA, HO HaJlaKeH (DMKTHBHBIH
JOKYMEHTOOOOPOT C OIMHAKOBBIMU IEYATAMH U
noanucsMu (akcumuiie, a BCe ONEpalH COBEp-
LIA0TCs, KaK MPaBHJIO, HE M0 MECTY HaXOXKICHUS
HaJIOT OIIaTENbILIHKA.

7. K xo3mpusHakaM He0OOCHOBaHHOW (He3a-
KOHHOI ) HaJOroBO# BBITOABI BCETAa OTHOCSTCS U
(uHAHCOBBIE OMEpalyy, KOTOPBIE OCYIIECTBIIS-
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IOTCS C WCIIOJIb30BAHUEM OJJHOTO M TOTO e OaH-
Ka, TJIe JICHbIW, HalpaBJIEHHBIE Ha MOACTaBHBIX
JIUI, XOJST «I10 KPYTYy», 3aT€M BO3BpAILAlOTCS HA
KapTOYKy PYKOBOIUTENS JIMOO BBIFOJOMPHOOD e-
Tarene.

8. B psnme ciy4yaeB BBIABISIOTCS MPU3HAKH,
KOr'Jia MOJICTaBHBIC JIUIIA APYT 3a APYyra BBHIMOJH -
I0T HAJIOTOBBIC 00s3aTeNbCcTBA (TPSIMO WM Uepes
JOTOBOPHI 3aiiMa). JTO CBSI3aHO OOBIYHO C HELOC-
TaTKaMU TUIAHUPOBAHUST XO3SUCTBCHHON JESATENb-
HOCTU W TOTEPEH YHpaBICHUS] KOHTPOIUPYIOIIUM
3TOT OM3HEC JINIIOM.

9. K xo3mpu3Hakam HEOOOCHOBaHHOH (He3a-
KOHHOM) HaJIOTOBOM BBITOABI MOXKET OTHOCHUTHCS
TaK)Ke HEPUTMUYHBIN JINOO Pa30BBIA XapaKTep XO-
3SMCTBEHHBIX OIEpalfii JIMOO HEPHIHOYHBIC WU
HEOOBSICHUMBIC C/ICITKH.

10. [IpumeHeHrEe y4YaCTHUKAMH CXEM «3ep-
KaJIbHBIX 3aiMOB)» TaK)K€ MOXET CIY>KUTh IpU3Ha-
KOM HEOOOCHOBAHHOM HAJIOIOBOM BBITOBI.

11. Perynsipable U COMUAHBIC BHIILIATHI JTUBHU-
JICHIOB 0€3 HaJIOro00JIOKEHUs 3a PyOSK Hepesu-
nenty PO Hepenko CBUACTENLCTBYIOT O CO3JaHUU
CXEMBI TIO TOJyYCHUI0 HEOOOCHOBAHHOW HAJIOro-
BOM BBITO/BI.

B sTroM cinyuae MCHOIB3YIOTCS MEXIYHAPO.-
HBIC JIOTOBOPHI C IENBI0 N30eXKAaTh JBOWHOE HAJO-
roobnoxxenne. Hanpumep, craHmapTHBIH pocchid-
ckuii opdmop — 3to xorma 100 % akumii uHO-
CTpPaHHOU KOMITAHWM MPUHAAJICKAT POCCUMCKOMY
IOPUUYECKOMY JIMILY, OIHAKO YIPAaBJICHHE KOM-
naHue GopMaabHO OCYIIECTBIAeTCS (DOHIOM Ha
OCHOBAHUH JIOTOBOPA, a B ACHCTBUTEILHOCTH (OH/T
YIPABJISICT KOMITAHUEH O HHCTPYKIIUSM OT JIPYTO-
o0 pOCCHICKOTO JMIa, HampuMmep OeHeduimapa
rpynmnbl. Hamorossle opransl OTCIEKUBAIOT CIEI-
KU OpPraHu3aliii Co CBOUMH «JOYKAMHU» U3 FOPHC-
JUKIIUHA CO JIBITOTHBIM HAJOrOOOJIOKEHUEM, II0-
CKOJIBKY TIEPEUYUCIICHUE JICHET TaKUM KOMIIAHHUSIM
MOXET MPEACTaBIATh COOOM Mepepacnpe/e/icHue
aKTHUBOB BHYTPH TPYIIIbI, €IUHCTBEHHAS IIENb KO-
TOPOro — MUHUMU3AIIMSI HAJIOTOB.

12. Ucnonb30BaHUE  HAJOTOIUIATEIBIIIUKOM
OJTHOBPEMEHHO JIBYX ¥ 00JIee HaJIOTOBBIX PEKUMOB
MyTeM BHYTPEHHEro (OPMAIBLHOTO APOOICHUS
CBOero OM3Heca TakkKe MOXET CBUAETEIbCTBOBATD
0 He0OOCHOBAaHHOH HAJIOTOBOH BBITOJIE.

Tak, mpeqnpuHUMATENb B OJHOM U3 JIEd IO-
Jlaraj, 4To BEJET JBa CAaMOCTOATEIBHBIX BUA OU3-
Heca: 3aroTaBlIMBaeT JPEBECHHY [UI1 CBOEro
KOHTpAareHTa M OKa3bIBAE€T €My € TPaHCIOPTHHIC

Business Splitting: Legal Issues

contain references to the liabilities (payment) per-
formed for another participant in the scheme. At
the same time, for the purpose of financial flow
redistribution, participants in the scheme have to
use bills of exchange, issue loan agreements with
deferred interest payments, replenish equity capi-
tal, include securities in fake calculations, make
assignment of rights or transfer debts, enter into
marketing or consultancy agreements or simply ‘by
e-mail request’ bear expenses for another person
on non-repayable or formally refundable (feigned)
basis.

5. A widespread commercial indication of an
unjustified (illegal) tax benefit is also the transit of
large amounts of money through a bank account
and a cash desk of the taxpayer with no bank loans.
In order to facilitate redistribution of financial as-
sets participants in the scheme draw up mutual
lease agreement or mutual assignment agreement,
commission agreement, agent’s contract etc. All
these ultimately testify that their actions were
coordinated.

6. Among the obvious commercial signs of
unjustified (illegal) tax benefit is the use on a con-
stant basis between the scheme participants of
identical fiduciary management agreements;
agreements on executive body function transfer to
a managing company, agreements of joint activi-
ties or agent services or another executive agree-
ment just for ‘visual effect’. At the same time,
dummies (simulators) have no “personal” expenses
except for transactional financial costs. In other
words, these are such schemes for obtaining unjus-
tified tax benefits by dummy companies that are
not completely fictitious since they still simulate
certain activities. At the same time, dummies
usually do not have personal contacts of manage-
ment but have a dummy document turnover with
identical seals and facsimile signatures, while all
operations (transactions) as a matter of fact are not
effected at the actual location of the taxpayer.

7. The commercial features of unjustified (il-

legal) tax benefit always include financial transac-
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tions that are effected using the same bank where
the money sent to dummies ‘travels around’ and
then returns to the card account of the manager or
beneficiaries;

8. In a number of cases an indication may
come out when the dummies fulfill each other's tax
obligations (directly or through loan agreements).
This is usually associated with deficiencies in
business planning and loss of management capaci-
ty by the person controlling this business;

9. The commercial features of unjustified (il-
legal) tax benefit may also include irregular or one-
off nature of business transactions or out-of-market
or unexplained transactions.

10. The use of ‘back-to-back loans’ by partic-
ipants in the scheme may also indicate unjustified
tax benefit.

11. Regular and significant dividend payout
without tax payment outside the Russian Federa-
tion to a non-resident often indicate a scheme built
for obtaining unreasonable tax benefits.

In this case, international treaties aimed to
avoid double taxation are used. For example, a
standard Russian offshore is when 100% of inter-
national company shares belong to a Russian legal
entity, however, the company is formally managed
by the fund based on a contract while the fund in
fact manages the company according to instruc-
tions from another Russian entity, for example, the
group’s beneficiary. Tax authorities monitor com-
pany transactions through their subsidiaries based
on tax exemption jurisdictions, since money trans-
fer to such companies can be redistribution of as-
sets within a group with the sole purpose to minim-
ize taxes.

12. When a taxpayer uses two or more tax re-
gimes at the same time through the formal internal
fragmentation of business may also indicate an
unjustified tax benefit.

Thus, in one of the cases, a business owner
believed that he was running two independent
types of business. He harvested wood for his coun-

terparty and also provided transportation services



Boaxkos A. B., bauuxos O. E.

YCIYTH IO AOCTaBKE 3TOM JPEBECHUHBI U3 Jieca /10
OrOBOPEHHOT0 MecTa HasHadeHus: (ckmama). [lpm
5TOM B OTHOILIEHUU MEPBOTO U3 YKA3aHHBIX BUJIOB
JSSITETLHOCTA HAJIOTOILIATEIBINUK TPUMEHSIT 00-
myto cucremy Hanoroobnoxenust (OCHO), B ort-
HowieHun Btoporo — EHBJI. Hanorosslli opran
CYEeJl, YTO BBIACIICHUE HAJIOTOIIATENBIIUKOM IPY-
30[I€PEBO30K B Ka4eCTBE CAMOCTOSTENBHOIO BHJA
ycayr (MycTh Jake MOCPEICTBOM 3aKIIOUEHUs OT-
JIIBHOTO JIOr0BOpa) HOCHJIO MCKYCCTBEHHBIN Xa-
paKTep, MOCKOJIbKY OTHOIICHUSI MEXKy CTOPOHAMH
CAEIKM HE COOTBETCTBOBAIU OINPEAEICHHOMY
crateeit 785 'K PD npenmery goroBopa mepeBo3-
KU Tpy3a U OPEANPUHUMATEIBCKON NeSTEeNbHOCTH
[0 3arOTOBKE JPEBECHHBI B TOM MOHUMAaHHHU, KO-
TOpoe 1aHo B ctaThe 29 JIK PO’

II. Ha mpoctpancTBeHHO-(DU3NYECKUE TIPH-
3HaKU HEOOOCHOBAHHOW (HE3aKOHHOW) HAJIOrOBOM
BBITOJBI OOBIYHO YKa3bIBAIOT CIeAylolue o0CcTos-
TENbCTBA:

1. B ¢pupmax-mycrhIlikax, T. €. Y HMUTaTOPOB
SKOHOMHYECKON NeATENbHOCTH, OTCYTCTBYIOT aK-
TUBBI — COOCTBEHHBIC OCHOBHBIC U OOOPOTHBIC
cpenctBa. B peakux ciydasx Ajis BUIUMOCTU HC-
MOJIB3YIOTCSL JOTOBOPHI apeHAbl, Haiima, 3aliMa
Yy»Or0 UMYINECTBA, KaK MpaBwio, oT adduiupo-
BAHHOI'O YYaCTHUKA CXEMBI.

2.V Bcex YYacCTHUKOB CXEMBI BBISBISETCS
o0mmmii agpec (aapeca) peruCcTpayu, T. €. SAUHBIN
IOpUANYECKUI aJpec MECTOHaXOXAEHUs (ecnu
peub HIET O IOPHUIUYCCKUX JHIaX), 0o, Ha000-
POT, UMEET MOCTOSHHOE U3MEHEHHE aJpecoB C He-
OJTHOKPATHBIM CHSITHUEM C y4YeTa U MOCTAaHOBKH Ha
y4eT B Pa3HBIX HAJOTOBBIX OpraHax («MHTpaIus»
MEXK]y HaJIOTOBBIMH OpTaHaMH).

3.V Bcex nubo0 y OOJNBIIMHCTBA yYaCTHUKOB
CXEMBbI, KaK TpPaBWJIO, CIUHBIC padoune OQUCHI,
CKJIaJpl, OOIIasi pasrpy3Ka TOBapoB M MX XpaHe-
HUE, CJAWHBIC MPOU3BOJICTBEHHBIC 0a3bl, 000pym0-
BaHUE, TPAHCIOPTHBIE CPEICTBA, OOIIME BXOIHI,
o0Ipe TOproBble 3aibl U T.I., YTO CBSI3aHO CO
CTpEMJICHHEM KOHTPOIMPYIOLIET0 STOT Ou3HEC
JUIA HE HECTU JOMOIHUTEIBHBIC U3JIEPKKHU Jaxe
B YCIOBHUSAX HMHTAIMM SKOHOMUYECKON JEsSTENb-
HOCTH.

' TMocranosnerne or 28.06.2016 r. mo ey NeA31-5179/2015.
URL: https://kad.arbitr.ru/Card/87d36889-561e-4fed-a7ee-3ea
02027833c¢ (nara obpamenus 21.11.2018).

?MocranoBiernss AC 3CO: or 18.08.2015r. Ne ®04-
21015/2015 mo nmemry Ne A03-16727/2014 (moxneps>kaHo orpe-
nenmeaneM BC P® or 11.12.2015 . Ne 304-KT'15-15541);
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4.Y noacraBHBIX (DUPM, KaK U Y «MaTEPUH-
CKOI» KOMITaHWUH, OOBIYHO CXOXXKHUE KOPHEBBIC Ha-
3BaHMSA, eAuHbIA callT u IP-agpec, enunbie ToBap-
HBIN 3HaK, OpeHn (odopmiieHne), BBIBECKA, OMHU U
TEe K€ Tene(OHBI, EIUHBIC CKHJOYHBIC KapThl,
CKJIQJICKUE€ M OyXTaJTepCKHE NpOrpamMmbl, KOH-
TPOJIBHO-KACCOBBIC MAIIMHBI, TEPMHUHAJIBI, KaCCHI,
eIMHAasT MHKAaccalus U o0CIyXHBaronue OaHKU, U
JlaKe 3a4acTyl0 OJIHA KHHTa XKajuod W TPEIIoKe-
Hui. Hanuume 3THX 00CTOSITENBCTB OOBIYHO 00Y-
CJIOBJICHO C JIOTUCTHYCCKUMHU OCOOCHHOCTSIMH
yIpaBiieHUs] OM3HECOM, CO3/IaHUEM HMHUJDKA CO-
JTUTHOW KOMITAaHUM U OJHOBPEMEHHO C HEXKEJIaHU-
€M TIOTEePATh KIUCHTOB, KOTOPBIC JIFOOSAT XOIUTH
0 YK€ MPOTOPEHHBIM TOPOKKaM.

5. IlomHass waM 4yacTUYHAsd UMHUTALUS XO3AM-
CTBEHHOM NESTEIHPHOCTH YYaCTHUKAMHU CXEMBI 3a-
YaCcTyH TPOUCXOIUT Ha (POHE HEBO3MOXKHOCTH €6
(hM3UYUECKOrO OCYIIECTBIICHUS BCJCICTBUE OTCYT-
CTBUSI HEOOXOIMMOT'0 000PY/IOBAHMSI, TOMEIICHUN,
HE00XOMMOTr0 TIEPCOHAIA, IOMYCKOB, JIUIICH3UN U
T. . Tak, B OTHOM W3 JIeN CyH, NMpU3HABAs MO3U-
M0 HAJIOTOIUIATENbIIMKA HEMPAaBOMEPHOM, YKa-
3aJl, 4TO (PAKTUYECKU CIIOPHBIA TOBap mpuodpe-
TaJCsl HAJOTOIJIATENBITUKOM HAMPIMYIO Y peajb-
HBIX TIOCTaBIIKMKOB, YTO MOATBEPKIAACTCS JOTOBO-
pamu, cueramu-(aKTypaMu, TOBAPHBIMH HAKJIAJ-
HBIMU, MIPEICTABICHHBIMHU B XO/I€ BCTPEUHBIX MPO-
BEPOK JAHHBIMU JIUIIAMH; OJIMH U3 HUX B COIPOBO-
JTUTENBHOM TMHChbME yKa3al, 4TO TOBap, MU3rOTOB-
JICHHBIN IO 3aKa3aM HaJOTOIIATEIbIINKA, TIOCTaB-
JISUICSL HAJNOTOIUIATENBIINKY, MCKIIOYasl MOCTaBKY
cTopoHHUM opranuzauusM. CyJ crenan BBIBOJ O
TOM, YTO HAJOTOIUIATEILIIIMKOM HEO0OOCHOBAaHHO
3aBBIINICHBI PAcXOibl MO HAJOry Ha TNPUOBLIb U
npenbssieH K Beruery HJIC mo B3aMMOOTHOIIICHHU-
sIM CO CIIOPHBIM KOHTPAreHTOM, B CBSI3H C YEM B
MOJIyYEHUU HAJIOTOBOM BBITOJIBI, HA KOTOPYIO TIpe-
TEH/IyeT HAJIOTOIIATEIBIINK, JTOIKHO OBITH OTKa-
3aHO’;

6. ®aKTUYeCKOE OTCYTCTBUE JIOOBIX HCIION-
HUTENBHBIX OPTaHOB Yy PsJa YUACTHUKOB CXEMBI 11O

or 17.08.2015T. Ne ®04-21061/2015 mo pmemy Ne A03-
16728/2014  (momnmepxkano  onpexencanemM BC PO
or 08.12.2015 Ne 304-KI'15-15466); ot 26.03.2015 r. No D04-
17411/2015 no nemy Ne A46-7351/2014 // Kaproreka apowur-
paxubix nen / kad.arbitr.ru; mocranoBneHne CeapMoro ap-
OWTPaXHOTO  ameJUIAIMOHHOro cyma ot 22.10.2015T.
Ne 07AI1-7239/2014 no ey A03-2754/2014.

3 ocranosieHue ApbuTpakHoro cyma YpaibCKOro okpyra
or 02.12.2016 r. Ne ®09-9735/16 o nemy Ne A60-2085/2016.
URL: https://kad.arbitr.ru/Card/26b8cb1c-3e53-424b-9ed7-49
4083bbd158 (mara obpamenwms: 21.11.2018).

Volkov A. V., Blinkov O. E.

to this party delivering wood from the forest to a
specified destination (warchouse). At the same
time, the taxpayer applied GTS (General Tax Sys-
tem) to the first of the specified types of activity
and UTII to the second. The tax authority consi-
dered that allocation of freight traffic by the tax-
payer is a separate type of service (even if a sepa-
rate contract was concluded) that was simulated
since the relations between the parties to the trans-
action did not correspond to the contracted item
specified in Article 785 of the Civil Code of the
Russian Federation of Freight Contract and Wood
Procurement Contract in the meaning of Article 29
of the Russian Federation Forest Code'.

II. The following circumstances usually indi-
cate spatial and physical signs of unjustified (illeg-
al) tax benefit:

1. In dummy companies, i.e. simulators of
economic activity there are no assets (own fixed
and current assets). It is very seldom that lease,
employment borrowed property contracts are used
generally from an affiliated member in the scheme
just for visible effect.

2. All participants in the scheme have a com-
mon address of registration, that is, a single legal
address of location (if it refers to legal entities) or,
on the contrary, a constant change of addresses
with repeated strike off and on the register in vari-
ous tax offices (‘migration’).

3. All or most of the participants in the
scheme usually have a single office, warehouse,
common goods handling and storage, common
production facilities, equipment, transport, com-
mon gates, trade floors, etc. It is dictated by the
desire of the person who controls this business to
avoid additional expenses even when this econom-
ic activity is simulated”.

! Resolution in case No. A31-5179/2015 of June 26, 2016.
Available at: https://kad.arbitr.ru/Card/87d36889-561e-4fed-
a7ee-3ea02027833c¢ (accessed 21.11.2018).

2 Resolution of the Arbitration Court of the West Siberia Dis-
trict No. F04-21015/2015 in case No. A03-16727/2014 of
August 18, 2015 (supported by the RF Supreme Court Deci-
sion No. 304-KG15-15541 of December 11.12.2015); Resolu-
tion of the Arbitration Court of the West Siberia District No.
F04-21061/2015 in case No. A03-16728/2014 of August 17,
2015 (supported by the RF Supreme Court Decision No. 304-
KG15-15466 of December 8, 2015); Resolution of the Seventh
Arbitration Court of Appeal No. 07AP-7239/2014 in case No.
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4. ‘Front’ companies just like the ‘parent’
company usually have similar root names, a single
website and an [P address, a single trademark,
brand (design), signboard, same phone numbers, a
single discount card, warehouse and accounting
programs, cash register equipment, terminals, cash-
iers, single cash logistics and designated bank, and
often a single Customer Feedback Book. Identifi-
cation of these circumstances is usually associated
with logistic features of business management.
They create the image of a reliable company and at
the same time have the fear of losing customers
who like to walk along the beaten track.

5. Full or partial simulation of economic ac-
tivities by the participants in the scheme often
occurs against the background of infeasibility of
its physical implementation due to the lack of ne-
cessary equipment, premises, personnel, admis-
sions, licenses, etc. Thus, in one of the cases, the
court recognizing the taxpayer position unlawful
indicated that the actual disputed goods were pur-
chased by the taxpayer directly from real suppli-
ers as evidenced by contracts, commercial invoic-
es, packing lists submitted during cross-audit by
these persons. One of them specified in the cover
letter that the goods manufactured against the or-
der placed by the taxpayer were delivered to the
taxpayer excluding delivery to any third parties.
The court concluded that the taxpayer unreasona-
bly overestimated income tax expenses and
charged for VAT deduction in relations with the
disputed counterparty. Therefore, because of that
the tax benefit claimed by the taxpayer must be
rejected (Resolution of the Arbitration Court of
Ural District dated 02.12.2016 No. F09-9735/16,
File No. A60-2085 /2016)’.

6. A number of participants in the scheme

actually have no executive bodies at the location

A03-2754/2014 of October 22, 2015; Resolution of the Arbi-
tration Court of the West Siberia District No. F04-17411/2015
in case No. A46-7351/2014 of March 26, 2015. Available at:
https://kad.arbitr.ru.

3 Resolution of the Ural District Arbitration Court No. F09-
9735/16 in case No. A60-2085/2016 of December 2, 2016.
Available at: https://kad.arbitr.ru/Card/26b8cb1c-3e53-424b-
9ed7-494083bbd158 (accessed 21.11.2018).
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MECTY HaxoJeHus, ykazaHHoMmy B EI'PTOJI. Me-
CTO HaXOXJEHHUS IOPUINYECKOrO JINLA UMEET CY-
LIECTBEHHOE Iopuandeckoe 3HaueHue. M onpene-
JSIFOTCSL MECTO MCIIONHEHHSI 00sI3aTENbCTB, YIIIAThI
HaJIOTOB, MOJCYIHOCTh criopoB. Hamorossie opra-
Hbl TICPHOIUYECKH pacChUIaloT TpeOOBaHHS C
MpOCcbOOH MOATBEPAUTh HAaXOXKIACHWE MCIIOIHU-
TENIBHBIX OPraHOB IO 3aperuCTPUPOBAHHOMY aJipe-
CY U, HE MTOJTy4UB OTBETA, BBIXOJAT Ha MPOBEPKY.

III. CyObexTHbIe TpU3HAKA HEOOOCHOBAHHOM
(HEe3aKOHHOM) HaJOroBOW BBITOABI MPOSBISIOTCS
yepe3 KOHKPETHBIH COCTaB peabHBIX, HO TMOJ-
CTaBHBIX JINOO MOAKOHTPOJBHBIX WIIM 3aBHCUMBIX
JWI, KOTOpbIE MPHUBIEKAIOTCS B HEI00POCOBECT-
HbIE CXEMBI, @ UMEHHO:

1. B HenmoOpOCOBECTHBIX HAJIOTOBBIX CXEMax
O0COOCHHO PpacCHpOCTpPaHEHO MpPHUBICUCHHE Pa3HO-
00pa3HBIX TOCPEAIHUKOB, TA€ OCHOBHOW HAaJOro-
IJIaTENbIIMK HAXOAUTCS Ha OOIIel chucTeMe Hallo-
roOOJIOKEHHsI, HO TOBAap pealu3yercsl depe3 Io-
CpenaHUKOB-aQQUISIHTOB JTUOO «UUCTHIX» KIOHOB,
B KOTOPBIX YYpENUTENH U TUPEKTOpa (OpManbHO
He adprMpoBaHHBI K HATOTOIUIATENBIINKY.

2. Co3ianue HeTOOPOCOBECTHBIX HAJIOTOBBIX
CXEM HEpeAKO MPOMCXOIUT uepe3 paclipeneneHne
3aTpaT ¥ ()MHAHCOBBIX TMOTOKOB Ha pa3zHOHAJIOrO-
BBIX CyOBEKTOB TpaBa. B 3ToM ciydae mpoucxoaut
HCKYCCTBEHHOE JefIeHHEe MOCTaBIIUKOB (TOKyma-
TeNel) MeXAy YYaCTHMKaMH CXEMBI 10 TOBapHO-
(MHAHCOBBIM TIOTOKaM JINOO B 3aBHCUMOCTH OT
MIPUMEHSAEMBIX CHEUPEKUMOB U JaK€ HAJIOTOBBIX
CTaBOK BHYTPH HUX.

Tax, HanpuMep, IOPUAUYECKHE TULA U UHIU-
BUJlyaJbHbIE NPEANPUHUMATENHN, KaK Y4aCTHUKU
cxembl, Bce HaxonsaTcss Ha Y CH. Tlpu sTom yacTh
M3 HUX MOXKET HaXOAWThCA Ha cTaBke 15 % or
npuOBLIM, KyJa U CIHCHIBAETCS OONBLUIMHCTBO 00-
IMX B JCHCTBUTEILHOCTH pacxonoB. Pa3zapobnen-
HBI T€M CaMbIM OOIIMH MOTOK BBIPYYKH Ha OH3-
Hec B OOIbIIeH YacTH 3aBOJAMUTCS Ha JIUIO CO CTaB-
kot YCH 6 % ot obmiero noxoxa.

3. K cyObeKkTUBHBIM MpPH3HAKAM OTHOCSTCS H
OJJMHAKOBBIC, B TOM YHUCIIE «IPOOJIEMHBIE», IIO-
CTaBIIUKH (MO0 OIMHAKOBBIE MOTpPeOHTENH (IO-
KynaTenan) y BCEX YYaCTHHKOB cXeMbl. IIpu sTom
HAJIOTOBBIE 0053aHHOCTH KOHTpPareHTaMH HaJIOro-
MJaTelbIINKa 3a4acTyi0 HE HCIIOMHAIOTCS, a HaJlo-
TOBBIC ACKJIApaldyl MPEICTaBISIOTCS OOBIYHO Ue-
pe3 TpeThUX JHUIl U, KaK MPaBUIIO, 3JIEKTPOHHBIM
CIIOCOOOM.
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4. K cyObeKTUBHBIM TNpU3HaKaM HEO0OOCHO-
BaHHOH HaJOTOBOW BBHITOJBI OTHOCHUTCS M LIEHTpa-
JM30BaHHas  B3aMMO3aBUCHMOCTh  YYACTHHKOB
CXEMBI, KOTJla y BCEX YYaCTHHKOB HaJIOTOBOW CXe-
MBI MPOSIBIISIETCS OAWH WJIM HECKOJIBKO KOHEYHBIX
BEITOZIONpHOOpeTaTeneid (JInb0 OJHO KOHTPOIH-
pytomiee nuio). [logobHoe ocymiecTBieHHE PYKO-
BOJICTBa BCEMH YYaCTHUKAMH CXEMbl OHUM H3 €€
YYaCTHUKOB WJIM LEHTPaJbHBIM BBITOJONpUOOpe-
TaTerIeM MPOUCXOIUT 00 1o (akTy, T. €. BO BHe-
JOTOBOPHOM IIPOCTPAHCTBE, JTHOO MO Pa3inuyHOro
poda OpraHU3alOHHBIM JIOTOBOPAM.

B memsix MMHMMU3aLMU 3aTpaT, HEM30EKHO
BO3HMKAIOIINX M3-32 HaJW4YMs HECKOJBKHX (op-
MaJIbHO CaMOCTOSATENIBHBIX OpraHu3alui, (akTu-
YeCKM KOHTPOJIMpPYIOIIKEe OM3HEC JUIa CTapaloTCs
LEHTPaJIN30BaTh yIPaBICHUE, TEM CAMBIM HEBOJIb-
HO o0yeryasi BBISIBIICHHE NPU3HAKOB HAJIOTOBOU
cxeMbl. B pesynbrare B cyzie HepeaKo OrJIanaroTcs
TaKue «J0CaJHble HEJOPa3yMEHUs» B NEATEIHHO-
CTH HaJOTOIJIATENbUINKOB, KaK OOHapyKEHHBIC
HAJIOTOBBIM OPraHOM B XOZI€ OCMOTpa UyXHe J0-
TOBOPBI, YUETHbIE JOKYMEHTHI, OTYETHOCTh H T. IL.'

K koHe4yHBIM BHITOJONPHUOOpETATENSIM MOTYT
OTHOCHUTBCS: YUYACTHUKU IOPUIMYECKOTO JIMIA; PY-
KOBOJIMTEIIb; YWICHBI COBETa TUPEKTOPOB; (haKTHUe-
ckuil ympasneHen (koHtponep). [Ipu 3Tom y B3au-
MO3aBHCUMBIX JIMI WJIH Y BBITOHONpHOOpeTaTenen
MOTYT OBITb OO O0IIME HHTEPECHI, THOO0 3TH WH-
TEpechl MOTYT OBITh 3apaHee pa3AeicHbl.

IV. TpynoBbie npu3HaKu HEIOOPOCOBECTHOM
CXEMBl XapaKTEepU3YIOT OTHOLICHHS KOHTPOJIH-
pylomux OH3HEC JHIl M HAaeMHBIX PaOOTHHKOB,
NPUBJICKAEMBIX U WUCIOIHEHHsS paboT WM OKa-
3aHUS YCIYT:

1. ITon TpymoBble MPU3HAKK CO3AHUS HENOO-
POCOBECTHOM CXEMBI Yallle BCEro IMOMagaeT HaJIH-
YHhe TaK Ha3bIBAEMBIX «MAaCCOBBIX» YyUpEAUTENeH,
PYKOBOJMTENEH U TNIaBHBIX OyXTajTepoB, KOTOpBIC
B KauecTBE HOMHUHANBHBIX JIMI TPUCYTCTBYIOT
(uucnsTCA) OJHOBPEMEHHO B JIECSTKAaX (QUPM.
Wnorpa w3 craporo B HOBOE IOPUANYECKOE JIMIIO
«MUTPHUPYET» BECh IITAT MEPCOHANA.

2. Bo MHoOrumx cnyd4asx TpydOBOH NpHU3HAK
OpPOSIBIISIETCSL Yepe3 OIUH M TOT >Ke mepcoHan (Jiu-
00 OOJBIIYIO YaCTh U3 HETO), KOTOPBIA BHIMOMHSIET
TpyIOBbIe PYHKLINHU BCEX YUACTHHUKOB cXeMbl. Kak
NPaBUIIO, 3TO OIHU U T€ K€ IOPUCTHI, OyXranTepsl,

! Mocranosnermne AC 3CO or 27.02.2015 r. Ne d04-15529
/2015 mo nemy Ne A46-8330/2014 // KaproTeka apOUTpaXkKHBIX
nen / kad.arbitr.ru.

Business Splitting: Legal Issues

specified in the USRLE (United State Register of
Legal Entities). The location of legal entity has
significant legal value. It determines the place of
performing obligations, payment of taxes, subject-
matter jurisdiction. Tax authorities regularly send
out requests to confirm the location of executive
bodies at the registered address and if they receive
no reply they go for a check.

III. Subject features of unjustified (illegal) tax

benefit are manifested through the specific number
of real but dummy or controlled/dependent persons
who are involved in unfair schemes, namely:

1. In unfair tax schemes, especially wide-
spread is to attract a variety of intermediaries
where the main taxpayer uses a general tax system
(GTS) but the product is sold through affiliate bro-
kers or ‘pure clones’ where the founders (owners)
and directors are not formally affiliated to the tax-
payer.

2. Creation of unfair tax schemes often occurs
through distribution of costs and financial flows
among the right holders using different tax re-
gimes. In this case, there is an artificial distribution
of suppliers (customers) among the participants in
the scheme according to the goods and financial
flows or depending on the specific tax regimes
used and even specific tax rates within these re-
gimes.

Thus, for example, both legal entities and in-
dividual businesses who are the participants in the
scheme use the simplified tax system (STS). At the
same time, some of them may sit on the rate of
15% of the profits where most of the total actual
expenses are attributed to. The resulted fragmenta-
tion of total revenue flow to business is therefore
mostly brought up to a person with STS rate of 6%
of the total income;

3. If all the participants in the scheme have the
same suppliers, including ‘problematic’ ones, or
the same consumers (buyers) can also be regarded
as a subject feature. However, in this situation, tax
obligations are often not fulfilled by the taxpayer’s
counterparties, and tax returns are usually submit-
ted through third parties, and mainly in digital

form.
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4. The subject features of unjustified tax bene-
fits also include centralized interrelations between
the participants in the scheme. It means the rela-
tions when all participants in the tax scheme have
one or more end beneficiaries (or a single control-
ling person). Such kind of management towards all
the participants in the scheme by one of its partici-
pants or central beneficiary occurs either on actual
basis, i.e. beyond the contract conditions, or under
various types of the company contracts.

In order to minimize costs that inevitably arise
due to existence of several formally independent
companies people who actually control business
try to centralize management thereby unwittingly
facilitating reveal of the tax scheme signs. As a
result, such ‘bitter mistakes’ in the taxpayer activi-
ties as outside contracts, accounting documents,
reports, etc., that have been discovered by tax of-
ficers during the inspection are often announced in
court'.

The end beneficiaries may include representa-
tives of legal entity; manager; members of the
board of directors; executive manager (supervisor).
At this, interrelated persons or beneficiaries may
have either common interests or these interests can
be previously shared.

IV. Labor features of an unfair scheme cha-
racterize the relationship between business super-
vising persons and employees who are engaged to
do work or provide services:

1. So-called ‘multiple’ founders, managers
and chief accountants who are formally employed
(listed in the staff) in dozens of companies at the
same time most often fall under the labor criteria
of unfair tax scheme. Sometimes the entire staff
‘migrates’ from the old to the new legal entity.

2. In many cases, the labor attribute is mani-
fested through the same personnel (or most part of
it) that performs labor functions for all participants
in the scheme. As a rule, these are the same law-

yers, accountants, negotiators with government

! Resolution of Arbitration Court of West Siberia District
dated 02.27.2015 No. F04-15529/2015, File No. A46-
8330/2014.



Boaxkos A. B., bauuxos O. E.

MEPEroBOPIIUKN C TOCOpPraHaMH, KaJApPOBUKH, Me-
HEKEPBI, JIOTHUCTHI, JWUCIETYCPHI, BOIAWTEIH U
JpYyTHe KIIOUEBBIC JINIIA.

3. Hepenko y dopManbHBIX (TIOACTAaBHBIX)
YYaCTHUKOB CXEMbI HM3-3a SKOHOMHH BOOOIE OT-
CYTCTBYeT TPYAOBOH IITaT (U, COOTBETCTBEHHO,
3apaboTHas TaTa) 1100 OH MHHUMAJIBHBIN (PyKO-
BOJWTENb W TJIABHBIA OyXrayitep), HO OIHOBpE-
MEHHO KEM-TO BBITIOJIHSAIOTCS BCE HEOOXOIMMBIE
padoTHI.

4.Tlpu TIPOBECHUH HAJOTOBOM TMPOBEPKH
BBISIBJIAIOTCSL TAKKE HETUIMYHBIE TPEMHH HIIH
«30JIOTHIE MAPAIIIOTHD), T. €. KOMIICHCAIINH, KOTO-
pBle pa3oBO WJIM MOCTOSHHO BHIMJIAYWBAIOTCA pa-
OOTHHKAM.

5. K TpynoBeIM mpu3Hakam HeZoOpPOCOBECT-
HBIX CXEM OTHOCHTCSA M CO37aHhe (PUKTUBHOTO
TPYIOBOTO KOJUIEKTHBA B MEIAX IONyYCHHS
JBFOTHOTO Hanoroobioxenus. Hampumep, 3To
MOT'YT OBITh HAJOTOMJIATENBIIUKH, TJIe YHUCICH-
HOCTh MHBAJIMJOB cocTaBisieT He MeHee 50 %, a ux
nons B (onHme ormiatel Tpyda — He MeHee 25 %.
B T0 xe Bpems HanoromiaTensuMK 0cBOOOKIaET-
cst ot ymatel HIIC TOMbKO MO MPHU3HAKY HAXOXK-
JICHUSI B IITATe COTPYAHUKOB COMUIHOW JONU WH-
BaJIMJOB, TOT/Ia KaK peabHO TOBaphl MPOU3BOJST
a0COJIOTHO 310POBbIC PAOOTHHKH.

JIpyruMu CIIOBaMH, € MOMOIILI0 (PHKTHBHOTO
MPUBJCYCHUST WHBAIMIOB B MEPCOHAT MPEIIPH-
SITUSL IBTOTUPYETCS BCE MMPOU3BOJACTBO, OCYIIECTB-
JsIEeMO€ 37I0POBBIM TIEPCOHAIIOM.

V. Bpemenuble (MHTEpBaIbHBIC) NPH3HAKH
TaK)Ke MOT'YT CBHETEILCTBOBATh O HAJTWYMU HE3a-
KOHHBIX IIeJied y yYacTHHUKOB HemoOpOCOBECTHOM
CXEMBI, B YACTHOCTH:

1. Ipobnenue (paznenenue) OusHeca U, COOT-
BETCTBEHHO, (DMHAHCOBBIX MOTOKOB (BBIPYUKH, JIO-
XOJIOB) JIEHCTBYIOIIEr0 HAJIOTOIUIATENbINNKA Ha
OpYrux JUI (YYaCTHUKOB CXEMBI) MPOUCXOTUT
HEMOCPEACTBEHHO Tepe]] COBEpPIICHHUEM XO3SCT-
BEHHBIX C/ICIOK M YBEIMYEHUEM HAJIOTOBBIX 00s-
3aTeNILCTB WM B TICPHOJ UX YBEIUUYCHUS.

JpoOneHne Ou3HEca HAJIOTOIUIATENBIIHKA
MOXET MPOUCXOAUTH TOJIBKO B (hopMe pasieneHus
aubo BIIENEHHS U IO TIpaBuiaM craterd 57-60 'K
P®, T.e. c mpuHATHEM COOTBETCTBYIOIIMX pellle-
HUI COOCTBEHHHKAMHU KOMITAaHHH, C COCTaBJICHUEM
MepenaTOYHOr 0 aKTa U perucTpanreil HOBbIX IOpH-
JIMYECKHX JIUIL.
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2. Co3nanue (MOSIBIICGHHE) HOBBIX CTPYKTYD
(cyOBEeKTOB TpaBa) HE3aJ0Nr0 JIO COBEPIICHUS
CHENKHA WU Cpa3y MOcie YBEIMYEHHUs HaJOTOBBIX
o0s3aTenncTB. Co3naHue HOBBIX CYOBEKTOB MpaBa
(moACTaBHBIX JIMII), KaK MPaBUIO, TPOUCXOIUT Ye-
pe3 PErucCTpaluI0 «HHAWBUAYATbHOTO MpPEIIpH-
HUMATENILCTBA» Ha PsI (PU3MYECKUX JIMI[ WIH B
pe3ynbrate Y4YpeKACHHS HOBBIX FOPHIMYECKUX
JuI, 3a4acTyio ¢ ¢opMmaibHO He adduiampoBaH-
HBIM K KOHTPOJHPYIOLIEMY JIUILy COCTAaBOM Y4pe-
JIUTENEH U PYKOBOIUTENCH.

B cynax addunmupoBaHHOCTE U MHAS COTJIACO-
BAaHHOCTh BBICTYMAIOT B KA4eCTBE TJIABHBIX MpPH-
3HAKOB, [0 KOTOPHIM HaJIOTOBUKH OOBEAMHSIOT B
OJIMH MPOM3BOJICTBEHHBIH KOMILICKC IBYX HIIH 00-
jee HaJOTrOIUIATeNbIIUKOB. AdQummpoBaHHOCTD
BO3HMKAET 110 IPUYHHE TOTO, YTO BHIBOJ OHM3Heca
Ha a0COJIOTHO YyKO€ JIMIO YpEeBaT ero MoTepew,
YTO 3acTaBisieT peanbHBbIX OeHeduUMapoB darie
BCEro 00pamarhCsi K TOMOLIM POJICTBEHHUKOB,
COTPYAHUKOB, KOMITAHbOHOB MJIM MHBIX CBSI3aHHBIX
¢ HuMH Jinl. DakT B3aMMO3aBUCUMOCTH YCTaHaB-
JUBaeTCd dYalle BCEro MO MPH3HAKY POACTBA,
JIOJDKHOCTHOT'O TIOMYMHEHUSI WIIM BEICHUSI COBME-
cTHOTO GU3Heca'.

3. K uHTepBanbHOMY MpPHU3HAKY OTHOCHTCS H
HeTHNUYHas (opMalibHas apeHjia yYaCTHHKaMHU
CXEMbI OCHOBHBIX CPEJICTB «Ha BpeMs»» (HOYb, BbI-
XOJIHBIC, TPA3IHUKN) C IENbI0 UMUTALUH MPOU3-
BOJICTBEHHOr0 mporecca. [Ipu 3ToM cBepxypou-
HBIX M JIPyTHX MOBBIIICHHBIX OIUIAT y TEPCOHAA
HAJIOTOTUIAaTENbIINKaA He HabIronaercs.

4. MiHTepBanbHasi CHUHXPOHHOCTh (TIOSIBIICHUE
B KOPOTKHI MEPHOJ] BPEMEHH) BCEX HIIM OOJBIINH-
CTBa YYaCTHHKOB CXEMBI TaK)KE€ MOXKET CBHUJIETENb-
CTBOBAaTh O HEIOOPOCOBECTHON HAJOTOBOW BHITO-
ne. Ilpu 5TOM y BHICOKOHAJIOTOBBIX YYaCTHHUKOB
cXeMbl 00HApPYXHBAIOTCS, HATIPUMED, B HAJIOTOBOH
OTYETHOCTH 3HAYUTEIBbHBIC CYMMBI HAaJIOTOBBIX
BBIUETOB 32 3TOT K€ MEPUO]I.

5.K wuHTepBaIbHBIM MNpPU3HAKAM OTHOCHUTCS
Y M3rOTOBJICHNE TIEPBUYHON U aHATMTUYECKOU J10-
KyMEHTAllUH Y BCEX YYaCTHUKOB CXEMBI B OIHO
¥ TO )K€ BpeMsi (HampuMep, B MOCISTHUN JeHb Me-
cAIa).

' Onpegenenne BC P® or 13.08.2015 r. Ne 304-KI'15-8734
mo nemy Ne A03-5799/2013; mocranoenenuss AC 3CO: or
18.08.2015 No ®04-21015/2015 1. mo gemy Ne A03-
16727/2014, or 17.08.2015 r. Ne ®04-21061/2015 mo meny
Ne A03-16728/2014) // Kaproreka apOuTpakHBIX pen /
kad.arbitr.ru.

Volkov A. V., Blinkov O. E.

agencies, HR officers, managers, logistic service,
dispatchers, drivers and other key persons.

3. It is often for the sake of economy that
formal (dummy) participants in the tax scheme
either do not have any labor staff (and therefore
any salary system) or it is minimal (a manager and
chief accountant) meanwhile all the needed work is
done by somebody.

4. Abnormal bonuses or ‘golden farewell’
are also detected during tax audit, i.e. compensa-
tion that is one-time or permanently paid to em-
ployees.

5. A dummy team made up in order to get pre-
ferential tax treatment is also among the labor fea-
tures of unfair tax schemes. For example, these can
be taxpayers where the number of disabled persons
is at least 50 % and their share in the payroll is at
least 25 %. Besides, the taxpayer is exempted from
paying VAT just because of substantial proportion
of disabled people in the staff, while in reality; the
products are manufactured by absolutely healthy
workers.

In other words, by means of fictitious in-
volvement of persons with disabilities in the com-
pany staff all production carried out by healthy
personnel is qualified for tax relief.

V. Time-based (interval) features may also
indicate illegal goals among the participants in un-
fair scheme. In particular:

1. Fragmentation (split) of business and, con-
sequently, financial flows (revenues, incomes) of
the current taxpayer into other entities/persons
(participants in the scheme) occurs immediately
before business transactions and an increase in
tax liabilities or during the period of this in-
crease.

Taxpayer business fragmentation can only
occur in the form of split or spin-off and accord-
ing to the rules of Article 57-60 of the RF Civil
Code, i.e. after relevant decisions made by the
company owners, after preparation of the
assignment deed and registration of new legal

entities.
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2. Creation (emergence) of new structures
(right holders) shortly before the transaction or
immediately after the increase in tax liabilities.
The creation of new right holders (dummies), as a
rule, occurs by means of registration of ‘individu-
al business’ assigned to a number of individuals
or as a result of establishment of new legal enti-
ties, often with a set of founders and managers
formally non-affiliated to the supervisor (execu-
tive manager).

In courts, affiliation and other types of cohe-
rence act as the main features, based on which the
tax bodies join two or more taxpayers into one
production unit. Affiliation emerges because as-
signment of business to an absolutely alien person
is fraught with its loss. It makes real beneficiaries
appeal most often to the help of relatives, em-
ployees, associates or other related persons. The
fact of interrelation is established most often on the
basis of kinship, official subordination or joint
business'.

3. A non-typical formal lease of fixed assets
by participants in the scheme on ‘for a while’ (for a
night, weekend, holidays) with the aim of simulat-
ing production process also refers to the interval
feature. Besides, the taxpayer provides no overtime
and other increased payments to its staff.

4. Interval timing (emergence in a short period
of time) of all or most of the participants in the
scheme may also be the indication of an unfair tax
benefit. In this case, ‘high-taxed’ participants in
the scheme have, for example, an indication of sig-
nificant amounts of tax deductions for the same
period in tax reports.

5. Interval features also include the issue of
primary and analytical documentation for all par-
ticipants in the scheme at the same time (for exam-

ple, last day of month).

! Determination of the Supreme Court of the Russian Federa-
tion dated August 13, 2015 No. 304-KG15-8734, File No.
A03-5799/2013, Resolutions of the Arbitration Court of West
Siberia District dated August 18, 2015 No. F04-21015/2015,
File No. A03-16727/2014, Arbitration Court of West Siberia
District dated 08/17/2015 No. F04-21061/2015, File No. A03-
16728/2014. Available at: https://kad.arbitr.ru.
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6. TUNIMYHBIM BpPEMEHHBIM IPU3HAKOM He-
000CHOBAaHHOM HAJOTOBOM BBHITOJBI SIBISIETCS U
MOSIBJIGHUE YYAaCTHUKOB CXEMBI HE3aJ0NIr0 0
OKOHYaHHs HAJOroBOW MPOBEPKH, B IPEAABEPUHU
0aHKpOTCTBA WJIN KPYITHBIX CyeOHBIX HCKOB.

[IIupoko U3BECTHO /€10, KOTAa Cyasl epBOil
U aneUIAIMOHHON MHCTAHIMM MPUIIUIH K BBIBOJY,
yro obmectBo «MHTepkpoc OmnT» QpakTHUECKH
MepeBenio CBOI0 (PMHAHCOBO-XO3SICTBEHHYIO JIes-
TENIbHOCTh Ha BHOBBH CO3JIaHHOE B IEPHOJ] IIPOBE-
JIeHUs BBIE3HOM HaJOroBOW MPOBEPKH HOpUIUYE-
ckoe Jmio — odmiectBo «MHTEepocy. Cyasl ycTaHo-
BWJIM, YTO TIOCJI€ BHIHECEHUS PELICHMS M0 PEe3yJib-
TaTaM BBIC3JHON HAJIOTOBON MPOBEPKH OOIIECTBO
«MHTepkpoc OnT» MpeKpaTHo AEATENBbHOCTb IO
(akTHUECKOM aZpecy MECTOHaXOXKACHUS U He
OCYILECTBIISUIO ACHEKHBIX OIlEepalvii o BCeM pac-
yeTHbIM cueTaM. [Ipu 3TomM obmectBom «MHTe-
poc» OBLIH Mepe3aKiIoYeHbl TOTOBOPHI C IMOKYMa-
TENSIMA ¥ TIOCTaBIMKaMu ToBapa obmiectBa «UH-
Tepkpoc ONT» MO MHUIMATUBE MOCIETHEro, OCy-
LIECTBJIEH TEPEBOJ, COTPYAHHUKOB BO BHOBb CO3-
JaHHYIO OpraHu3auuio. Pemennem ApOuTpaxxHOTO
cyna ropoxa MockBel ot 15 smBaps 2015 .
o ey Ne A40-173930/2014 o6mectBo «MHTEp-
kpoc Ont» MpU3HAHO HECOCTOSTENBHBIM (DaHKPO-
TOM) IO MHUIIMATUBE JAHHOI'O JIULIA, B OTHOIIEHUHU
o0IecTBa BBeJCHA MpOLeaypa KOHKYPCHOTO Hpo-
n3BojcTBa. OLEHUB NpPEACTaBICHHbBIE TOKa3aTelb-
CTBa, CyZbl NIEPBOM M aneuIALHOHHON MHCTAaHLUU
MPHIIUTM K 3aKITI0YeHUI0, 4To obmecTtBa «MHTep-
kpoc OnT» u «MHTepOoCc» HAXOAUINCh B COCTOSIHUM
3aBUCHUMOCTH JIpYT OT Jpyra, MX COrJacOBaHHBIE
JericTBUsl ObUIM HampaBJIeHBl HAa HEHUCIOTHEHHE
HAJIOroBoil o0s3aHHOCTH. Hemonmka Oblia B3bI-
CKaHa C «KJIOHA» .

7. K uHTEpBaIbHBIM MPU3HAKAM MOYKHO OTHE-
CTH U (PaKTBI aHAJIOTHYHBIX HAPYIICHUH HAJIOTOBO-
ro 3aKOHOJATENbCTBA HAJOTOIUIATENbIIUKA B MPO-
LIUIOM;

8. BHezanHoe (KOpOTKOMHTEpPBANbHOE) U He-
00BbsICHUMOE TaJicHue PEHTA0ENbHOCTH B IMPOH3-
BOJICTBEHHOU JESITENbHOCTH HaJIOTOIIATENbIINKA
TaK)K€ MOXKET CBHUJETEIbCTBOBATH O MOCTPOEHUHU
HenoOpocoBecTHOH cxeMbl. [Ipu 3TOM HamoroBas
Harpy3ka y JaHHOTO HaJOromiaTeNblIMKa OIHO-
MOMEHTHO CTAHOBUTCS HUYKE €€ CPEIHEro YpOBHS

! Onpenenenne BC P® or 16.09.2016 r. Ne 305-KI'16-6003
o ey Ne A40-77894/15 // Kaproreka apOUTpaxHBIX 1€l /
kad.arbitr.ru.
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[0 XO3SUCTBYIOIIMM CYOBEKTaM B KOHKPETHOU
oTpaciu (BBUAY SKOHOMUYECKON JESTEIHHOCTH).

9. HakoHnel, kK MHTEpBaJIbHBIM MIpU3HAKaM He-
000CHOBaHHOW HAJIOTOBOW BBITOJBI MOYKHO OTHE-
CTH JIONTOBPEMEHHOE OTCYTCTBHE PEAJIbHBIX JAeH-
CTBHH HAJNOroIUIaTeNbIInKa (MM ero KOHTpareH-
Ta) MO B3BICKAHUIO 3aJI0JDKEHHOCTH, H OCOOCHHO
KOrja pocT 3aJ0/DKEHHOCTH IUTAaTeNbLINKA (HUIH
ero KOHTpareHTa) MpOUCXOAUT Ha (OHE MPOAOJ-
JKEHMsI TIOCTaBKM B aJipec JODKHMKA KPYIHBIX
NapTUil TOBAPOB HWIM TMPOJOKAIOT OKa3bIBATHCS
YCIIYTH.

Wrak, npu BBIIBIEHUU HENENOBOM LENH IO
XO3SIICTBEHHBIM, MPOCTPaHCTBEHHO-(DU3NYECKUM,
CYOBEKTHBIM, TPYJOBBIM U BpEMEHHBIM (HMHTEp-
BaJbHBIM) IPH3HAKaM HEOOOCHOBAHHOW HAaJIOro-
BOM BBIFOJIBI peYb MOXKET HATH O BHJIUMOCTH,
IPUTBOPHOCTH, MHHUMOCTH, (UKTHBHOCTH Y4YacT-
HUKOB CXEMBbI, KOTOpble HEIOOPOCOBECTHO HC-
MOJIB3YIOT KOHCTPYKIMIO IOPUINYECKOr0 JINLA WIIN
KOHCTPYKIMIO HMHIUBUAYaJIBHOTO MpennpUHUMAa-
Tensl, T. €. O 3JIOYNOTPEOICHUU MPaBOM MM 005-
3aHHOCTSIMH, a TaKXKe O JIIOOBIX JEHCTBHSIX, MPIMO
HE HapyIIaloMMX KOHKPETHBIX 3allpPEeTHBIX MWIIU
00s13bIBAIOIINX HOPM HAJIOTOBOTO IIpaBa, HO B CO-
BOKYITHOCTH HAIIPaBJIEHHBIX HA UX JI€aKTHUBAIUIO U
TEM CaMbIM Ha YMEHbIIIEHHE HaJIOTOIJIaTeNbIIN-
KOM CBOHX HAJIOTOBBIX 00S3aTEIBLCTB.

ITocne BBIABIEHMS OCHOBHBIX NMPU3HAKOB He-
000CHOBaHHOW HAJIOTOBOW BBITOABI 00paTUMCS
K cofiepKaTelbHol cTopoHe ctatbu 54.1. Hamoro-
BOro Kozaekca PO.

Kak 6a3oBas cratest Konekca, HampaBieHHas
Ha MPOTHBOJACHCTBUE PA3IMYHBIM 3JI0yHOTpedie-
HUSM B HAJOTOBBIX IPAaBOOTHOIIEHUSX, CTaThs
54.1 HK P® wu3 npaBoMepHON 3KOHOMHMYECKOU
JEeATEIbHOCTH HCKIIoYHMIa J1000€ yMEHbIICHUE
HAJIOTOB, CBSA3aHHOE C UCKa)XCHHEM CBEICHUHU O
(akTax XO3AHCTBEHHOM >KM3HU HAJOTOMJIATENb-
LIUKA, T. €., ONPEAECINIIA 10 CYTH BHEIIHUE IIpeie-
JIBI JJIsI ACMCTBUM Hajororuiatenbiiuka. B ocraB-
miericss «0e3 UCKaxeHHi» chepe IKOHOMHYUCCKOM
JKU3HU HaJOTOIUIATENbUINKA JOMOJHUTENBHO YC-
TAHOBJIEHBI TIEPCOHAJIBHO JJIS1 HETO JIBE «BHYTPEH-
HUE» TPaHUIBl BEJEHHUS] 3KOHOMUYECKON JesTeNb-
HOCTH — 3ampelieHa jro0as «aHTHHAJIOTOBas)
1enb, a BCce 00s3aTeNbCcTBA MO CAEIKAM HaJloro-
IUIATENBIINKA JTOJDKHBI OBITH MCIOJIHEHBI TOJBKO
€ro KOHTPAareHTOM JIN0O B CHIy 3aKOHA HJIU JIOTO-
BOpa TpeThuM ImuioM. [Ipudem mocnenanee tpedo-
BaHUE CBSI3aHO HE C MPHUHLMUIIOM PEaJbHOCTH HC-
MIOJTHEHUSI CIENKH, TIOCKOJIBKY 3ampeT Ha (pUKTHB-

Business Splitting: Legal Issues

6. A typical time-based feature of unjusti-
fied tax benefit is the emergence of participants
in the scheme shortly before the end of the tax
audit, in anticipation of a bankruptcy or major
lawsuits.

It is a well-known case when the supreme
and appeal courts came to the conclusion that
IntercrosOpt company actually transferred its
financial and economic activity to a just estab-
lished legal entity (Interos) during the field tax
audit. The courts found that after decisions on
the results of the field tax audit IntercrosOpt
ceased operations at its actual location address
and terminated all monetary operations over all
the settlement accounts. At the same time, Inte-
ros renewed contracts with customers and sup-
pliers of goods of IntercrosOpt at the discretion
of the latter and transferred employees to the just
established company. By the Decision of Mos-
cow Arbitration Court dated January 15, 2015,
File No. A40-173930/2014, IntercrosOpt was
declared insolvent (bankrupt) at the discretion of
this entity, and bankruptcy proceeding was in-
troduced against the company. After assessment
of the submitted evidence the supreme and ap-
peal courts concluded that IntercrosOpt and Inte-
ros companies were interrelated and their cohe-
rent actions were aimed at avoiding the tax obli-
gation. The tax arrears were charged from the
‘clone’’.

7. The facts of similar breaches of tax legisla-
tion by the taxpayer in the past can also be attri-
buted to time-based interval features.

8. A sudden (short-time) unexplained profita-
bility drop in taxpayer's business process can also
indicate a bad faith scheme. Herewith, the tax bur-

den of this taxpayer at one time gets lower than its

! Decision of the Supreme Court of the Russian Federation
No. 305-KG16-6003, File No. A40-77894/15 dated September
16, 2016. Available at: https://kad.arbitr.ru.

275

average level for business entities in a particular
industry (type of economic activity).

9. Finally, the long-term absence of real tax-
payer (or his counterparty) actions to collect debts
and especially when the payer’s (or his counterpar-
ty) debt grows against the background of continued
delivery of large quantities of goods to the debited
person or continued services can also be attributes
to time-based signs of unjustified tax benefit.

So, when identifying a non-business purpose
based on commercial, spatial and physical, subject,
labor, and time-related features of unjustified tax
benefit, we can talk about making impression, pre-
tense, ostensibility, fictitious nature of participants
in the scheme who unfairly use the structure of a
legal entity or individual business, that is, the
abuse of right or obligations, as well as any actions
that do not directly violate specific prohibited or
binding tax law provisions but all together aimed at
their deactivation and thus cutting tax liabilities by
a taxpayer.

After identifying the main features of unjusti-
fied tax benefit, it will be easier to understand the
essence of Article 54.1. of the Russian Federation
Tax Code. Being a basic article of the Code aimed
at struggling various abuses in tax legal relations,
Article 54.1 of the RF Tax Code excluded from
fair business concept any tax reduction related to
the distortion of information about the facts of the
taxpayer’s business activity. In other words, it es-
sentially determines the external limits for taxpay-
er’s actions. In the other ‘undistorted’ part of the
taxpayer’s business life two ‘internal’ boundaries
of economic activity are specifically set up. Any
“anti-tax” goal is prohibited, and all obligations
under taxpayer transactions must be fulfilled only
by its counterparty or by the third party in pur-
suance of law or agreement. Moreover, the latter
requirement is not related to the principle of real

transaction, since prohibition of fake transactions



Boaxkos A. B., bauuxos O. E.

Hble CACIKH W Omepauuu «Ie (akTo» 3aJI0KEeH
B myHkTe 1 crateu 54.1 HK PO (t. e. B 3ampere Ha
Jro0ble MCKa)KeHHUs CBENEHHH O (aKkTaxX XO3AHCT-
BEHHOW >KM3HM HaJIOTOIJIATENbIINKA), & C IPUHIIH-
[IOM HANpaBJIEHHOCTU U ONPENENEeHHOCTH, a 3Ha-
YUT, (PaKTHUECKOW CBSI3aHHOCTH CHEIKH (omepa-
LOUU) C DKOHOMHYECKOW JAESTEIHHOCTHIO CamMoro
HaJIOT OIIaTEeNbLIHKA.

3aKoHO/aTeNb, YCTAHOBUB B MTyHKTE | CTaThu
54.1 HK P® o0beKkTuBHBIE U CYObEKTUBHBIE IpeE-
JIeSIbl OCYILECTBIIEHHUS MpaB [0 UCUHCIEHUIO HaJO-
roBoii 0a3pl (CyMM Hajora), M03a0OTWICS U
0 IIPECCUEHUN BO3MOXHBIX 3JIOYMOTPeOJIeHUH €O
CTOPOHBI HaJIOTOBBIX opraHoB. lloanucanue noro-
BOpOB, aKTOB, HAaKJIaJHBIX, CYETOB-(aKTyp, JOBE-
pPEHHOCTEN U JIpyTUX MEPBUYHBIX JOKYMEHTOB He-
YIIOTHOMOYEHHBIM JTHOO HEW3BECTHBIM JIALIOM, a
TaKK€ COMHMTENBbHAsl pelmyTanus KOHTpareHra
HaJIOTOIUIATENbIIMKAa B IUIAHE YIUIAThl HAJIOTOB
(upMBI-OTHOHEBKHM) HE MOTYT SBISTHCS CaMO-
CTOSITEJIbHBIM OCHOBAaHHEM JUIsl JOHAYKCIEHHS Ha-
J0roB. YKazaHHble OOBEKTUBHBIE TPU3HAKH HC-
KJIIOYEHBl U3 COCTaBa HaJIOTOBOI'O IpaBOHAapYIle-
HUS U MOTYT UMETh TOJIBKO COBOKYITHOE, T. €. KOC-
BEHHOE, 3Ha4yeHue. JTO ke MpaBWIO KacaeTcs U
TPETBEr0 HCKIIOYEHHOTO NpHU3HAaKa — HaJudue
BO3MO)KHOCTU TIOJIYYEHHUSI HAJIOTOIIaTEIbIUKOM
TOr0 K€ pe3yJbTaTa 3KOHOMHYECKOW NeATEeNbHO-
CTH TPU COBEPIIEHWU HMHBIX HE 3aIlpelIeHHBbIX 3a-
KOHOJIATEIILCTBOM CJIENIOK (omepariuii). 1o, K co-
JKaJIEHUIO, KpaliHe HeomlpeaeneHHas HopMa, KOTO-
PYIO0, BCIIEACTBHUE 3TOTO, JKJIyT MacCOBBIE 3JIOYIIOT-
pebnenus.

Kak u nomkHO OBITH B MyONHYHO-BIACTHBIX
OTHOULICHUSX, OOS3aHHOCTh JOKa3bIBaHUS BCEX
BBIILIETIEPEYHCICHHBIX OOCTOSTENBCTB BO3JIOXKEHA,
B CHJIy NPSMOro yKa3aHWsd IyHKTa 2 cTaTbu §2
HK P®, na nanorossiit opran. [Ipu atom, Hamoro-
BBIM OpraH, KaKk y>k€ YIIOMHUHAJIOCh, TOJDKEH JO0Ka-
3aTh HE OTCYTCTBHE JEIOBOM LIETH KaK TaKOBOM, a
MIPUCYTCTBHE Yy HaJOTOIUIATENbIINKA II€TH, Ha-
MpaBJICHHONW Ha YMEHBIIEHHE HAJIOTOBBIX 00s3a-
TEJIbCTB.

K HenenoBbIM (HE3aKOHHBIM) IIENSAM MOTYT, K
MIpUMeEpPY, OTHOCHUTBCH:

1. CoxpaHeHHe TO3MLMIM Ha pBIHKE 3a CYET
orcytctBus B 1ieHe ToBapa HJIC, uro obecneunBa-
ercsl MMyTeM CO3[aHUsl HOBBIX MOJCTaBHBIX JIMI[ Ha
CTIENUAIBHBIX HAJIOTOBBIX PEKHMAX .

! Tlocranosnenne Broporo apGHTPakKHOTO AIEIUIIAOHHOrO
cyna ot 13.04.2015r. Ne 02AI1-1983/2015 no nemy Ne A82-
8258/2014) // Kaproteka apourpaxHsix nen / kad.arbitr.ru.
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2. VckmoueHne pHucKa IOTEPH JHILIEH3UpYe-
Moro OusHeca B chepe BHICOKOKOHKYPEHTHOH Jiesi-
TENBHOCTH MyTEM PETUCTPALNU KKIOHOB)» — HOBBIX
FOPHIMYCCKHX JIAIL .

3. Paciimpenne pelHKa COBITA MPOAYKIUH
cyobekToMm crenpexuma YCH uyepe3 cosnmanme
JvIa Ha oOLIeM peKUMe HalorooOJIOXKEHUs, T. €.
3a cYeT MOKymaTenel, 3aMHTepECOBAaHHBIX B HaJIM-
unn B nene Topapa HJC'.

4. HecBoiicTBeHHasT TPEANTPUHUMATEIECKOMY
000pOTY AEATENHHOCTD (HAPUMED, BBIJCICHUE U3
COCTaBa KOMIIAHUU JIPYTOT0 I0PUINYECKOrO JINIA C
HaJICNICHUEM €ro YOBITKaMHU IO Pa3ieluTeNbHOMY
0anaHcy U «aKTUBaMH», KOTOPBIE YK€ HEBO3MOXK-
HO peasu30BaTh 3a JKUBbIE JICHBIH).

K 4ucro nenoBbIM 1ensiM MOTYT OTHOCHTBCH,
Hampumep:

1. Poct mponaxku yciyr mo mpenocTaBIEHUIO
WuTepHera 3a cuer onTUMH3AIMU QYHKIHOHHPO-
BaHUS OW3HECa C y4yeTOM HMMEIOMUXCS (PaKTOpPOB
TEpPUTOPHATBFHON,  MaTepHaJbHO-TEXHHUYECKOH,
(YyHKIMOHATBHOW, KOMMEpPYECKOH (PBIHOYHOM)
VIHIMBUTya/IN3aI{H ¥ CAMOCTOSITETBHOCTH .

2. CozaHue CUCTEMBI YIpPaBJIEHHsS CE30HHO-
CTBI0O paboT, COKpallleHHe 3aTpaT, CBS3aHHBIX
C HAliMOM CE30HHBIX PaGOTHHKOB .

3. Hanuune nepcrneKTHBHOTO IJIaHa Pa3BUTHS
TOPrOBOM CETH, MPEAYCMaTPUBAIOLIETO JajbHEN-
IIyI0 CHEUaJIN3aLNI0 KaXkI0r0 U3 BHOBb CO3/IaH-
HBIX IPEIIpUATHIA,

4. PeanbHoe aeneHue OMzHeca MEXIY POACT-
BEHHMKAMHU WM MMapTHEpaMH C YETKUMH XO3SIHCT-
BEHHBIMH LEISIMH.

[IpunuMmast BO BHUMaHHE MOJOKEHUS MyHKTa
2 crateu 22 HK PO, rioe HanoroBomy oprany Bme-
HSieTCS B OOS3aHHOCTH COOMIONATh M 3allUINATh
npaBa HaJOTOIJIATEIBIINKOB, MOXKHO CIENaTh BbI-
BOJI, YTO HaJIOTOBOE aIMUHUCTPUPOBAHUE TOHKHO
OCYILIECTBIIATHCA Ha CTPOTO 3aKOHHBIX OCHOBAHMSIX
C TpHUMEHEHHEM NPHUHIMIA JOOPOCOBECTHOCTH U
Pa3yMHOCTH NpH peasu3allii HAJIOTOBBIMU Opra-
HaMH CBOUX KOHTPOJIBHBIX TOTHOMOYHH.

% MocraroBierne AC JIBO or 21.01.2015 1. Ne @03-
5980/2014 o mery Ne A04-1655/2014 // Tam xe.

3 Mocranosrenne AC II0 or 27.11.2014r. Ne @06-
17486/2013 1o mery Ne A12-8865/2014; onpenenenne BC PO
ot 03.03.2015 1. Ne 306-KI"15-1665 // Tam xe.

* IMocrarosiernst AC YO or 28.05.2015 r. Ne #09-2951/15
o ety NeA76-3340/2013 u ot 28.05.2015 1. Ned(09-2862/15
o ety NeA76-3222/2013) // Tam xe.

> Mocranosrerne AC CKO or 19.03.2015r. Ne @08-
989/2015 mo nemry NeA32-1779/2014 // Tam xe.

% Mocranosnerme AC C30 or 06.08.2015T. Ne ®07-
4939/2015 1. o mery Ne A56-67658/2014 // Tam xe.

Volkov A. V., Blinkov O. E.

and de facto operations is laid down in p. 1 of Ar-
ticle 54.1 of the RF Tax Code (i.e. the prohibition
of any distortion of information about the facts of
taxpayer's business life), but to the focus and cer-
tainty principle and therefore the actual coherence
of transaction (operation) with taxpayer economic
activities.

The legislator also made provisions for inter-
ception of potential abuses by tax authorities
through setting the objective and subjective limits
of the right to estimate the tax base (tax amounts)
in p.1 of Article 54.1 of the RF Tax Code. Signing
of contracts, acts, invoices, packing lists, power of
attorney and other primary documents by an unau-
thorized or unknown person, as well as the unsa-
vory reputation of taxpayer's counterpart in terms
of paying taxes (fly-by-night company) cannot be
taken as a stand-alone reason for additional tax
charge. The discussed objective features are ex-
cluded from the scope of tax offense and can only
have cumulative indirect meaning. The same rule
is applicable to the third excluded feature. This
feature is the potential ability of a taxpayer to
achieve the same business results as if the taxpayer
performed other transactions (operations) that were
not prohibited by law. This, unfortunately, is an
extremely uncertain rule that could potentially re-
sult in mass abuses.

As it is expected in public-to-power relations
the duty to prove all of the above circumstances is
assigned to the tax authority as expressly instructed
in p. 2 of Article 82 of the RF Tax Code. At the
same time, as already mentioned, what the tax au-
thority shall prove is not the absence of a business
goal but the presence of the taxpayer goal to cut
tax liabilities.

Non-commercial (illegal) goals may include,
for example:

1. Keeping market share by means of exclud-
ing VAT from the price of goods. It might be en-
sured through establishing new ‘front companies’

. . . . . 1
(dummies) acting in specific tax regimes .

! Resolution of the Second Arbitration Appeal Court No.
02AP-1983/2015 dated April 13, 2015, File No. A82-
8258/2014. Available at: https://kad.arbitr.ru.
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2. Mitigation of risk to lose a licensed busi-
ness in a high-competitive area by means of new
registered clone companies (legal entities)”.

3. Expansion of product sales by the entity
that uses a specific Simplified Tax System through
a new entity established on the general tax basis,
i.e. attraction of customers who are interested in
VAT inclusive price for the goods’.

4. An activity that is not typical of business
turnover (for example, another legal entity
emerged out of the company spin-off process and
assignment of losses to this legal entity on a spin-
off balance sheet and assets that can no longer be
sold for hard cash).

Purely business goals may include, for example:

1. Internet provider’s service sale growth
through optimized business functioning in view of
existing factors of territorial, infrastructure and
technology, functional and commercial (market)
individualization and autonomy”.

2. Establishment of seasonal work manage-
ment system, saving of costs related to hiring sea-
sonal workers”.

3. Existing long-term development plan for
distribution network that makes provisions for fur-
ther specialization of each of the newly established
companies (Resolution of Arbitration Court of
North-Western District dated August 6, 2015 No.
F07-4939/2015, File No. A56-67658/2014).

4. Actual business split between relatives or
partners with clear business goals.

Considering the provisions of p. 2, Article 22
of the RF Tax Code that imposes obligations to a
tax body to respect and protect the rights of tax-
payers we can conclude that tax management shall
be performed on strictly legal basis with the ap-
plied principle of good faith and reasonable exer-
cise of supervisory powers by the tax authorities.

2 Resolution of Arbitration Court of the Far East District dated
January 21, 2015 No. F03-5980/2014, File No. A04-1655 /
2014. Ibid.

3 Resolution of Arbitration Court of Volga District dated No-
vember 27, 2014 No. F06-17486 / 2013, File No. Al2-
8865/2014 (supported by the RF Supreme Court Resolution
No. 306-KG15-1665 dated March 3, 2015. Ibid.

* Resolutions of Arbitration Court of Ural District dated
28.05.2015 No. F09-2951/15, File No. A76-3340/2013 and
28.05.2015 No. F09-2862/15, File No. A76-3222 /2013. Ibid.
3 Resolution of Arbitration Court of North Caucasus District
dated 03/19/2015 No. F08-989/2015, File No. A32-
1779/2014. Ibid.



J[pobnenue buzneca: npasoevie npobIEeMbl

Ilpu mnpoBemeHHH BBIC3MHON MPOBEPKU TI0
(hakTaM HEOOOCHOBAHHOW HAJIOTOBOM BBHITOMBI Ha-
JIOTOBBIA OpraH JIOJDKEH OTBEYaTh 3a MpPaBUIIb-
HOCTbH OIpeeNieH s HaJoTroBOi 0a3bl, a8 UMEHHO:

a) Ipd JOHAYMCICHUH HAJIOroB MO (akTy
IOpoOiieHusi OuzHeca HEOOXOIMMO YYUTHIBATH pe-
aNbHBIE PacxXolbl YYaCTHUKOB CXEM, a HE TOJBKO
UX JIOXO[IbI;

0) mpu (OpMHPOBAHUM HAJIOTOBOM 0a3bl He-
00XOIUMO TOYHO TPUMEHSTH COOTBETCTBYIOIIHE
HajoroBble craBku (Hampumep, 10 % HJIIC Ha pea-
JU3aLHUI0 CETbCKOX03HCTBEHHON MPOAYKINH, a HE
20 % HJC);

B) B pacyeTax HEOOXOAMMO YYHUTHIBAThH BCE
HAJIOTOBBIC BBIUCTHI M JIbIOTHI HAJIOTOIIATEIIBIIH-
Ka MCXOIsl M3 TOrO, KaK eciiu Obl OH JeicTBOBal
pasyMHO, T. € OIpeeNsiTh pPealbHBIH JOMOJHU-
TCIbHBIN T0XO/I;

I') B KOPPEKTUPOBKaX HEOOXOAMMO TpHMe-
HSTh HAJIOTOBBIC CHELPESKUMBI M MPOQBHIYCTHI,
UCXOAS U3 MPUHIUIA 3KOHOMHH HAJIOTOB HAJIOTO-
TUIATENBIINKOM;

1) IPaBUJIBHO TPUMEHSATh METOAMKH pacye-
toB, ucuucisis H/IC, Hanpumep, «M3HYTpU» 10XO0-
Iia, a HE «CBEPXy» U, TeM OoJee, ¢ YHCTOro J10XO0-
713, a HE C BBIPYYKH B3aMMO3aBHUCHMBIX JIHI] MPU
KOHCOJIMIALIMU UX JTOXOAOB M OMNpeAETeHUs] HaJo-
roBoi 6a3sI [2].

OcrtaHoBHUMCS OAPOOHEE HA MPABOBBIX OCHO-
BaHUSIX TIOCIIEIHEH omepanuu.

BrusiBiisisi HemoOpOCOBECTHYIO CXeMy W KBa-
TUGUIHPYS CACIKHA B KQUeCTBE MHUMBIX WM TPH-
TBOPHBIX, HAJIOTOBBIM OpraH He W3MeHseT (Imepe-
KBaJUQHULIUPYET) MPABOBOM PEXKHUM CIENKH, yCTa-
HaBIIMBAsl €€ UCTUHHBINA IOPUANYCCKHN XapakKTep, a
TOJBKO HTHOPHPYET €€ IOPUAMYECKUE TMOCIEICT-
BHS U 3aT€M KOPPEKTHUPYET HaJOTOBbIE O0s3aHHO-
CTH CyObeKTa Mpasa.

CBsi3aHO 3TO C TeM, YTO HaJOroBas Cxema
(B ToM ymcre B popMme ApobneHus On3Heca) BKIIO-
qaeT B ce0sl Bce MPU3HAKA MHUMBIX U IPUTBOPHBIX
CHICJIOK, HO JalleK0 HE HCYEPIBIBACTCS UMM, TO-
CKOJIbKY CpPEACTBOM (€CIH CMOTPETh CO CTOPOHBI
CyOBeKTa 310ymoTpeOIeHNsT — HaJOTr OTIATebIH-
Ka) WM TPeAMETOM (€cii CMOTPETh CO CTOPOHBI
HAJIOrOBOTO OpraHa) HaJOrOBOM CXEMBI MOJKET
OBITH M JIOTOBOP M KackKaj CAENOK (omepauuii), u
MpaBo M 00s13aHHOCTD, U JISHCTBUE U Oe3elicTBuE,
W OOLIMI TPHHIMI ¥ YacTHAs HOPMa, U TPaBO Ha
3aKIII0YEHHE U TIPAaBO HAa PACTOP)KEHHE AOr0BOPa, U
MpPaBO Ha COCTABJICHWE MEPBUYHBIX JOKYMEHTOB H
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PaBO Ha HAJIOTOBYIO OTYETHOCTb, U TaK A0 OecKo-
HEYHOCTH. Bce 3aBHCHT OT ypOBHS M30IIPEHHOCTH
CyOBEKTOB HAJIOTOBOTO MPaBa.

Ecnu ycnoBHO crieoBaTh YCTaHOBIEHHOMY B
nyHkre 7 crateu 31 HK P® mpasumiy, To Hanoro-
BBl opraH o0s3aH MPOU3BECTH JTOHAYKMCIICHUE Ha-
JIOTOB IIPH BBISIBJIEHUN HAJIOrOBOW CXEMBI, HAIlPaB-
JICHHOM Ha YKJIOHEHHE OT YIUIaThl HAJIOrOB, HO
JI0 3TOr0 KOHCOJIUAUPOBATH JOXOJBI IPOBEPIEMO-
ro Juua U ero caremutos. [Ipu atom cymma Hamo-
ra, KOTOpyIo MpoJiaBel] MPeabsIBIIET MOKYNATEN0
— PO3HUYHOMY MOTPEOHTENIO, TOHKHA UCUUCISTH-
Csl TOJIBKO U3 CTOMMOCTH TOBapa (a He «CBEpXy»)
0 pacyeTHOW CcTaBKe (TIOPSIIKY), yKa3aHHOHW B
nyHkre 4 cratbu 164 HK PO. Cas3ano 310 ¢ TeMm,
4TO, cornacHo myHkTam 1 u 6 ctateu 168 HK PO,
MIPHU peau3alui TOBapoB (paboT, yciyr), mepea-
Ye MMYIIECTBEHHBIX IIpaB HaJIOTOMIATENbIINK
(HaNOTOBBIM areHT, yKa3aHHBIA B MMyHKTax 4, 5 u
5.1 crateu 161 mHactosmero Komekca) momonmHu-
TENBHO K IeHe (Tapudy) peau3yeMbIX TOBapOB
(pabot, ycnmyr), mepenaBacMbIX HMYIIECTBEHHBIX
npaB 00s3aH MPENbSIBUTH K OIJIaTe MOKYIATEeNto
9THX TOBapoB (paboOT, yCIyr), MMYIIECTBEHHBIX
IIpaB COOTBETCTBYIOIIYIO cymMMy Hainora. [Ipu pea-
JU3alUd TOBAapOB (PadOT, YCIIyr) HACEICHUIO IO
PO3HUYHBIM LieHaM (Tapugam) COOTBETCTBYIOIIAs
CyMMa Hajlora BKJIIOYAaeTcs B YKa3aHHBIE IIEHBI
(tapudsr). [Ipu 3TOM Ha ApIBIKaX TOBAPOB U IICH-
HUKaXx, BBICTABJIAEMBIX MPOJABLAMHU, CyMMa Hajo-
ra He BbIENETCS.

B cBs3u ¢ 3TUM Kiaccudeckoe JIOHAUNCIEHUE
HJC 3aknrodaercst B TOM, YTO MpH yBETUYEHUU
JI0XOJla HAJOTOIUIATENbLINKa, HAXOMAIIerocs Ha
OCH umu va YCH, B pe3ynprare npu3HaHus Jes-
TETPHOCTH B3aMMO3aBHCHUMBIX JIUI (DPUKTUBHOMH,
BCE JTOXO/BI OT JEATENbHOCTH 3TUX JIMIL IPE3IOM U-
pyloTCa JO0XOJaMH CaMOro IpOBEPSIEMOro Jula
(xoHCONMUOanus a0xofoB). B atom ciydae mpen-
nojaraercsi, 4ro apUISHTBI, IpoaaBas CBOW TO-
Bap HACENEHHIO, B YeKe 3aKJIaJbIBalOT «BXOAS-
ity HJIC. Kak yka3zano B myHkre 17 mocTaHoB-
nenns Inenyma BAC P®or 30 mas 2014 1. Ne 33",
€CIIM B IOTOBOpE HET MPsIMOr0 yKa3aHus Ha TO, YTO
yCTaHOBJICHHAs B HEM IIeHA HE BKIIOYaeT B ceOs
CyMMY Hajora W HMHOE He clenyeT U3 00CTOs-

'O nexomopbix Boupocax, BOHHKAIOUINX y apOHTPAKHBIX
CYyZIOB IIPU PAacCMOTPEHHH MEN, CBS3aHHBIX C B3UMaHHEM Ha-
Jora Ha 100aBJICHHYIO CTOMMOCTb: IocTaHOoBiIeOHNE [Inenyma
BAC P® or 30 mas 2014 r. Ne 33 (manee — [locraHoBneHnE
Ne 33).

Business Splitting: Legal Issues

During field audit on the facts of unjustified tax
benefit, the tax authority shall be responsible for the
correct estimation of a tax base, in particular:

a) When additional taxes are charged upon the
fact of business split the real expenses of partici-
pants in the tax scheme shall be taken into account
but not just their income;

b) A tax base shall be formed accurately using
the corresponding tax rates (for example, 10% in-
stead of 20% VAT on sales of agricultural prod-
ucts);

c) All tax deductions and taxpayer benefits
(tax relief) shall be included in estimation assum-
ing that the taxpayer acts reasonably. It means that
the actual additional income shall be to deter-
mined;

d) In the adjustments, special tax arrangement
(regimes) and occupational tax deductions shall be
applied based on the principle of tax saving by the
taxpayer;

e) Calculation methods shall be applied prop-
erly when calculating VAT, for example, ‘from the
inside’ of income, and not ‘from the top’ and, es-
pecially, from net income, and not from the reve-
nue of interrelated entities when consolidating their
income and determining the tax base [2].

Further we dwell on the legal basis of the latter.

When a bad-faith scheme is revealed and the
transactions are deemed fake or feigned the tax
authority does not change (reclassify) the legal re-
gime of the transaction investigating its actual le-
gal status but just ignores its legal consequences
and then adjusts the tax obligations of the right-
holder.

This is due to the fact that the tax scheme (in-
cluding but not limited to ‘business split’) includes
all features of fake and feigned transactions but is
far from being limited to these because anything
may be used as a tool (if viewed from the perspec-
tive of a subject of abuse — a taxpayer) or be a sub-
ject (if viewed from the perspective of a tax body)
of the tax scheme, whether it may be a contract or
cascade of transactions (operations), a right or du-
ty, an action or failure to act, a general principle or
specific rule, the right to conclude or terminate a
contract, the right to issue primary documents or

277

the right to tax return and so on to infinity. It all
depends on how sophisticated are those subject to
tax law.

If conditionally follow the rule stipulated in
p. 7, Article 31 of the RF Tax Code the tax au-
thorities shall charge additional tax when they
identified a tax scheme aimed at tax evasion, but
prior to that they shall consolidate income of the
inspected entity and its satellites. In this case,
the tax amount that the seller brings to the buyer
(retail consumer) shall be calculated only from
the goods value (not ‘from the top’) at the set-
tlement rate (procedure) specified in p. 4, Article
164 of the RF Tax Code. This is related to the
fact that, according to p. 1 and 6 of Article 168
of the RF Tax Code, in case of the goods (works,
services) sale or transfer of property rights a tax-
payer (tax agent specified in p. 4, 5 and 5.1 of
Article 161 of the Code) in addition to the price
(charge rate) of the sold goods (works, services)
or transferred property rights shall quote the cor-
responding tax amount to the buyer of the goods
(works, services) or property rights. When sell-
ing goods (works, services) to the population at
retail prices (charge rates) the corresponding tax
amount shall be included in the specified prices
(charge rates). However, the tax amount does not
have to be specified on the product labels and
price tags showed up by the seller. In this regard,
the classic VAT assessment is that if the GTS or
STS taxpayer income increases in the result of
recognized fictitious activities of the interrelated
entities all incomes of these businesses are as-
sumed to be the income of the inspected entity (in-
come consolidation).In this case, it is assumed that
the affiliates price ‘incoming’ VAT in the total
amount when selling their goods to the population.
As stipulated in p. 17 of the Plenary Meeting Reso-
lution of the Supreme Arbitration Court
of the Russian Federation No. 33 dated
05/30/2014', if the contract does not explicitly
state that the contract price does not include tax

' On Some Issues Arising in Arbitration Courts When Hearing
Cases Involving Collection of the Value-Added Tax: Resolu-
tion of the Plenum of the Supreme Arbitration Court of the
Russian Federation No. 33 of May 30, 2014 (hereinafter re-
ferred to as Resolution No. 33).



Boaxkos A. B., bauuxos O. E.

TENbCTB, MPEALIECTBYIOIUX 3aKIIOUEHUIO 10T OBO-
pa, WIK IPOYMX YCIOBUH IOrOBOpA, CylaM HaJyle-
XKHUT UCXOTUTH U3 TOTO, YTO MpeabsBIsIeMas MOKY-
[aTen MPOJABLIOM CyMMa HAJIOra BBIJIEISETCS
MOCJIEAHUM U3 yKa3aHHOU B JIOTOBOPE LEHBI, VIS
Yero OIpenensercs pacueTHbIM MeTojoM (1. 4
ct. 164 HK P®), T.e. «u3HyTpU» paHee ompene-
JIEHHOT'O YHCTOr'O (JIOMOJIHUTENBHOT0) IOXOAA.

CBs3aHO 3TO C TeM, 4YTO, peanu3ys TOBap
B po3Huny ¢ «Bxoxaumm» HJIC, mpoBepsemoe
JIULO U €r0 CaTEeIUIMTHI B 3TOM CIIydae HE TEPSIOT U
«ucxomsamuiiy HJC — HamoroBelil BEIYET MO MPH-
0OpeTeHHBIM y CBOMX MOCTABIIMKOB ToBapaMm. [lpu
KOHCOJIMJJALIUM  JTOXOZOB HAJIOTOBBIM  OPraHOM
JOJDKHA JloHauyucnsgercs pasHuna mexay HJC
B TOBape, peaan30BaHHOMY HACENICHUIO 110 YeKaM,
M HaJIOTOBBIM BBIUETOM, MPUXOAALIMMCS IO TOBa-
pam, IpuoOpPETEeHHBIM Y TIOCTABIIHKOB.

IIpu ocymecTBiieHMM peanu3aluu ToBapa B
pO3HHUIY, B T.4Y. B3aMMO3aBHUCHUMBIMHU JIUIIAMH,
MOKyNaTeassM  BBbIAeTCd Y€K  KOHTPOJBHO-
KacCOBOI'0 amnmnapara, KOTOPbId, B COOTBETCTBUU C
POCCHUICKUM 3aKOHOAATEIbCTBOM, 3aMEHSIET N0-
FOBOp MEXJY IIOKYIIATeJIEeM M IIPOJABLIOM. YKa-
3aHHBIA YeK He COACPXKHUT HUKAKUX YCIIOBUH IO
MOBOJY HEBKJIIOUEHHS B cTomMocTh ToBapa H/IC.
Taxke nepen opopmieHHEM KaccOBOTO 4YeKa MO-
KylnaTenb U MpOAABEl] HE UMEIOT HUKaKHUX JI0To-
BOPEHHOCTEH MO IOBOAY HUCKIKOYEHUS CYMMBbI
Hanora u3 1eHsl. bonee Toro, myHkT 6 crateu 168
HK P® mpsmo yka3siBaeT Ha TO, YTO PO3HUYHBIE
nensl yxe comepxkat B ceoe H/C. Ilpu atom B
yekax M Ha LeHHukax ykaseiBaTh H/IC oTrmensHO
He TpeOdyeTcH.

Takum oOpa3oMm, MpH PO3SHUYHOH TOPrOBJIE
COOIOAAIOTCS BCE YCIOBHSI, HEOOXOOUMBIE IS
npusHaHus ¢axra BkaoueHust H/IC B ueny peanu-
30BAHHOI0 TOBapa.

OpHako 4acTo B pacuere HaJoroBol 6asbl Mo
HAC wu Hamory Ha mpuOBUIb HAJOTOBBIM OpraH
B HapymeHue nyHkta 4 crtateun 164 HK PO ne
MIpUMEHSAET pacyeTHyr cTaBKy, Hauucnas HJIC
«CBEpPXy» LEHBbl TOBAPA, PEATU3yEMOIr0 B3aMMO3a-
BHCHMBIMH JIMIIAMH M HE BKJIIOYAs ATOT «BXOAS-
uwity HIAC B pacxomsl Mo Hajory Ha MpUOBLIE,
CCBUIASACH HA TO, YTO CIy4ald C «KOHCONIHMJALMEH
noxonoBy» B ctathe 164 HK P® He npegycMoTpeH.

Tem He meHee ananorununbii nopsmoxk (HJAC
«U3HYTpPHW») JOJDKEH IPHUMEHITCS TPU pacuere
HAC no KoHCOMMAMPOBAHHBIM JIOXOJaM M MpH
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peanu3anyy ToBapa HEPO3HUYHBIM ITOKYIMATEINsIM.
Ota mo3uIus UMEET cleayloiiee 000CHOBaHHE.

CornacHo ctatbe 3 HK P®, Bce nuia 10mKHBI
yIUIa4yiBaTh 3aKOHHO YCTAHOBJIEHHBIE HAJOTH U
cOOpBl Ha TPUHIUIAX BCEOOITHOCTH M PaBEHCTBA
HasnorooOnoxxeHus. Hu oquH Hamor He MOXET Ho-
CUTh IMCKPUMHUHAIIMOHHBIA Xapakrep, T. €. ycTa-
HaBJIMBaThCA B 3aBUCHUMOCTH OT I10JIa, packl, BEpo-
BaHUU U T. 1.

Kpome Toro, He momyckaercss yCcTaHaBIMBaTh
JBFOTHI UCXOASI M3 Pa3HOrO IpakJaHCTBA, Pa3ind-
HBIX (OPM COOCTBEHHOCTH, Pa3HOrO MECTOHAXOXK-
JICHUSI JIUI] UM Pa3HOro MPOUCXOXKICHNS KaluTania.

Kak neomnokpatHO oTMeuan KoHCTUTYLHOH-
Heiii Cyn Poccuiickoit ®enepaunu, B Hamorooo-
JIOKEHUM PaBEHCTBO IOHUMAETCA, MPEXIE BCETO,
KaK paBHOMEPHOCTb, HEUTPaJbHOCTh U CIIpaBell-
JIUBOCTh HAJIOr000JI0KEHHSA. DTO O3HAYAET, 4YTO
OJIMHAKOBBIE HSKOHOMHYECKHE pE3yNbTaThl JAes-
TEJIBHOCTH HAJOTOIUIATENBUINKOB JIOJMKHBI BJIEYb
OJJMHAKOBOE HAJOrOBOE Opems, M 4YTO NPUHIUI
paBeHCTBAa HAaJOTOBOTO OpeMEHH HapyliaeTcs
B T€X ClIydasdx, KOI/Ia ONpEAETCHHAs KaTeropus
HaJIOTOIUIaTENIBIIMKOB TOMAJaeT B UHBIE MO CpPaB-
HEHHMIO C JAPYTMMM HaJIOTOIIaTedbIIMKaMH YCIIO-
BHA, XOTA MEXIYy HUMM HET CYIIECTBEHHBIX pa3-
JIMYUHA, KOTOpBIE ONpaBbIBAIN Obl HEpaBHOE Tpa-
BOBOE PEryIHpOBAHHUE .

Heo0xomumMo yduTBIBaTH, 4TO, B CHIIy IYHK-
ta3 cratem 3 HK P®, mo cBoeit skoHOMHKO-
npaBoBoil mpupoge HJIC sBnsercs Hamorom Ha
norpebieHne ToBapoB (paboT, yciuyr), T. €. Koc-
BEHHBIM HAJIOT'OM, MIepenaraeMbIM Ha MOKyHaTenei
TOBapoB. B cuny nmonoxxeHuit mynkra 2 crtateu 153
U noanyHkra 2 nynkra 1 crateu 162 HK PO, npu
COBEpIICHUH HAJIOroo0JaraeMpIX orepannii cymma
HJC onpenensgercs ucxoas U3 BCeX MOCTYIUIEHUN
HaJIOTOIUIATENbUINKY, CBSI3aHHBIX C pacueTaMy I10
oIlaTe peajln30BaHHBIX TOBapoB (pabot, ycmyr).
IIpu 3TOM, Ha ocHOBaHMHM NyHKTa 1 ctaTeu 168 HK
P®, cymma HJIC, ucuucneHHasi mo COOTBETCT-
BYIOILIMM OTEpaIHsIM peaiu3alii TOBapoB (padoT,
yCIIyT), MPEeabsIBIsIETCS MPOAABIOM K OIUIaTe MOo-
KyTaTento.

[To obmemy mpasuny HJIC siBrsiercst 4acTbio
LIEHBl JOroBopa, MojieXkallell yriare Hajoromia-
TENBUIUKY CO CTOPOHBI MOKYTaTenel. YiaunBae-

' TocraroBienust ot 13.03.2008 r. Ne 5-IT 1 ot 22.06.2009 T.
Ne 10-IT; ompemenenmst or 17.07.2014r. Ne1579-O m
or 17.07.2014 1. Ne 1578-0)

Volkov A. V., Blinkov O. E.

and otherwise is not resulted from the circumstances
preceding the contract conclusion, or other condi-
tions of the contract, the courts shall proceed from
the fact that the tax amount presented to the buyer
by the seller is extracted by the seller from the price
specified in the contract, and is therefore determined
by calculation method (p. 4, Article 164 of the Tax
Code), that means ‘from the inside of previously
defined net ( additional) income.

This is due to the fact that when selling goods
at retail with input VAT the inspected entity and its
satellites do not lose in this case the output VAT (a
tax deduction on goods procured from their suppli-
ers). In case of income consolidation, the tax au-
thority shall charge the difference between the cash
purchase VAT for the product sold to the custom-
ers and tax deductions attributed to goods procured
from suppliers.

In case of retail sales of goods (could also be
practiced by interrelated businesses), the customers
get a till slip that in accordance with Russian law
replaces the contract between the buyer and the
seller. This till slip does not contain any terms of
VAT non-inclusion in the price of the goods. Also,
before making a cash receipt (till slip) the buyer
and the seller do not have any arrangements to ex-
clude the tax from the price. Moreover, p. 6, Ar-
ticle 168 of the Russian Federation Tax Code ex-
pressly states that retail prices already contain
VAT. Thus, it is not necessary to put VAT sepa-
rately on till slips and price tags.

Thus, all the conditions required for VAT ad-
mission in the price of goods sold are observed in
retail.

However, it is often that the tax bodies do not
use a settlement rate in breach of p. 4, Article 164
of the RF Tax Code for tax base estimation in
terms of VAT and income tax. They charge VAT
‘on top’ of the price of goods sold by interrelated
entities excluding this input VAT from the income
tax expenses citing the fact that the case of ‘in-
come consolidation’ is not stipulated in Article 164
of the RF Tax Code.

Nevertheless, similar procedure (VAT ‘from
the inside’) should be applied to calculate VAT for
consolidated income and non-retail sales. This po-
sition has the following substantiation.

According to Article 3 of the Russian Federa-
tion Tax Code, all entities must pay legally defined
taxes and fees based on the principles of univer-
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sality and equality of taxation. No tax can have
discriminative nature, that means, be established
depending on gender, race, belief, etc.

Besides, it is unacceptable to assign benefits
proceeding from the difference of nationality (resi-
dence), form of property, different locations of ent-
ities or different origin of capital.

As the Constitutional Court of the Russian
Federation has repeatedly noted, equality in tax
system is understood primarily as the uniformity,
neutrality and fairness of taxation. This means that
the same economic results of taxpayers must entail
the same tax burden, and that the principle of tax
burden equality is violated when a certain category
of taxpayers falls into different conditions com-
pared to other taxpayers although there are no sig-
nificant differences between them which could be
an excuse for unequal legal regulation'.

It should be considered that according to p. 3,
Article 3 of the RF Tax Code, VAT by its econom-
ic and legal nature is a tax referred to the consump-
tion of goods (works, services) or, in other words,
an indirect tax imposed to the buyers of goods. As
stipulated in p. 2, Article 153 and item 2 of p. 1,
Article 162 of the RF Tax Code, for taxable trans-
actions, the amount of VAT is determined on the
basis of all receipts (cash flows) to the taxpayer
related to the payments for goods (works, services)
sold. Besides, based on p. 1, Article 168 of the RF
Tax Code, the amount of VAT calculated for cor-
responding sales of goods (work, services) is pre-
sented by the seller to the buyer for payment.

According to the general rule, VAT is part of
the contract price payable to the taxpayer by the
buyers. A reciprocal amount payable by the buyers
for goods (works, services) sold to them is an eco-
nomic taxable source of VAT. In other words, the
economic source of VAT in the consolidated in-
come that the tax authority adds to the inspected
entity is a retail or non-retail consumer or funds that
the consumer paid to interrelated entities (satellites).

It implies that in the sale of goods (works,
services) to the buyers, VAT cannot be calculated
in the amount that would not correspond to the real

! Resolutions dated 03/13/2008 No. 5-P and 06/22/2009 No.
10-P, Definitions dated 07/17/2014 No. 1579-O and
07/17/2014 No. 1578-0O/=.



J[pobnenue buzneca: npasoevie npobIEeMbl

Moe (moaniexamiee — yruiate) — IOKYMaTeIsIMd
BCTPEYHOE MPEAOCTaBICHUE 32 PEATN30BaHHbBIE UM
TOBaphI (padoT, yCIYTH) SIBISETCS SKOHOMHYCCKUM
HMCTOYHUKOM JJIs B3UMaHUS JaHHOro Hajora. [py-
TUMU CIIOBaMH, B KOHCOJHJAMPOBAHHOM JOXOJE,
KOTOpBII HAJIOTOBBIA OpraH N00aBisieT MpoBepsie-
MOMY JIUIly, SKOHOMHYECKUM HUCTOYHUKOM JISI
B3uManus HJIC sBnsiercss poO3HUYHBINA WM HEPO3-
HUYHBIA TOTPeOUTENh TOBapa, T.e€. JACHEKHBIC
CpEeICTBa, KOTOpPBIE OH YIIJIATHJI B aJIpec B3aMO3a-
BHCHMBIX JIHII (CATEIITUTOB).

W3 atoro cnemyer, 4To MpH peanus3alyy ToBa-
poB (pabor, yciyr) nokymnarensm H/IC He moxer
HCYHCIATECS B CyMME, KOTOpas HE COOTBETCTBO-
Baja Obl peajbHO CPOPMUPOBAHHOW LIEHE M HE
Morjia OBITh TOJIHOCTHIO TPEIbSIBICHA K OIUIATe
NOKynaTelssMi B ee cocrtase. MHOU moaxox 1o
CYIIECTBY O3Hauan Obl B3MMaHHE Hasora 6e3 mepe-
JIOKEHHsI €ro KOHOMHMYECKOM COCTaBIAIONIEH Ha
MOTPEeOUTENs, T. €. 32 CYET HHOT'O IKOHOMHUYECKOTO
HUCTOYHUKA — COOCTBEHHOI'0 MMYILECTBA XO3SHCT-
BYIOIIET0 CyObeKkTa (IIPOBEPSIEMOro HaJOroIria-
TENbBIINKA).

[Inenym Bricmero Apoutpaxunoro Cyna Poc-
cuiickoit ®enepanun B myHkTe 17 IlocraHoBrne-
Hus Ne 33 ykazai, uto OpeMs HaJUIeKaIero yJera
cymm HJIC mpu onpeneneHuu OKOHYATEIBHOIO
pa3Mepa yKa3aHHOM B JOrOBOpE LIEHBI, €€ BbIENe-
HUU B PAaCUYCTHBIX U MEPBUYHBIX YYCTHBIX JIOKY-
MEHTaX, cueTax-paxkrypax OTAENbHOH CTPOKOH
JISKUT TOJBKO Ha OJHOM M3 CTOPOH CHAEIKM — Ha
MpoJaBIe Kak Hajoromartensuyke. CooTBercT-
BEHHO, KaK BBITEKaeT M3 ad3ala BTOPOTO MYyHKTa
17 Tloctanonenus Ilnenyma BAC PO Ne 33,
B T€X CIy4yasX, KOI/la COOTHOIIEHHE JIOTOBOPHOM
uenbl 1 cymmbl HIIC oTHOcUTENnbHO APYr Apyra
MIPSIMO HE OMNPENETIEHO B JIOrOBOPE U HE MOXKET
OBITH YCTaHOBIICHO MO OOCTOSITEILCTBAM, MPEIIe-
CTBYIOIIMM 3aKJIIOYEHUIO JOrOBOpa, WM HHBIM
YCJIOBUSIM JOTOBOpA, MO 00LIeMy MpaBUIIy CyMMa
HaJjora, NnpexbsBiseMas MOKYIaTeNno MPOAaBIOM,
BBIAETSIETCA MOCTEIHUM U3 yKa3aHHOW B JIOTOBOpE
LIEHBI, A 4ero ONpeAessieTcs pacueTHBIM MeETo-
1oMm (1. 4 ct. 164 HanoroBoro kozpekca).

Kpome Toro, mo ykasanHoMy BOIPOCY HE0O-
XOAMMO YYUTHIBATH U HOBBHIM MPaBOBOM MOAXO,
n3nokeHHbId B onpeaeneHun BC PO or 20 gekad-
psa 2018 1. Ne306-KI'18-13128 (memo Ne Al2-
36108/2017): «Ilo HacToseMy neny Cyaam# yc-
TAHOBJIEHO, YTO B JIOrOBOpax apeHasl OT
29.05.2014 u ot 01.08.2014 nnata 3a nonbp30BaHUE
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MMYIIECTBOM yCTaHOBJeHa Oe3 BBIAEICHUS B Hel
cymm HJIC. Hanor He BBIENsICS OTAENBHO B pac-
YETHBIX JOKYMEHTaX U HE YKa3bIBAJCSA B IJIATEXK-
HBIX TIOpydeHusx apeHpatopa. OTCyTCTBUE B JIO-
TrOBOpax apeHbl U MHBIX JOKYMEHTaX yKa3aHHs Ha
TO, YTO YCTaHOBJICHHAasl B HUX IUIaTa 3a IO0Jb30Ba-
HUE UMYIIECTBOM BKItouaeT B ceds cymmy HJIC n
ykazanue “6e3 H/IC” B mnaTeXHbIX MOPYYECHUSIX B
JAHHOM CITy4yae SIBJISI€TCSl CIEACTBUEM TOrO, 4TO
IIpU 3aKJIIOUEHUH JIOTOBOPOB MpPEANPUHUMATEND He
paccMaTpuBan ce0si B KauecTBE IUIATEIbIIUKA
HAC wu He mpeamonaran HEOOXOJUMOCTh Y4YeTa
JTAHHOTO HaJora MpH ONpeeIeHUH OKOHYaTeIbHO-
ro pasMmepa apeHJHOH IJIaThl, @ HE CBUAETENbCT-
BOM COIJIacHsl CTOPOH JIOrOBOpa Ha BO3MO)KHOCTh
YBEJIWYEHHs apEHIHOM ATkl B cydae BO3HUKHO-
BEHHsI HEOOXOIUMOCTH MPEIbIBICHHsI HAJIOTa.

OTO 03HAYaeT, YTO B OTHOUIEHMSIX MPEATpH-
HUMaTedsl M apeHjaTopa lLieHa YCIYr IO apeHie
OKOHYATEIbHO CPOPMHUpOBaHa B TEX paszMmepax,
KOTOpBIE YKa3aHbl B IOTOBOPAX apeH]Ibl, BHE 3aBU-
CHUMOCTH OT TOTO, IPU3HABAJCS Obl MPEANPUHUMA-
tenp miatensiukoM HJIC Ha MoMeHT 3akmroueHus
JOTOBOPOB OO HET. 3aKIIoueHHe JIOrOBOPOB
apeH bl HaJIOTOIIaTENbIIMKOM M3HAYaJIbHO B CTa-
Tyce IpEANpPUHUMATENS HE NpUBENO Obl K ycTa-
HOBJICHUIO OOJIbILICH apeHAHON TIATHI.

CrnenoBaTenbHO, BMEHEHHE apEHI0JATEINI0
cTaTyca MpeInpuHUMATENS [0 pe3yjasTaTaM Hallo-
TOBOM MpPOBEPKH HE MOKHO BIIEYb HapyLIEHUE
Pa3yMHBIX OXHUAAHHUH HAJOTOIUIATENbUINKA OTHO-
CUTENBHO HAJOrOBBIX MOCIENCTBUN COBEPIIEHHBIX
UM CHAENOK W NpuBoguTh K ucuucieHuto HJIC
B MTOBBIUIEHHOM pa3Mepe, KOTOpPbIiI HEBO3MOXKHO
MpEIbSIBUTH K OIJIATE apeHAaTopy. B cnoxusimien-
Csl CHTyallud W3MEHEHHE KBaIM(UKAIMHU CTaTyca
rpaXKJaHWHA MOXET CIYXUTh OCHOBaHUEM IS
TOTr0, YTOOBI OMpENeNuTh ero mpasa U 00sS3aHHO-
ctu kak miarensimmka HJIC cnmocobom, corma-
CYIOIIUMCSL C JIEHCTBUTEIBHO CIIO)KUBIIUMUCS
SKOHOMHUYECKHMH YCIOBUSIMH JIEITEIBHOCTH Ha-
JIOTOIJIaTENbIMKA TaKUM 00pa3oM, Kak eciu Obl
HJC u3nayanbHO MpenbsABIsUICA K OIUIATE€ apeH-
JaTopy B paMKaX YCTaHOBJEHHBIX B JIOTOBOpPax
pa3Mepax IUIaThl 3a IOJIb30BAaHUEM HMYILECTBOM,
TO €CTh C IPUMEHEHUEM PAaCUETHOW CTaBKHM Hajora
(myskT 4 crathu 164 HanoroBoro xonekca u ad3ai
BTOpOi myHKTa 17 mocranosnenus [Inenyma BAC
P® Ne 33 ot 30 mas 2014 1.). [Ipu takux oOcTos-
TEJIbCTBAX BBIBOJ CY/IOB O MPABOMEPHOCTH HCUM C-
JIEHWsI Hajora IpeIIpUHUMATEN0 10 CTaBKe

Business Splitting: Legal Issues

price and could not be fully presented to the buyers
for payment as part of this price. A different ap-
proach would essentially mean tax collection with-
out any reference of its economic component to the
consumer, that means, at the expense of another
economic source — proprietary assets of business
unit (the inspected taxpayer).

The Plenary Meeting of the Supreme Arbitra-
tion Court of the Russian Federation specified in
p. 17 of Resolution No. 33 dated 05/30/2014 "On
Some Issues Arising from Arbitration Courts in
Cases Related to the Collection of Value Added
Tax" that the burden of proper accounting of VAT
amounts in determining the final amount specified
in the contract price, its allocation in the settlement
and primary accounting documents, invoices in a
separate line lies upon one of the parties of the
transaction — upon the seller who acts as a taxpay-
er. Accordingly, as follows from p. 17 of the reso-
lution of the Plenary Resolution of the RF Supreme
Arbitration Court No. 33 dated 05/30/2014, in
those cases when the ratio between the contract
price and the amount of VAT is not explicitly de-
fined in the contract and cannot be resulted from
the circumstances preceding the conclusion of the
contract, or other terms of the contract, then, as a
general rule, the amount of tax presented to the
buyer by the seller is allocated by the seller from
the contract price by means of calculation (p. 4,
Article 164 of the Tax Code).

In addition, a new legal approach shall be dis-
cussed in regard to this issue. This approach is de-
scribed in Resolution No. 306-KG18-13128 of the
RF Supreme Court dated December 20, 2018 (File
No. A12-36108/2017): “The courts stated in regard
to this case that the Lease Contracts dated
05.29.2014 and 01.08.2014 specify the charge for
the use of property without allocating VAT in a

separate line. The tax was neither allocated sepa-
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rately in the settlement documents nor indicated in
the payment orders of the lessee.

The fact that these Lease Contracts have no
indication that the specified property lease charge
includes VAT and the payment orders include the
indication ‘without VAT’ resulted from the situa-
tion where the businessman did not consider him-
self a VAT payer and did not anticipate that VAT
to be accounted for the final amount of rent, and is
not the evidence of agreement between the parties
of the Lease Contract on the possibility to increase
the rent if tax is required.

It means that in the relationship between the
businessman and the lessee the lease price is final-
ly formed in the amounts specified in the lease
contracts regardless of whether the businessman is
a VAT payer at the time of the contract conclusion
or not. If a lease contract is originally concluded by
a taxpayer in the status of a sole owner of business
it would not result in a higher rent.

Consequently, assigning the status of a sole
owner of business to the lessor based on the re-
sults of a tax audit should neither entail violation
of the taxpayer's reasonable expectations regard-
ing the tax consequences of his transactions and
nor result in increased VAT estimation that can-
not be included in the amount payable by the les-
see. In the current situation, a change in qualifica-
tion of a citizen’s status can be a basis for deter-
mining his rights and obligations as a VAT payer
in a manner consistent with the actual economic
conditions of the taxpayer’s activities in the way
as if the VAT was initially payable by the lessee
for the use of property within the amount charged
under the Contract (p. 4, Article 164 of the RF
Tax Code and the second paragraph of p. 17 of
the Plenary Resolution of the Supreme Arbitration
Court of the Russian Federation No. 33 dated
05/30/2014). In such circumstances, the conclu-
sion of courts on the legal validity of tax assess-
ment at 18% rate for businesses in addition to the
rent/lease under contract instead of separating the



Boaxkos A. B., bauuxos O. E.

18 mpoLeHTOB B JOMONHEHHE K YCTaHOBJICHHOU
B JIOTOBOPAx apeHIHOW IIaTe BMECTO BBIJCICHUS
HaJIora W3 apeHJHOW IJIaThl C IPUMEHEHHEM pac-
yeTHOW cTaBku 18/118 He MokeT OBITH MpPU3HAH
000CHOBAaHHBIM.

OpHako Ha Kakue MPaBOBbIC MO3UIIMK OMHUpa-
eTcsl HAJIOTOBBIM OpraH MpH KOHCONUJALNU J0XO-
noB? B OonbmMHCTBE ciy4aeB — HH Ha KakKwe,
T. €. B aKTax MPOBEPKUH M PEUICHUSX BOOOIIE HE
COZIEPXKUTCS CCHUIOK Ha HOpMBI mpaBa. MHorma
penkue cchUIKM Ha sBHO ycrapeBuiee [locranos-
aexnue Ne 53 «O0 oreHke apOUTPaKHBIMHU CyIaMH
00OCHOBAaHHOCTH TOJNyYEHHUs] HaJOTOIIATebIIH-
KOM HaJIOTOBOW BBITOIIBI», KOTOpPBIE HE MOT'YT BOC-
MOJTHUTH OTCYTCTBYIOIIEE TPABOBOE OCHOBAHUE.

3akiroueHue

[lomaraeM, 4TO KOHCONMMJALUS JIOXO/OB
B3aMMO33aBUCHUMBIX JIMI] — 3TO IKCTPAOPAUHAPHOE
MOCTIEICTBHE 32 HAJIOTOBOE IPaBOHAPYILEHUE, KO-
TOPOE MOXKET OBITh MPHUMEHEHO M0 HWHUIUATHUBE
HaJIOTOBOTO OpraHa TOJNBKO CYAOM B paMKax cTa-
U 54.1 HK P® (npemens! ocymiecTBICHUS TIPaB),
a taxke cratet 1 u 10 'K P® (3amper Ha 310-
ynorpeOneHne MpaBoM) M TOJNBKO B pe3yjbTaTe
MPU3HAHUS BCEX «Pa3IpPOOJICHHBIX» H «()UKTUB-
HBIX OpraHH3aluii», M0 CyTH, CAUHBIM CyObEKTOM
MpaBa, TeM caMbIM HTHOPUPYS UX HEZOOPOCOBECT-
HOE co3JaHue (BbIAeNeHne) U PYHKIUOHUPOBAHNE
B Ka4yeCTBE HMCKYCCTBEHHBIX (TIOJICTAaBHBIX) CyOB-
eKTOB TpaBa B IpeAeiax JuOo He3aJ0iro 10 Ipo-
BEPsIEMOr0 HAJIOTOBOI0 MEPHO/a.

B cBsi3u ¢ atum crateio 54.1 HK PO «Ilpene-
JIBl OCYUIECTBIIEHUS MPaB MO UCUUCIEHUIO HAJIOr0-
BO# 0a3bl U (WJIM) CyMMBI Hajora, cOopa, cTpaxo-
BBIX B3HOCOB» II€JI€COO0pa3HO [IOMOJHHUTDH eIl
onHuM MyHKTOM: «IIpu BBISBIEHUU HAJIOTOBBIM
OPTaHOM TIOJICTABHBIX JIMII W (WMJM) BBHISBICHUU
(UKTUBHBIX CAENOK (Omepauuii) HamoroBas o00s-
3aHHOCTb HAaJIOTOIIATENbIINKA KOPPEKTHPYeTCs
UCXOAS U3 ero pa3yMHOr0 MOBEIEHHsI, KaK €CIIi Obl
OH HE Hapyllan Mpefensbl JOOPOCOBECTHOTO OCY-
LIECTBIICHUS TIPaB».
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tax from the rent using the 18/118 settlement rate
cannot be treated as justified.

However, what is the legal reasoning in sup-
port of the income consolidation by tax authori-
ties? In most cases there is no such reasoning. It
means that the audit reports or resolutions do not
contain any references to the rules of law at all.
Only sometimes there are rare references to the
obviously obsolete Plenary Resolution of the Su-
preme Arbitration Court of the Russian Federation
dated October 12, 2006 No. 53 “On the Assess-
ment by Arbitration Courts of Tax Benefit Justifi-
cation for Taxpayers”. However, this reference

cannot replenish the missing legal basis.

Conclusion

We believe that the income consolidation in
regard to interrelated entities is an extraordinary
consequence for the tax offense that can be applied
at the discretion of a tax authority only by the court
under Article 54.1 of the RF Tax Code (right ex-
ecution limits), as well as Article 1 and 10 of the
RF Civil Code (prohibition of the right abuse) and
only as a result of recognizing all ‘fragmented’ and
‘fake’ companies as a single right holder (subject
of law) thereby ignoring their bad faith establish-
ment (allocation) and operation as simulated
(dummy) entities within or shortly before the tax
audit period.

In this regard, Article 54.1 of the RF Tax
Code “Limits of Right Execution on Tax Base As-
sessment and/or the Amount of Tax, Fees, Insur-
ance” should be supplemented with one more
clause: “If dummy entities and/or fake transactions
(operations) are revealed by a tax authority, the
taxpayer’s tax liability shall be adjusted proceeding
from the taxpayer’s reasonable behavior as if the
taxpayer did not go beyond the limits of fair exer-

cise of rights”.
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