BECTHUK ITEPMCKOI'O YHUBEPCUTETA. OPUIMYECKHME HAVKU

PERM UNIVERSITY HERALD. JURIDICAL SCIENCES

2019 PERM UNIVERSITY HERALD. JURIDICAL SCIENCES Boinyck 44

HNndopmanus nisi HUTUPOBAHMSA

Mamesees A. I'., Cunenvruxoséa B. H. Obvexmbi uHmeniekmyaibHoi co6CmeeHHOCHU, NOIYYAOWUe OXPAHY
6 XXI 6exe // Becrnuxk Ilepmckoro ynmepcutrera. HOpummueckue nayku. 2019. B 44. C.281-309.
DOI: 10.17072/1995-4190-2019-44-281-309.

Matveev A. G., Sinelnikova V. N. Ob’ekty intellektual 'noy sobstvennosti, poluchayushhie okhranu v XXI v.
[Intellectual Property Objects Acquiring Protection in the 21st Century]. Vestnik Permskogo universiteta.
Juridicheskie nauki— Perm University Herald. Juridical Sciences. 2019. Issue 2. Pp.281-309. (In Russ.).
DOI: 10.17072/1995-4190-2019-44-281-309.

VIIK 347.77+347.78
DOI: 10.17072/1995-4190-2019-44-281-309

OBBEKTbI HHTEJVIEKTYA/IbHOH COFCTBEHHOCTH,
HHOJIYYAROIIHUE OXPAHY B XXI BEKE

HccnenoBanue BeINONHEHO MY prHAHCOBOM noaepkke PODU B pamkax Hayunoro npoekrta Ne 18-011-00628

A.T. MaTBeeB

JIOKTOp IOpUIIMYECKUX HAYK, IOLICHT,
mpodeccop kKadeapsl Tpak JaHCKOTO MpaBa

IlepMckuii rocypapcTBeHHBIN
HaIMOHAJIBHBIA UCCIIEI0BATEIILCKUI YHUBEPCHUTET
614990, Poccus, r. Ilepms yn. Bykupesa, 15

ORCID: 0000-0002-5808-939X
ResearcherID: F-1946-2016

Crateu B Bl «Scopus»/«Web of Sciencen:
DOI: 10.17072/1995-4190-2016-33-348-353
10.17072/1995-4190-2017-38-484-496

E-mail: la-musica@yandex.ru

B. H. CunejJnbHuKkoBa
JlokTOp ropHIIYecKiX HayK, mpodeccop,
nipodeccop Kadeapsl TpaskAaHCKOT0 U MPEANPHHUMATEIBLCKOTO ITpaBa

HauumonanbeHbli Kccie10BaTeNbCKU YHUBEPCUTET
«BpIcIIas mKkoaa YKOHOMUKHY
101000, Poccus, r. Mocksa, yi. Msicaunxkas, 20

ORCID: 0000-0002-4544-0005
ResearcherID: L-1496-2015

Crateu B Bl «Scopus»/«Web of Science»:
DOI: 10.18796/0041-5790-2019-1-58-62
E-mail: valents1 @mail.ru

IHoctynuna B pepaknui 02.02.2019

Beeoenue: s¢ghpexmuenasn npagosas oxpana pe3yibmamos UHmMeNIeKmyaibHol oesmenb-
HOCIMU S18AAeMCsl OOHUM U3 YCIO8ULL OUHAMUYHO20 PA3BUMUsL COBpeMenH020 obwecmaa. Ilepe-
YeHb 00beKMOo8 UHMELIEKMYATbHOU COOCMBEHHOCMU He AGNAEMC sl HeUsSMEHHbIM, OmOebHbvle
Pe3yIbmamul, ympaiuseds ce0io aKkmyaibHOCMb, UCKIIOYAIOMCA U3 NePeuHsl OXPAHIeMblX, Opy-
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Introduction: efficient legal protection of intellectual outputs is essential for the dynamic
development of modern society. The list of intellectual property objects is not intended to be ex-
haustive, separate outputs lose their relevance and become excluded from the list of protected
objects, while new ones, on the contrary, are added to it. Purpose: this work aims to identify the
tendencies regarding the extension of the range of intellectual property objects at the beginning
of the 21" century, and to define the scientific and technological progress results that were
granted protection under the influence of the Fourth Industrial Revolution and other factors.
Methods: the method of formal logic, historical, comparative legal, systemic structural and
formal dogmatic methods were used in course of the analysis. Results: international legal regu-
lation does not provide clearly-defined guidelines to restrict the sphere of intellectual property.
This factor undoubtedly contributes to expanding the list of its objects. At the beginning of the
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eue, Haobopom, nonoansiom ezo. Lenv: sviasnenue mendenyuii no pacuwupenuio Kpyea 00vex-
moe UuHmenIeKmyanvbhol coocmeennocmu 6 navane XXI 6., onpedenenue pe3yivsmamos HayuHo-
MEXHULEeCK020 Npo2cpecca, NOAYHAIOWUX 0XPaHy noo erusHuem Yemeepmoii npomMvlUaenHol p e-
sonoyuu u opyeux gaxmopos. Memoowl: memoovl PopmManrbHOU TO2UKY, UCMOPUYECKUL, CPAG-
HUMENbHO-NPABOGOU,  CUCMEMHO-CIMPYKIMYPHBILL U (POPMATLHO-002MAMUYECKUTT  MemMOObl.
Pesynvmamul: MedcOyHapOOHO-NPABOBOE PeSyIUPOSaHUe He YCMAHABIUBAC YEeMKUX PAMOK,
ocpanutusarOwux cepy uHmernekmyanpHol coocmeennocmu. Hecomnenno, amom ¢haxmop
Orazonpusamcmayem pacuupenuro Kkpyea ee oovekmos. B nauanre XXI gexa 3axonooamenvHo
YCMAaHOBIeHHble Nepeunl OXPAHAEMbIX A8MOPCKUM NPABOM NPOU3BEOEHULl NPAKINUYECKU He
OONONHANUCH HOBbIMU no3uyusmy. Hauboree ounamuuno uncmumym cMedlCHbIX Npas paseu-
saemcs 6 npase Esponetickoeo Corsa. B [Jupexmuge 06 agmopckom npage Ha eOUHOM yu gh-
POBOM pulHKe npediazaemcs NpU3HAams 08a HOBbIX cMedxcHblx npasa. llepevim aensemcs npa-

Matveev A. G., Sinelnikova V. N.

21" century, law-based lists of copyrighted works did not include any new items. The institute of
neighboring rights is most dynamically developing in the Law of the European Union. The Di-
rective on Copyright in the Digital Single Market proposes recognizing two new neighboring
rights. One of them is the right of the press publishers for online use of their publications by the
news aggregators. The other neighboring right included into the draft Directive was the right to
coverage of sporting events. However, in February, 2019, the provisions on this right were ex-
cluded from the Directive. In our opinion, biomedical cell products constitute new objects of
civil circulation that require their own legal re gulation as intellectual property constituents.
Conclusions: intellectual property law cannot and should not undergo changes with the emer-
gence of every new kind of objects. The contemporary challenge facing civil jurisprudence and
the legislature is to formulate universal regulations that would make it possible to protect the
rights of authors and developers of technological solutions even at the stage of experiments.

60 uzdameiell npeccosl HaA OHNLAUH-UCNIONL308AHUE UX ny6jm1<aum/7 acpezamopamu HoBOCmell.

Bmopvim cmedicnvim npasom, 6Kka0ueHHbIM 8 NpoeKm Jupexmuensl, cmano npago Ha oceewe-
Hue cnopmusHuvlx meponpusmutl. Oonaro 6 gpespane 2019 2. nonoxcenus 06 smom npage Ovi-
U uckniouensvt uz Jupexmugvl. C Hawiel mouxu 3peHus, 6UOMeOUYUHCKUe KIemoyHble NPOooy K-

Keywords: intellectual property, object, work, neighboring rights, press-publication, sporting events, biomedical cell
products, geographical indications, commercial designations
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Introduction: efficient legal protection of intellectual outputs is essential for the dynamic
development of modern society. The list of intellectual property objects is not intended to be ex-
haustive, separate outputs lose their relevance and become excluded from the list of protected
objects, while new ones, on the contrary, are added to it. Purpose: this work aims to identify the
tendencies regarding the extension of the range of intellectual property objects at the beginning
of the 21° century, and to define the scientific and technological progress results that were
granted protection under the influence of the Fourth Industrial Revolution and other factors.
Methods: the method of formal logic, historical, comparative legal, systemic structural and
formal dogmatic methods were used in course of the analysis. Results: international legal regu-
lation does not provide clearly-defined guidelines to restrict the sphere of intellectual property.
This factor undoubtedly contributes to expanding the list of its objects. At the beginning of the
21" century, law-based lists of copyrighted works did not include any new items. The institute of
neighboring rights is most dynamically developing in the Law of the European Union. The Di-
rective on Copyright in the Digital Single Market proposes recognizing two new neighboring
rights. One of them is the right of the press publishers for online use of their publications by the
news aggregators. The other neighboring right included into the draft Directive was the right to
coverage of sporting events. However, in February, 2019, the provisions on this right were ex-
cluded from the Directive. In our opinion, biomedical cell products constitute new objects of
civil circulation that require their own legal regulation as intellectual property constituents.
Conclusions: intellectual property law cannot and should not undergo changes with the emer-
gence of every new kind of objects. The contemporary challenge facing civil jurisprudence and
the legislature is to formulate universal regulations that would make it possible to protect the
rights of authors and developers of technological solutions even at the stage of experiments.

Intellectual Property Objects Acquiring Protection in the 21st Century

mos unmennekmyaipHol cobcmseennocmu 8 navane XXI 6., onpedenenue pe3yibmamos HayuHo-
MEXHUUECKO20 Npozpecca, NOIYYaloWux OXpany noo eiusnuem Yemeepmoii npomvluiieHHOU pe-
somoyuy u opyeux pakmopos. Memoowt: memoovl HopmMarbHOU 10SUKU, UCTIOPUYECKUL, CPAG-
HUMENbHO-NPABOGOU,  CUCMEMHO-CMPYKMYPHLIIL U (POPMATbHO-002MAMUYECKUll  Memoobi.
Pezynomamot: MmedicOyHAPOOHO-NPABOBOE PEyIUPOBAHUE He VCHAHABIUGAEN YeMKUX PAMOK,
ocpanuuusarOwux cghepy unmeriekmyanbHou cobcmeennocmu. Hecomnenno, smom gaxkmop
brazonpusmemayem pacuiupenuro kpyea ee 0ovekmos. B nauane XXI sexa 3axonooamenvho
YCMAHOGIeHHble NePeyHl OXPAHAEMbIX AGMOPCKUM NPABOM HPOU3BEOCHUL NPAKMUYECKU He
OONOAHANUCH HOGbLIMU no3uyusmu. Haubonee OuHAMUYUHO UHCIUNYM CMENCHBIX NPA8 PA36U-
saemcs 6 npase Esponetickoco Coroza. B /[upexmuse 06 asmopckom npase Ha eOuHom yugh-
POBOM pbIHKe Npednazaemcs NpusHams 08d HOGLIX cMexCHbIX npasa. Ilepsvim seisemcs npa-
60 uzdameinetl npPeccvl HA OHIAUH-UCNOIL30BAHUE UX NYOIUKAYUL acpe2amopami. HOBOCHEI.
Bmopuvim cmesicnvim npasom, BKIOUEHHbIM 6 NPoeKm JJupekmuevl, CIMAI0 NPaso HA oceeuje-
Hue cnopmusHulx meponpusmuti. Oonako 6 gespane 2019 . nonoscenusi 06 smom npase Ovi-
Ju uckaroyenvl uz Jupexmuswl. C Hautell mouxku 3penust, OUOMeOUYUHCKUe KiemouHble NPOOYK-
Mol AGNAIOMCSL HOBLIMU 00BEKMAMU SPANCOAHCKO20 000POMA, KOMOpbvle HYHCOAIOMCSL 8 CaMO-
CMOSIMENbHOM NPABOGOM PECYIUPOSAHUU KAK INEMEHMbl UHMELIEKMYATbHOU COOCMBEHHOCTI.
Bb1600b1: npaso unmenniekmyanbHol coOOCMEEHHOCIU He MOJNCEmM U He OO0NNHCHO USMEHAMbCSA C
CO30aHuem Kaxcoo2o Ho8020 6uda obvekmos. Cec00HAUHUL 6613068 00UECMBEA YUSUTUCTIUYEC-
KOl HayKe U 3aKOHOOAMEN0 — CHOPMYIUPOSAMb HOPMbL, 001a0arouue YHUBEPCATbHOCIbIO U
NO3BOASIOWUE YIHce HA CIMAOUU IKCHEPUMEHIO8 OXPAHAMb NPasd asmopos U paspabomuuxos

Keywords: intellectual property, object, work, neighboring rights, press-publication, sporting events,
biomedical cell products, geographical indications, commercial designations

BBenenue

CoBpeMeHHOE 00IIECTBO HAXOAUTCS B COCTOSI-
HUHM AKTHBHOTO HAayYHO-TEXHHYECKOI'O Pa3BUTHA,
KOTOPOMY COILYTCTBYIOT HOBCEMECTHOE HCIIOJIb30-
BaHHE MHHOBAIIMOHHBIX TEXHOJOTWH B Pa3fIMYHBIX
cdepax MPOM3BOACTBA U YIpaBiicHUS OU3HECOM,
OKa3aHWsI COLMANBHBIX YCIYT, B TOM YHCJIE MEIH-
LUHE, CIIOPTUBHON MHAYCTPUH, CETIEKIIUA U MHOTHX
JOpYrux 00JacTsX, 00ecneynBaomX KOMQOPTHYIO
KHU3HEACITEIbHOCTh YENOBEKa M TapaHTUPYIOIIHUX
0€30MacHOCTh TOCYAapCTBA. OTH JOCTHOKEHUs Oa-
3UPYIOTCSl HA pE3YNIbTaTax WHTEUICKTYaIbHON Jesi-
TENBHOCTH, d(PPEeKTUBHAS MpPaBOBasi OXpaHa KOTO-
PBIX SIBISIETCS ONHUM U3 YCJOBHH JTHMHAMHYHOTO
Pa3BUTUS COBPEMEHHOI0 OOIECTBA.

HaxkormieHHBIH ONBIT MCMONTB30BAHUS yKa3aH-
HBIX 00OBEKTOB M OCYIIECTBJICHUS MIPaB Ha HUX IO-
3BOJISIET CAEAaTh BBIBOX: MEpPEeYeHb OOBEKTOB WH-
TEJUIEKTYyalIbHOH COOCTBEHHOCTH IIOCTOSIHHO Ha-
XOIUTCSL «B IBMIKEHHM», OTACNbHBIC PE3yIbTaThl,
yTpaunBasi CBOIO aKTyaJbHOCTb, UCKIIOYAIOTCS U3
MepeyHsl OXpaHseMBbIX, Apyrue (HOBbIE), HA00OPOT,
MOMONHSIOT €r0, BBIHYXKJAAS 3aKOHOJATENS «JIep-
KaTh PyKy Ha IyJbce». DTy TeHACHIUIO IPHHAMA-
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I0T BO BHUMaHWe MHOrue aHaautukd. [Ipodeccop
Kamudopuwuiickoro ynuBepcutera ben Jlemoprep
(Ben Depoorter) 3amernn: «Ecimu Obl KTO-TO OBLT
BBIHYXKJICH OMHUCATh HCTOPUIO TpaBa HHTEIUICK-
TyallbHOW COOCTBEHHOCTH OJTHUM CIJIOBOM, TO 3TO
HETpyAHO ObLI0 OBl crenath. CI0BO, KOTOpPOE MpH-
XOAUT Ha yMm, 3T0 ‘“akcmancus’™» [32]. H. A. Ho-
BHKOBA OTMEYAET, YTO «...3aKOHOJATEIBHO 3aKpe-
TJICHHBIA TIepEYeHb O0BEKTOB MHTEILICKTYabHBIX
MpaB HE HAXOAWTCS B 3aCTBHIBIIEM COCTOSHHUH, a,
Ha00OpPOT, MOCTOSIHHO YTOYHSIETCS U KOHKPETH3H-
pyercs. DTOT Mpoliece SBISETCS JIOTHYHBIM U 3a-
KOHOMEPHBIM, COOTBETCTBYIOIIMM OOIIEMHUPOBBIM
TEHICHIIUSIM Pa3BUTHUS MpPaBa HUHTEIUICKTYalbHOMN
coocrBerHocTn» [18, ¢. 58]. C Hammelr Touku 3pe-
HUSI, TAKOE «JIBMKEHUE» 3aKOHOAATENLCTBA CIEIY-
€T MIPU3HATH HE TOJIBKO OIMpPaBIAaHHBIM, HO U COIH-
aJbHO HEOOXOIMMBIM, 2 B HEKOTOPBIX CIIydasx U
CTPATErHYECKU 3HAUYUMBIM.

Ilenbro HacTOSIIIEH CTATbU SIBISETCS BBHISBIIC-
HUE TEHJICHIIMH O PACHIUPEHUI0 KPyra O0OBEKTOB
WHTCJUICKTYaIbHOW  COOCTBEHHOCTH B  Havalie
XXIB., ompeneneHue pe3yJbTaTOB Hay4YHO-TEX-
HUYECKOT'0 MPOrpecca, MOMy4YaloluX OXpaHy IO

mexHuvecKux peweuuﬁ.

KiroueBbie ciioBa: HHTEIIEKTyalbHasi COOCTBEHHOCTh; 0OBEKT; MPOU3BE ICHNE; CMEKHBIE IIPaBa;
IIpecC-ITyOIUKaINK; CIIOPTUBHBIC MEPONIPUATHS ONOMETUINHCKHE KJIETOY HbIE TIPOAYKTHI
reorpaduueckue ykazaHus; KOMMepYecKue 0003HaueHUS

Introduction

Modern society is characterized by active
scientific and technological development, which is
accompanied by the increasing use of innovative
technologies in different spheres of production,
business management and social services, includ-
ing medicine, sports industry, selection and many
other fields, which contributes to comfortable hu-
man life and activities and guarantee state security.
These achievements are based on the results of
intellectual activity, efficient legal protection of
which is essential for the dynamic development of
modern society.

The experience in application of such ob-
jects and exercising rights to them leads to a
conclusion that the list of intellectual property
objects is not intended to be exhaustive, separate
outputs lose their relevance and become ex-
cluded from the list of protected objects, while
new ones, on the contrary, are added to it, thus
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keeping legislators on the alert. This tendency
has been noticed by many analysts. According to
Professor Ben Depoorter from the University of
California, “If one was pressed to describe
the history of intellectual property law in one
word, it would not be hard to do. The word that
comes to mind is “expansion” [32]. N. A. Novi-
kova states that “The list of intellectual property
objects formalized in legis lation is not solidified,
on the contrary, it is constantly reconsidered and
refined. This process is logical and regular, natu-
rally following from the world tendencies of the
intellectual property right development” [18, p.
58]. From our point of view, this “fluidity” of
legislation is not only justified but also socially
indispensable, and in some cases it even bears
strategic meaning.

This work aims to identify the tendencies re-
garding the expansion of intellectual property

objects at the beginning of the 21% century and to
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BJIMSIHUEM YeTBEPTOM MPOMBIIUIEHHONW PEBOJIIOLIUU
U Ipyrux (pakTOpoB.

ConocTaBisist HBOIOLUIO TIPaBa UHTEIIIEKTY-
aNbHOW COOCTBEHHOCTH C Pa3BUTHEM 3arlaJHOU
nuBunn3a HoBoro Bpemenu (monsTHe 3amana
3nech paccMmarpuBaercs mo C. XaHTUHITOHY [26]),
MOXHO OOHAapyXHTb ONpeleliecHHOe BJIHMAHUE Ha
3TOT TEHE3UC MPOMBILIUIEHHBIX  PEBOJIIOLMM.
Jx. I'onacToyH moj IpOMBIIIIIIEHHOW PEBONMIOLUEH
MIOHMMAET «IPOLIECC, BPOJE YCKOPEHMsI TEMIIOB
TEXHUYECKMX WHHOBAIlMH, U BO3HHWKHOBEHHE MO-
JIeJId, OXBaTHIBAIOLIEH Bce Ooiblle oOiacTed Ma-
TepUaIbHON KU3HU HOBBIMH HCTOYHHKAMM 3HEp-
THH, HOBBIM O0OpYJOBaHHEM, HOBBIMH H300peTe-
HUSMHU M TEXHOJIOTHSIMH...» U TOJIaraeT, 4To Mpo-
MBIIUIEHHAs: PEBONIOLMS Ipou3onuia B bpuranun
mexay 1700 u 1850 rr. [5, c. 215]. Ilepyto mpo-
MBILUICHHYIO PEBONIONUIO OJHIIETBOPSIET H300pe-
TEHHE TapOBOI0 JBUTATENS] M JKEJIE3HBIX JOPOr.
HMmenHo Bo Bpems 3TOW peBOJItOUMMU B bpurtanuw,
B0 ®pannuu u Coequnennsix taTax mpouzonuio
CTaHOBJIEHHE aBTOPCKOTO W TAaTEHTHOIrO IpaBa.
XoTs1 U300peTaTeNnbCTBO U XyA0XKECTBEHHOE TBOP-
4ecTBO cyuiectsoBaid 3anoiuro 1o X VIII B. B pas-
HBIX [UBHIN3AIMAX, CAMU MO0 ce0e OHM HE CTaju
¢dakTopaMu, OOYCIIOBHBIIMMH TIIOSIBICHHE IIpaBa
HWHTEINIEKTyanbHOW coOcTBeHHocTH. [lo cmpaBen-
nuBomy MHeHuto k. TompcroyHa, Tpanchopma-
uus, u3MeHuBIas Mup B nepuon Ilepsoit mpo-
MBILJICHHOW PEBOJIONMH, MPOU30IIa Onaroaapst
o01meil Bepe B HEM30EKHOCTH Mporpecca U yoex-
JEHUIO0, YTO TIOAOOHBIN IpOrpecc sIBISETCS peallb-
HBIM JUTS BCSIKOTO, KTO CJI€0BaJl CUCTEMAaTH4ECKOI
IporpaMMe SKCIIEpUMEHTHPOBAHMS M ONTHpaJICS Ha
caMble CBEXXHE Hay4HbIe 3HaHU [5, c. 232].

Bropas mnpowmbiluieHHas peBOJIOLUS, TpPO-
n3omenmas Ha pyoexe XIX-XX BB., cBsizaHa C
pacmpocTpaHEeHHEM 3JIEKTPUYECTBA, BHEIPEHHEM
KOHBeliepa, BO3HMKHOBEHHEM MacCOBOTO IIPOMU3-
BojcTBa [27, c. 11]. B 310 Bpemst B kauecTBe 00b-
€KTOB aBTOPCKOTO MpaBa ObLIM MPH3HAHBI (POTO-
rpadun u kuHopuIEMBL. M300perenue 3Byko3amu-
CH U paJyoBellaHus K cepequae XX B. IPUBENO K
MPHU3HAHUIO CMEKHBIX TpaB Ha UCIIONHEHHd, ¢o-
HOTpaMMBbl M Tepenayu BelaHus. Tperbs mpo-
MBIIIEHHAs peBOMIONMs Havyanack B 1960-x ro-
nax. Ee cuMBomamm SBISIOTCS MONTYHIPOBOJHUKH,
NepcoHalIbHble KoMIbloTepsl U MHTepHeT. B mpa-
BO HMHTEIJIEKTYaJlbHOH COOCTBEHHOCTH OBLTH
BKJIIOYEHBI TaKue OOBEKTHI, KaK TOMOJIOTUU WHTE-
TPaJbHBIX MHUKPOCXEM, KOMIIBIOTEPHBIE MPOrpaM-
MBI, 0a3bI JTAHHBIX.
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B Hacrosiiiee BpeMsi 4eTOBEUECTBO CTOUT Ha
nopore YeTBepTOil MPOMBILLICHHONW PEBOJIIOLNH,
KOTOpasi Hadanachk Ha pyoexe XX—XXI cromeruit
[27, c. 11]. K. [IIBab muiier, 4To BCE HOBBIE JTOC-
TIKEHUS JTaHHOM MPOMBIIICHHON PEBOIIOINT
UMEIOT OJIHY OOINYI0 OCOOCHHOCTh: OHU 3dek-
TUBHO HCIOJB3YIOT CHIIY IH(POBBIX U UHPOpPMa-
[IUOHHBIX TEXHOJOrui. Tpemsi OCHOBHBIMH Mera-
TPEHJaMH 3TOH PEBOJIIOLUU BBICTYNAIOT (U3MYE-
Ckui, 1wdpoBor, Omomormyeckuii [27, c. 17].
OneMeHTaMu (DPU3UYECKOT0 MeraTpeHa SBISIOTCS
OCCIUJIOTHBIC TPaAHCIOPTHBIC cpencTBa, 3D-me-
4aTh, POOOTOTEXHUKA, HOBBIE MaTEePHAJIbL;, TU(PO-
BOI OJIOK BKItO4aeT B ceOs MHTepHeT Beme, Tex-
HOJIOTHIO OJIOKYCHH, MCKYCCTBCHHBIN HHTCIIJICKT;
OnoNornuecKkuil OJIOK — CEKBEHUPOBAHUE I'EHOMA,
CHUHTETUYECKYI0 Ouonoruto [27, ¢. 17-23]. Bece atu
MPOSBIICHUS YETBEPTON MPOMBIIUICHHONW PEBOJIO-
MU HENOCPEACTBEHHO CBS3aHBI C MHTEILIEKTYalb-
HOI COOCTBEHHOCTHI0. OTHAKO BOMPOC O XapaKTepe
TaKO! CBSI3M U TOTOBHOCTU MpaBa MHTEIICKTYallb-
HOI COOCTBEHHOCTH K OXpaHE HOBBIX TEXHOJIOTHYE-
CKHUX JOCTIDKEHUM SIBISIETCS OTKPHITHIM. B wact-
Hoct, M. Coapec u M. Kaypman (M. Soares,
M. Kauffman) oTrmeuaroT, 4To BHEIPEHHUE YETBEP-
TOW TPOMBILIIJICHHON PEBONIOLUH OpOCaeT BHI30B
COBPEMEHHOMY TMOHMMAHHUIO 3alIUTHl MHTEJUICKTY-
QIBHOM COOCTBEHHOCTH U YTO (hOKYC IpaBa UHTEI-
JICKTyaJIbHOW COOCTBEHHOCTH CMEIACTCS Ha OXpa-
HY TaKHX HEMaTEpPHAIIbHBIX «BEIEH», KaK METOI0-
JIOTHH, KOH(PHUTYpAIUU BUPTYaJIbHBIX CHUCTEM, COO-
CTBEHHOCTh Ha JaHHBIC, AJITOPUTMBI 00pPabOTKH,
y3HaBaeMOCTh OpeH 0B [42].

Bwmecre ¢ TeM ObL1O OB OIIMOOYHO CUMUTATH,
YTO BCE WM3MEHEHUS B IpaBe HHTEIICKTYyaJIbHOU
COOCTBEHHOCTH OOYCJIOBJICHBI TPOMBIIILICHHBIMU
peBomonusaMu. Tak, paBO Ha CPENICTBA WHIUBHU-
Jyaau3aliid MEHee JPYTUX WHCTUTYTOB 3TOH cde-
PBI TIpaBa MOABEPKEHO BIUSHUIO HOBBIX TEXHOJO-
ruii. B Toli e Mepe ObUIO OBbI SIBHBIM TpEyBeITUYe-
HUEM I0JIaraTh, YTO BCE TEXHOJIOTHUECKUE TPOPHI-
BBI BJICKYT 33 cO00 TpaHC(OPMAIIUIO aBTOPCKOTO
WU TaTeHTHOro mpaBa. OJHU TBOPUYECKUE U TEX-
HUYECKUE JOCTHIKCHUS BJICKYT TPaHC(HOPMAIIHIO
MPUBBIYHBIX MPABOBBEIX HHCTUTYTOB, a JIPYTHE —
Her. Harpumep, as1st 0XpaHbl MUKPOCXEM OBbLIT CO3-
JIlaH HOBBIN MPABOBOM MHCTUTYT, & KOMIIBIOTEPHBIE
MporpaMMbl OBUIO PEIICHO BIHCATh B KJIacCUYe-
CKHE JIeKaja aBTOPCKOTO IpaBa. TakuM o0paszom,
PeaIbHOCTh SIBJIAETCSL OOJiee CIIOKHOM, 4eM Mpo-
CTBIE CXEMBI, TIOJ] KOTOPhIE OYEHb YIAOOHO MOJOT-
HAaTb HYBOJIIOIUIO IPABOBBIX CUCTEM.

Matveev A. G., Sinelnikova V. N.

define the results of scientific and technological
progress that are granted protection under the in-
fluence of the Fourth Industrial Revolution and
other factors.

Comparing the evolution of the intellectual
property right with the development of the Western
civilization of the New Era (the term “West” is
understood it the meaning ascribed to it by S. Hun-
tington [26]), we can trace a certain influence that
industrial revolutions exert over that genesis. In-
dustrial revolution is defined by J. Goldstone as “a
process, such as an increase in the rate of technol-
ogical innovation and the onset of a pattern of
more and more areas of material life being affected
by new sources of power, new machines, and new
inventions and techniques” that, according to him,
took place in Britain between 1700 and 1850 [5,
p- 215]. The symbols of the First Industrial Revo-
lution are the invention of the steam engine and
railways. It was at the time of that revolution that
patent and copyright law was established in Great
Britain, France, and the USA. Although invention
and creative activities had existed long before the
17" century in various civilizations, their existence
alone did not become the factor that determined the
emergence of intellectual property right. As
J. Goldstone has aptly noted, the transformation
that changed the world during the First Industrial
Revolution happened due to a generalized belief in
the possibility, even the inevitability, of progress
and the conviction that such progress was in reach
of anyone who pursued a systematic program of
careful observation and experiment and drew on
the latest scientific knowledge [5, p. 232].

The Second Industrial Revolution, which hap-
pened at the turn of the 19™ and 20™ centuries, was
connected with the spread of electricity, introduc-
tion of the conveyor belt, and emergence of mass
production [27, p. 11]. At that time, photographs
and films were recognized as copyright objects. By
the middle of the 20™ century, the invention of
sound recording and radio led to the recognition of
related rights to performances, phonograms and
broadcasts. The Third Industrial Revolution began
in the 1960s. Its symbols are semiconductors, per-
sonal computers and the Internet. Intellectual prop-
erty law was expanded tsuch objects as inte-
grated circuit topographies, computer programs,
and databases.
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Today, the humankind is at the threshold of
the Fourth Industrial Revolution, which began in
the late 20th — early 21st centuries [27, p. 11].
K. Schwab states that all achievements of this in-
dustrial revolution have one characteristic feature:
they efficiently use the power of digital and infor-
mation technologies. The three megatrends of this
revolution are the physical, digital, and biological
factors [27, p. 17]. The elements of the physical
megatrend are unmanned vehicles, 3 D printing,
robot technology, new materials; the digital factor
includes the Internet, blockchain, artificial intelli-
gence; and the biological one — genome sequenc-
ing and synthetic biology [27, pp. 17-23].
All these manifestations of the Fourth Industrial
Revolution are immediately related to intellectual
property. However, the question of this relation-
ship and of the intellectual property right being
ready for the protection of the new technological
developments is still open. More particularly,
M. Soares and M. Kauffman argue that the im-
plementation of the Fourth Industrial Revolution
is a challenge to modern understanding of intel-
lectual property protection, and the focus of intel-
lectual property right is being shifted towards the
protection of such non-material “things” as me-
thodologies, configurations of virtual systems,
data ownership, processing algorithms, and brand
awareness [42].

At the same time, it would be wrong to regard
all changes in intellectual property law as condi-
tioned by industrial revolutions. For example, the
right to means of individualization, as compared to
other institutes, is less subjected to the influence of
new technologies. However, it would be an over-
statement to consider all technological break-
throughs a reason for the transformation of copy-
right or patent right. Some technological and crea-
tive achievements lead to the transformation of the
established legal institutes, whereas others do not.
For instance, for the protection of microcircuit
chips, a new legal institute was established, while
computer programs remained under the auspices of
classical copyright. Thus, the reality is much more
controversial than the schemes that could be con-
veniently superimposed on the evolution of legal
systems.
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Ilousitue
«00beKT HHTEJIEKTYATbHON cOOCTBEHHOCTH:
npoodseMa onpeaeTeHHOCTH

TepMuH «MHTENIEKTya bHAsE COOCTBEHHOCTHY
MOy4ry BceoOliee MpU3HaHNue U UCTIONB30BAHUE B
cBs3u c npuHatueM 14 uions 1967 r. KouBenuuu,
yupexaaroneil BceMupHy0 OpraHu3aiuio UHTEN-
neKkTyanbsHOM cobereennoctn (BOMC)'. Opranu-
3anmer-npeamectseHankoM BOUC 6buto Bropo,
M3BECTHOE IO CBOEMY COKpAILEHHOMY Ha3BaHHUIO
«BIRPI». Ha caiite BOUC yka3ano, uto BIRPI
Ob110 00pa3oBaHo B 1893 . B pe3ynsraTe 00bean-
HEHHsI CEKpPETapHaToB, YUPESKACHHBIX AJIS yIpaB-
JIeHUs l_[apI/DKCKOﬁ2 n bepHckon KOHBEHI[HSMH .
Tam sxe yrBepxkmaercs, uyTo abOpeBuatypa BIRPI
B IepeBojie ¢ (paHIy3ckoro o3Hadaer «OOwbemu-
HEHHOE MEXJIyHapoaHoe OI0po Mo OXpaHe MHTEN-
JIeKTYaIbHOM cobcTBeHHOCTH» . ONHAKO B JEHCT-
BUTENBHOCTU CIIOBO «HHTEIJICKTYaJIbHOWY MOSBU-
gocs B Ha3BaHuu «BIRPI» 3HauuTenpHO mMO3XKeE.
k. Xwto3 (J. Hughes) numer, 9to 3ta abOpeBua-
Typa sBisercs cokpameHueM ot «BIRPILA»
(Bureaux internationaux reunis pour la protection
de la propriete industrielle, litteraire et artistique —
O0benuHeHHOEe MEKAYHApOIHOE OI0pPO O OXpaHe
MPOMBIIIICHHON, JUTEPATYpHOH M XyJOXKECTBEH-
Hoii coOctBenHoctn). IIpodeccop Xbro3 yOemu-
TENBHO JIOKa3bIBaeT, uTo J0 pyoeka 1950—1960-x
rojoB mocuennsisi Oykea «I» B Ha3Banun «BIRPI»
o3navana «industrielle», a He «intellectuelle» u uto
3ameHa cioBa «industrielley Ha «intellectuelle»
MpOM30MIIa MOCTENEeHHO W TIOYTH HE3aMETHO
¢ 1958 mo 1963 r. [35].

CkazaHHOe He o3HauaeT, yTo B XIX u Havae
XX B. TEpMUH «UHTEJIEKTyalbHasi COOCTBEH-
HOCTBb» HE HCIONB30BAICA B IOPUANYECCKUX TeEK-
crax. B poMaHO-f3BIYHBIX TPABOBBIX CHCTEMAaX,
OCOOCHHO B HCIIAHOTOBOPSIIMX TOCYJapCTBax,
THM TEPMUHOM NPEUMYIIECTBEHHO 0003HaYaI0Ch

! Konpenrus, yapexgaomas BceMUpHYIO OpraHH3aLIO HH-
TEJUIEKTYaIbHOM coOCTBeHHOCTH, oT 14 mionms 1967 .
URL: https://wipolex.wipo.int/ru/treaties/textdetails/12830
(mara obpamenus: 01.02.2019).

IMapmxckask KOHBEHIHsSI [0 OXpaHE MPOMBILNLUICHHOH co0CT-
BerHoct oT 20 maprta 1883 r. URL: https://www.wipo.int/
publications/ru/details.jsp?id=311 (mata oOpamieHus:
01.02.2019).

? BepHCKasi KOHBEHIMS [0 OXPAHE JTUTEPATYPHBIX M XYLOXKe-
CTBEHHBIX  mpom3BemeHmit  or 9 cenr. 1886r. URL:
https://www.wipo.int/treaties/ru/text.jsp?file_id=283698 (nara
obpamenus: 01.02.2019).

* WIPO — A Brief History. URL: https://www.wipo.int/about-
wipo/en/history.html (mata obpamenms: 01.02.2019).
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aBTopckoe mpaBo. Tak, B crarbe 2 KouBeHIMu
00 oXpaHe TAaTeHTOB Ha H300pETEHHs, MPOMBIII-
JICHHBIX PUCYHKOB M 00pa3l0B, TOBAPHBIX 3HAKOB
U TOPTOBBIX MapoK W JHUTEPATYPHOH M XyJOXKeECT-
BEHHOH COOCTBEHHOCTH, 3aKJIIOUEHHON 23 aBrycra
1906 r. B Puo-ne-’Kanelipo, ObLJIO YCTaHOBJICHO,
4yro 00pasyercsi Col03 aMepUKaHCKUX TOCYIapCTB,
OCYILECTBIISIIOIIMIN CBOIO AESITEIHHOCTh MOCPEACT-
BOM JBYX MexXayHapoaHbIX OI0p0, KOTOpBIE OyayT
(yHKUMOHUpPOBaTh TOJ HazBaHHEeM «blOpo Mex-
JTYHapOJAHOTO aMEPUKaHCKOrO CO03a JJIS 3aIlUThI
WHTEJICKTYaJIbHOW M TPOMBILICHHOW COOCTBEH-
Hoctu» [22, c. 135]. Tpaauuust OTOXIECTBISATH
MHTEIJICKTYaJIbHYI0 COOCTBEHHOCTH C aBTOPCKHM
MIPaBOM MPOJOIKIIIACH C MPUHATHEM B MOHTEBU-
neo JloroBopa «O0 MHTENIEKTYallbHOH COOCTBEH-
HocTu» OT 4 aBrycra 1939 r. [16, c. 524]. o cux
nop 3akoH lcmaHuu, perynupyronmii aBTOPCKO-
NPaBOBBIC OTHOIIECHUS, Ha3bIBaeTCs «3aKOHOM 00
MHTEIUIEKTYaIbHO COOCTBEHHOCTHY .

B Benukooputannu u CIHA XIX B. cioBoco-
YeTaHHE «HUHTEJUIEKTyallbHasi COOCTBEHHOCTH)
yIoTpeOIsaocs B pa3inyHbIX 3HAYCHUSIX: H B CO-
BPEMEHHOM YHUBEPCAJIBHOM CMBICIIE, U B CMBICIIE
aBTOPCKOTO TPaBa, U B CMBICIE€ MPOMBIIUIEHHON
coOcTBeHHOCTH [35]. B 1emoM MOXXHO CKasath,
yro Ha pyoexe XIX-XX BB. 3TOT TepMUH He
MOJIb30BAJICA Y IOPHUCTOB IIMPOKOM MOMyJsApHO-
CTBIO M3-32 TOTO, YTO UMENl KOHTEKCTyalbHbIE OT-
CBUIKH K 0OecCpouyHOMY TpaBy BEIIHOW COOCTBEH-
HOCTH. B yka3anHOe BpeMs TOCIOACTBYIOIIAs TOY-
Ka 3pEeHHUs Ha aBTOPCKHE U NMATEHTHBIE IpaBa yxkKe
3aKiroyajgach B TOM, YTO OHM IO CBOEH MpHpoJe
OTJIMYAIOTCS OT MpaBa coOCTBeHHOCTH. Bemymime
HUBHIKCTHI pyoexa XIX—XX BB. mpennpuHUMaH
MONBITKA HAWTH KPHUTEPUH, OOBEIUHSIOLINE aB-
TOpPCKHE TIpaBa, MaTEHTHHIE MpaBa U MpaBa Ha TO-
Bapublii 3Hak. [. @. IllepmeneBnu paspaboran
TEOPHIO HCKIIOUMTENbHBIX mpaB [28, c. 451].
B I'epmannu . Konep mpemioku TepMUH «IIpa-
BO Ha HemarepuanbHbie Omara» (Immateriell-
giiterrecht). IIpu 5ToM OH BKJIIOYaN B HEro aBTOp-
CKO€ U TAaTEHTHOE MpaBo, T.€. TOJBKO IpaBa Ha
TBOpYECKHE pe3ynbTaThl. [IpaBO Ha TOBapHBIM
3HaK, 10 MHEHHIO TEPMAHCKOT0 yYEHOro, JOHKHO
BKJIOYAaThCs B MpaBa auuHocTH [1, c. 157]. B kon-

> KOHCOMHMPOBAHHEIN TeKCT 3aKoHa VcmaHmy 06 MHTEIeK-
TyaJbHOH COOCTBEHHOCTH, YTBepxkaeHHoro KopomeBckum
3aKOHOAATENBHEIM yKazoM oT 12 ampems 1996 r. URL:
http://www.wipo.int/wipolex/en/details.jsp?id=17102  (mara
obpamenus: 01.02.2019).

Intellectual Property Objects Acquiring Protection in the 21st Century

The Concept of
‘Intellectual Property Object’:
the Problem of Certainty

Universal acknowledgement and common use
of the term “intellectual property” was connected
with adoption on 14 July, 1967 of the Convention
that founded the World Intellectual Property Or-
ganization (WIPO)'. The organization preceding
WIPO was Bureau, more commonly known as
BIRPI. On the WIPO home site, it is stated that
BIRPI was set up in 1893 as a result of merging
two secretariats that had been founded to manage
the Paris Convention® and Berne Convention®. It is
also stated there that the abbreviation BIRPI can be
translated from French as “United International
Bureau for the Protection of Intellectual Proper-
ty”*
lectual” appeared in the name “BIRPI”. As

. In fact, it was much later that the word “intel-

J. Hughes points out, the abbreviation is a short-
ened version of “BIRPILA” (Bureaux internatio-
naux reunis pour la protection de la propriete indu-
strielle, litteraire et artistique — United Internation-
al Bureau for the Protection of Industrial, Literary
and Artistic Property). Professor Hughes argues
further quite unequivocally that before the turn of
1950-1960s, the last “I” in the name of “BIRPI”
stood not for “intellectuelle” but for “industrielle”,
and its change for “intellectuelle” took place grad-
ually and almost invisibly from 1958 till 1963 [35].

The above-mentioned facts do not mean that
in the 19th and early 20th centuries the term “intel-
lectual property” was not used in legal texts. In
Roman law-based civil systems, especially in
Spanish-speaking countries, it presumably denoted

copyright. For instance, it is stated in Article 2 of

!Convention Establishing the World Intellectual Property Or-
ganization of July 14, 1967.  Available at:
https://wipolex.wipo.int/ru/treaties/textdetails/12830 (ac-
cessed 01.02.2019).

“Paris Convention for the Protection of Industrial Property of
March 20, 1883. Available at: https://www.wipo.int/publi-
cations/ru/details.jsp?id=311 (accessed 01.02.2019).

*Berne Convention for the Protection of Literary and Artistic
Works of September 9, 1886. Available at: http:/www.wipo.
int/treaties/en/text.jsp?file 1id=283698 (accessed 01.02.2019).
* WIPO — A Brief History. Available at: https://www.wipo.
int/about-wipo/en/history.html (accessed 01.02.2019).

285

the Convention for the protection of utility patents,
industrial designs and prototypes, trademarks and
product marks, and literary and artistic property,
concluded on 23 August, 1906, in Rio de Janeiro,
that the Union of American Republics was estab-
lished to conduct its activities with the help of two
International Bureaus that would function under
the name “Bureau of International American Union
for the Protection of Intellectual and Industrial
Property” [22, p. 135]. The tradition to liken intel-
lectual property and copyright got a new impetus
with the adoption in Montevideo of the Treaty on
Intellectual Property on 4 August, 1939 [16,
p. 524]. The Spanish law regulating copyright rela-
tions is still known as the “Law on Intellectual
Property”™”.

Inthel9 ™ century, the term “intellectual
property” covered a variety of senses in Great Brit-
ain and the USA: it was used in its modern univer-
sal meaning, in the meaning of copyright, and in
that of industrial property [35]. In general, it can be
said that at the turn of the 19™-20" centuries the
term was not quite popular with the lawyers, as it
had contextual references to perpetual right of pro-
prietary property. At the above-stated time, the
principal point of view on copyright and patent
rights was that they were inherently different from
property right. The leading civil law specialists of
the late 19" — early 20" centuries made attempts to
find something that could unite copyright right,
patent right, and trademark right. G. F. Shershene-
vich developed the exclusive right theory [28,
p- 451]. In Germany J. Kohler offered the term
“the right to non-material benefits” (Immate-
riellgiiterrecht). By introducing it, he intended to
denote copyright and patent right, i.e.,
only the rights to outputs of creative activity. Ac-
cording to the German specialist, trademark right
had to be included in individual rights [1, p. 157].

> Consolidated Text of the Law on Intellectual Property of the
Spain, Regularizing, Clarifying and Harmonizing the Applica-
ble Statutory Provisions (approved by Royal Legislative De-
cree No. 1/1996 of April 12, 1996). Available at:
http://www.wipo.int/wipolex/en/details.jsp?id=17102(accesse
d 01.02.2019).
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e XIX B. ans obo3HaueHus: cepbl, KOTOPYIO MEI
CETOAHS Ha3blBaeM «MHTEJIEKTyaJbHas COOCTBEH-
HOCTB», TpeIarajuch U 0ojee IK30THIECKUE BbI-
pakeHHs: MeHTalbHasg coOcTBeHHOCTh (Mental
Property), Mmosrosas cobctBennocts (Brain Proper-
ty) [35]. Ha 3ToM (oHE TepMHUH «HHTEIICKTyalb-
Hasi COOCTBEHHOCTH», CTaBIIMH BCEMHPHO MpH-
3HAHHBIM, ABJISETCS BIIOJIHE yAA4YHBIM, TaK Kak OH
OTPaXKAET CYTh €CIIM HE BCEX, TO, IO KpailHEH Me-
pe, TAaKUX BaXHEHIINX OXPaHAEMBIX 00BEKTOB, KaK
MPOU3BENICHUE U H300pETECHHE.

B HacTosmee Bpems copMyarpoBaTh 4YeTKOE
KOHIIENTYyaJIbHOE OIpe/IeTIeHNE HHTEIIEKTyalIbHON
COOCTBEHHOCTH BpS/ JI BO3MOXKHO, TaK Kak Iia-
JUTpa OXPaHAEMBIX B paMKax 3TOH MOAOTpaciu
mpaBa 0OBEKTOB OYKBaJbHO C KaXKIBIM JECATHIIC-
THEM CTaHOBHUTCS Bce Ooyiee pasHooOpasHoi. Hu
MIPU3HAK TBOPYECTBA, HU MPU3HAK HCKIIIOUUTENb-
HBIX TpaB HE MO3BOJSAIOT OJHO3HAYHO U YETKO OT-
TPAaHUYUTHh MHTEIUIEKTYaNbHYI0O COOCTBEHHOCTH OT
HUHBIX 00BEKTOB. XOTs1, 0€3yCI0BHO, KOHCTPYKIIHS
WCKIIIOUUTENBHBIX IIpaB SBJSETCS OCHOBOIMONA-
ralolUM TPU3HAKOM MpaBa MHTENIEKTyaJbHOU
cobctBeHHOCTH. YTO KacaeTcst HeMaTepuaIbHOro
xapakTepa OOBEKTOB HWHTEIEKTYaJIbHOH COOCT-
BEHHOCTH, TO 3TOT NpPU3HAK SBISAETCA CIUILKOM
LIMPOKUM, TaK KaK OH BKIIIOYAeT U WHBbIE 00BEKTHI
rpaXXIaHCKUX TIpaB, HApUMEp UMs MU U300pa-
xenne rpaxnanuna. I1. Ipaxoc (P. Drahos) mpa-
BWJIBHO OTMEUYAET, YTO MOMBITKA ONPEAETUTh CYIIl-
HOCTh MHTEIUICKTYaJIbHOH COOCTBEHHOCTH 3aTpy/I-
HEHa W 4TO OONBIIMHCTBO MpeiaraeMbIX Omperne-
JICHUH MPOCTO MEPEUMCIAIOT MPUMEPHl MpaB HH-
TEJUIEKTYyalbHOH COOCTBEHHOCTH WM OOBEKTOB
atux npas [33]. TpynHoctu ¢ 0OHapyKEHUEM KOH-
CTUTYTUBHBIX NMPHU3HAKOB WHTEUIEKTYaJIbHON COO-
CTBEHHOCTH BO MHOTOM OOBSCHSIOTCS TEM, YTO
HWHCTUTYTBHl 3TOH cdepbl MpaBa 3a4acTyl0 UMEIOT
pasHyl0 HCTOPHIO U pasHble  (uIocodcko-
npasoBble Tpaguuuu. k. Xbl03 BEPHO XapakrTe-
pU3yeT TEpMHH «HMHTEIUIEKTyallbHas COOCTBEH-
HOCTbY» KaK 30HTHYHBIN [35]

[IpencraBnenHple B MEXIYHapOIHOM M Ha-
LIMOHAJIFHOM IIpaBe ONpEAeNIeHNs] HHTEIEKTyallb-
HOW COOCTBEHHOCTH CKOHCTPYHPOBaHBI KaK pa3 1mo
30HTHYHOMY mnpuHuuny. B KonBeHuuu, yupex-
nmatomeit BOUC, naercs mupokas W OTKpBITas
(hopMynUpOBKa, B KOTOPOW MOJ WHTEIUIEKTYyalb-
HOW COOCTBEHHOCTBHIO TTOHUMAIOTCSl MpaBa, OTHO-
CAIIMecs K JIMTEPaTypPHBIM, XyIOKECTBEHHBIM H
Hay4HBbIM IPOU3BEACHUSAM, HUCIIOTHUTEILCKON J1esi-
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TENbHOCTU APTUCTOB, 3BYKO3aIlMCH, Pajguo- U Te-
JICBU3MOHHBIM TiepeayaM, H300pETEHUsIM BO BCEX
00JIaCTSIX YENOBEYECKOM NEesTEeNbHOCTH, HAyYHBIM
OTKPBITUSIM, MPOMBIIUICHHBIM 00pa3iiam, TOBap-
HBIM 3HaKaM, 3HaKaM OOCITyXHBaHUs, PUPMEHHBIM
HaNMEHOBaHUSIM M KOMMEPUYECKHM 0003HAUYCHHSIM,
3aIUTe MPOTHB HEJOOPOCOBECTHON KOHKYPEHIINH,
a TaKKe BCE JPYyrue Mpasa, OTHOCAIIUECS K UHTEI-
JIEKTYyaJIbHON AESTEIBHOCTU B IIPOU3BOJICTBEHHOM,
HAY4YHOW, JIUTEPATypHOH W XyIOKECTBEHHOH 00-
nacTsax. bosee ompeneneHHoe Ha IEPBBIM B3I
nousatue gaerca B Cornamennu TPUIIC, roe uH-
TEJUIEKTyallbHasi COOCTBEHHOCTh pacCKpbIBaETCA
Yyepe3 BcEe KaTeropul HMHTEIUIEKTYaJbHOM coOCT-
BEHHOCTH, KOTOpBIE SBJISIOTCSA IIPEAMETOM pase-
nos 1—7 wactu 11 Cornamenus'. K 5Tum kateropu-
sIM OTHOCSITCSI: aBTOPCKOE IPABO U CMEXHBIE IIpa-
Ba; TOBAapHBIE 3HAKH; reorpaduueckue yKazaHUs;
MIPOMBIIIUICHHBIC 00pa3Ilbl; MATCHTHI, TOIOJOTHU
MHTETPAIBHBIX CXEM; OXpaHa 3aKpbITOH WHQOpMa-
mun. OgHako psia oObexToB oxpanstorcs Corna-
menneMm TPUIIC kocsenno. Hampumep, B crta-
The 27 CornameHuss YCTaHOBJIEHO, YTO YJIEHBI
BTO npenycmaTprBaroT 0XpaHy COPTOB pacTEHUI
mubo mareHTaMu, MO0 3(PQPEKTUBHONW EIUHOM
CUCTEMOH B PaMKax CIIELUAJIbHOIO 3aKOHOJATEIb-
cTBa, THOO JTI0OBIM UX codeTaHueM. Jlagee MOXKHO
OTMETHUTh, 4TO B craThe 2 CoryameHus mnpeny-
cMoTpeHa obOsi3aHHOCTh wieHoB BTO cobmonath
crateu 1-12 u 19 KonBeHIuu mo oxpane mpo-
MBINUICHHOW coOcTBeHHOCTH. B Tlapmxkckoii koH-
BEHIIMHM K TPOMBIIUICHHOW COOCTBEHHOCTH OTHE-
ceHsl Takue orcyrcTByroue B CornameHuu
TPUIIC 00bekThl, Kak (pupMeHHbIE HANMEH OBAHHS
U TpecedeHre HemoOpOCOBECTHOW KOHKYPEHIUH.
CrnenoBaTensHO, YieHbl BeceMupHOM TOproBoit op-
TraHW3alud  O0sI3aHBl TPENOCTaBISTh OXpaHy H
atuM obOwektam. B. WM. Epemenko 000CHOBaHHO
MUIIET, YTO (PUPMECHHBIC HAUMCHOBAHUSI HE ObLIH
BximroueHsl B Cornamenue TPUIIC n3-3a mo3uimn
CIIIA, B KOTOPBIX 3TOT OOBEKT HE pacCMaTpUBACT-
Cs KaK UHTEIUIEKTyajbHas COOCTBEHHOCTh [7].
B nenom, yOeauTenbHOH NpPEACTaBIAETCS TOYKa
3peHus, corjacHo koropoil B CornameHun
TPUIIC B xauecTBe MHTEIUIEKTYaIbHOM COOCTBEH-
HOCTH PaccMaTpUBAIOTCS JIHMIIb T€ OOBEKTHI, IO

! Cormamenue mo TOProBEIM aCIEKTAM IIPaB MHTEIICKTY-
anpHOW coOcTBeHHOCTH OT 15 amp. 1994 1. URL:
https://www.wipo.int/publications/ru/details.jsp?id=311 (mara
obpamenus: 01.02.2019).

Matveev A. G., Sinelnikova V. N.

At the end of the 19 ™ century some more exotic
terms were coined to refer to the sphere known
today as “intellectual property”, such as Mental
Property or Brain Property [35]. The term “intel-
lectual property”, which has become universally
renowned, is quite a convenient one as compared
to its rivals, as it conveys the main idea of at least
the most important, if not all, protected objects,
such as a work of art or an invention.

Today the introduction of a clear conceptual
definition of intellectual property is hardly possi-
ble, as every new decade makes the range of ob-
jects protected in the framework of intellectual
property right more miscellaneous. Neither the
criterion of creative activity nor the one of exclu-
sive right allows clear and unambiguous differen-
tiation between intellectual property and other
objects. However, the exclusive right concept is
the fundamental feature of intellectual property
right. As far as the non-material character of in-
tellectual property objects is concerned, this crite-
rion is too vague, as it also bears reference to oth-
er civil right objects, such as the name or image
of an individual. P. Drahos makes a good point
admitting that an attempt to define the nature of
intellectual property is complicated, and the ma-
jority of the existing definitions only enumerate
examples or objects of intdlectual property right
[33]. The complicated character of identifying
constitutive signs of intellectual property mainly
stems from the fact that the institutes of this legal
area often have different history and originate
from different philosophical and legal traditions.
Thus, we should agree with J. Hughes that “intel-
lectual property” is an umbrella term [35].

The definitions of intellectual property
represented in the international and national legal
systems are designed in accordance with the um-
brella principle. The Convention that founded
WIPO provides a broad and open interpretation,
under which intellectual property is understood as
rights referring to literary, artistic and scientific

works, performing activities of actors, broadcast-
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ing activities of recording studios, radio and tele-
vision programs, inventions in all spheres of hu-
man activities, scientific discoveries, industrial
designs, trademarks, service marks, company
names, trade designations, protection against un-
fair competition, and all other rights referring to
the intellectual activities in the industrial, scientif-
ic, literary and artistic spheres. A somewhat more
definite wording is given in TRIPS Agreement,
where intellectual property is interpreted with the
help of all intellectual property categories that are
concerned in sections 1-7 of Part II of the
Agreement'. These categories include: copyright
and related rights, trademarks, geographic indica-
tions, industrial designs, patents, topologies of
integrated circuits, and protection of undisclosed
information. However, a number of objects are
protected by TRIPS Agreement indirectly. For
example, article 27 of the Agreement states that
the WTO member states provide the protection
of plant species either through patents, or
through a single efficient system in the frame-
work of specific legislation, or through any
combination of both. Furthermore, it can be
mentioned that article 2 of the Agreement stipu-
lates that WTO member states shall observe ar-
ticles 1-12 and 19 of the Convention for Indus-
trial Property Protection. The Paris Convention
includes in the notion of industrial property such
objects as company names and restraint of unfair
competition that was not mentioned in TRIPS
Agreement. Therefore, the World Trade Organi-
zation member states shall provide for the pro-
tection of these objects as well. V. 1. Ieremenko
has grounds to say that company names were not
included in TRIPS Agreement because of the US
position, as there this object is not considered to
be intellectual property [7]. In general,
there is convincing evidence to support a view-

point that in TRIPS Agreement only the objects

! Agreement on Trade-Related Aspects of Intellectual Proper-
ty Rights (The TRIPS Agreement) of April 15, 1994. Availa-
ble at:  https://www.wto.org/english/docs_e/legal e/27-
trips 01 e.htm (accessed 01.02.2019).



Ob0vekmbl UHMeAIeKmYyaibHolt cobcmeennocmu, noaydarnwue oxpany 8 XXI sexe

KOTOpPBIM YYaCTHUKH ME€PEroBOPOB, IPHUHUMAs
3TOT aKT, CMOIJIU JoroBopuThes [40, pp. 45-46].

Wrak, Mexxa1yHapoqHO-IPABOBOE PEryINpOBa-
HU€ HE YCTaHABJIMBAET YETKUX PaMOK, OIpaHHUYM-
BaOUMX cQepy HHTEIEKTYaJlbHOH COOCTBEHHO-
cru. HecoMHeHHO, 3TOT pakTop 61aronpusTcTByer
pacipeHnio Kpyra ee oObeKTOB. 3a IOIyBEKO-
By1o ucroputo Kousenunu, yupexnatomieit BOUC,
MOYXHO MPUBECTH TONBKO OJUH MPUMEp, KOraa 00b-
eKT HWHTEJIEKTyalbHOH COOCTBEHHOCTH, 3aduK-
CHpPOBAaHHBI B MEXKJIyHAapOAHOM JOTOBOpE, Iepe-
craj Obl OXpaHSTHCS B HAIMOHAIBHBIX MPABOIO-
psakax. Peub maer o Hay4HBIX OTKpBHITHAX. B ka-
YEeCTBE MCKIIIOUYEHUSI MOKHO Ha3Bath [ paxraHckuit
KOZIEKC YKpauHBl, IJle Hay4YHbI€ OTKPBITHS peria-
MEHTHPYIOTCI KaK CaMOCTOSITENBbHBIA OOBEKT HH-
TEJUIEKTYaIbHOH COGCTBEHHOCTH  (CT. 547-548)'.
E. A. Canuiikas monaraer, 4yTo MO CBOEH HpPUPOIE
Hay4HBIC OTKDBITHS SIBJISIFOTCSI pe3y/bTaTaMd HH-
TEeIIEKTYaJIbHOM JesTenbHOoCcTH. OHAKO UM CIey-
eT MpeJOCTaBUTh OXpaHy 3a MpenelaMi HHCTUTYTa
WHTEIJICKTYyalbHBIX IpaB, TaK KaK UX HEOThemJe-
MOM COCTaBJLIIOIEH SBISETCd HCKIIOYUTENBHOE
MpaBo. Y CTaHOBJIEHHE NCKIIOYUTEIHHOIO IIPaBa Ha
Hay4YHOE OTKpHITHE, 10 0OOCHOBAHHOMY MHEHHIO
aBTOpa, HeBO3MOxkHO [20]. B TO ke Bpems xoTe-
J0ch OBl 3aMETHTh, YTO HAyYHOE OTKPHITHE KOp-
PEKTHO BKIIOYAaTh B cdepy HHTEUIEKTyalbHON
COOCTBEHHOCTH IIPH TOM YCJIOBHH, €CJIH HE abco-
JIOTH3UPOBATh WJACI0 TOr'0, YTO HA BcE OOBEKTHI
WHTEIJIEKTYaNbHOW COOCTBEHHOCTH JIOJKHBI yCTa-
HaBIIMBAaThCS HCKITIOYUTENbHBIE TTPaBa.

B Poccutickoii ®enepanuu Onarogaps 3aKpbi-
TOMY TIEPEYHIO OXPAHAEMBIX 3aKOHOM PE3YyJIBTaTOB
HMHTEIVIEKTYaJIbHON JEeITEeIbHOCTH U CPEACTB MH-
musunyanuzamun (cr. 1225 'K P®) obecneunsa-
ercsi OoJbIIasi CTENeHb ONPEAETeHHOCTH TOrO, YTO
SIBIISICTCS. MHTEIUIEKTYaJbHOH COOCTBEHHOCTBIO.
OpnHako OINpeneneHHOCTh HE IMOJpa3yMeBaeT Cco-
0oif Hem3MeHHOCTH. U 371ech MBI TTOIXOANUM K BO-
pocy O IOPUAMKO-TEXHUYECKUX CIIOco0ax paciiu-
PEHUS WU CyXEHUSI Kpyra 00beKTOB MHTEIJICKTY-
anpHOW cobcTBeHHOCTH. ONpeneneHHbId THIl dak-
TUYECKHX O0BEKTOB, MOJYYAIOMIUH OXpaHy B paM-
Kax TpaBa HMHTEIUIEKTYyaJbHOH COOCTBEHHOCTH,
MOYKET UMETh TPU BapHaHTa COOTHOILIEHUS C IOpH-
JMYECKOH KOHCTpYKLHMEH 3Toro o0bekTa Kak WH-
TEJUIEKTYyaJIbHOM COOCTBEHHOCTH.

! Tpaxmanckuit xomexe Vipammst or 16 sms. 2003 r. URL:
https://meget.kiev.ua/kodeks/grazdanskiy-kodeks/ (mata 006-
pamenwst: 01.02.2019).
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1. OnpeneneHHbId THI (DAKTUYECKUX OOBEK-
TOB 3aIOJTHSACT BCIO KOHCTPYKIIUIO 00BEKTa WHTEI-
JICKTYaJIbHON COOCTBEHHOCTH — TpsiMasi OXpaHa B
KauyecTBE OOBEKTOB MHTEIUICKTYaJIbHOW COOCTBEH-
HOCTHU TIEPBOTO YPOBHSI.

2. OnpeneneHHblid TUIT (PaKTHYECKUX 00heK-
TOB 3aKOHOJIATENILHO KBATU(UIIUPYETCS KaK pas-
HOBHJIHOCTh O0BEKTa WHTEIUICKTYaJLHOW COOCT-
BEHHOCTH TIEPBOrO YPOBHS — MpsiMasi OXpaHa B Ka-
yecTBe CyOOOBEKTOB HWHTEIEKTYaJbHOH COOCT-
BEHHOCTH TIEPBOTO YPOBHSI.

3. OnpeneneHHbIA THI (DAKTUYECKUX OOBEK-
TOB 3aKOHOJIATEJILHO HE KBATU(DUIIMPYETCSI HU KaK
00BEKT TIEPBOTO YPOBHS, HU KaK €ro CyOOOBEKT,
OJIHAKO OXpAaHSETCs Yepe3 PaclpOoCTPaHUTEIHHOE
TOJIKOBAHUE HOPM O POJICTBEHHBIX €My 00BEKTaX —
KOCBEHHAsI OXpaHa.

Ipsmasn oxpana 6 xauwecmee 00bEKMO8 UH-
MeLNeKMyanbHol COOCMBEHHOCTNY NEP8O2O VPO 8-
H. K 0oO0beKTaM MHTEIEKTyallbHOW COOCTBEHHO-
CTH TICPBOTO YPOBHSI OTHOCSTCS KaK OOBEKTHI, 3a-
(ukcupoBaHHbIe B cTraThe 2 KoHBeHIMH, yupek-
narorierd BOMC, Tak 1 00bEKThI, KPOME KOMITBIO-
TEPHBIX TporpaMMm Hu 0a3 JaHHBIX, YKa3aHHEIC B
cratbe 1225 I'K P®. OueBugHO, YTO B JaHHOM
cllydae paclIMpeHHe Kpyra OXpaHsIeMbIX 00hEKTOB
BO3MOKHO TOJBKO Uepe3 U3MEHEHUs cTaTbu 1225
I'K P® u Bximouenus B Konekc HOBBIX COOTBETCT-
Byromux nonoxxenuid. Hanpumep, B 2019 r. npen-
MOJIaraeTCs PACHIMPUTH TEPEUCHb OOBEKTOB HWH-
TEIJICKTyalIbHOW COOCTBEHHOCTH 3a CUET BKIIFOYE-
HUS B HEro reorpaduyeckux ykazanuii. Kak orme-
garoT O. A. Py3axosa u E. C. I'punsb, B Hacrosiee
BpeMsl CIIOXKHIIUCh BCE HEOOXOUMBIC TIPEIOCHLI-
KA JUIA BBEJCHHS OXPaHBI Teorpaduueckoro yka-
3aHHUS KaK CaMOCTOSITCIBHOTO OOBEKTa WHTEIUICK-
TyanpHOU coOctBeHHOCTH [19, ¢. 685-686]. Cie-
JyeT HallOMHUTH Takke, 94To B 2006 T. MpoeKT vac-
™ 4 'K PO, npuHATHIA B IepBOM YTEHUH, COJEP-
JKaJ TOJIOKEHUS O IOMCHHOM MMEHHU KaK O CaMo-
CTOSITEIBHOM OOBEKTE WHTEIUICKTYadbHOH COOCT-
BeHHOCTH”. OJHAKO B PE3yIbTATe OBLIO PEIICHO
OTKa3aThCsl OT TAKOH OXpPaHbI IOMCHHBIX HMEH.

Ipsmasn oxpana 6 xavecmse cyOo6veKmMog
unmennekmyanvrou coocmeennocmu. K cy0o0b-
eKkTaM 00BEKTOB MHTEIJICKTYaIbHON COOCTBEHHO-
CTH TIEPBOTO YPOBHS OTHOCSTCS, B YaCTHOCTH:
1) BUbI OXpaHSIEMBIX aBTOPCKUM MPABOM ITPOU3-

2 Mpoexr Ne 323423-4, npumsTeiii Tocymapersennoii Jymoit
Poccuiickoit @enepanyu B IEPBOM YTCHHU.

Intellectual Property Objects Acquiring Protection in the 21st Century

that have not caused any controversy between the
negotiators adopting the Act are considered to be
intellectual property [40, pp. 45—46].

Thus, international legal regulation does not
provide clearly-defined guidelines to restrict the
sphere of intellectual property. There is no doubt
that this factor contributes to extending the list of
its objects. During fifty years of its existence, the
Convention establishing WIPO faced only one
situation when an intellectual property object spe-
cified in the international treaty ceased to be pro-
tected by the national legal systems. That was the
case of scientific discoveries. As an exception, the
Civil Code of Ukraine can be mentioned, which
defines scientific discoveries as a separate object
of intellectual property (articles 547-548)'. Ac-
cording to I. A. Salitskaia, scientific discoveries
are inherently the results of intellectual activity.
However, they should be granted protection
beyond the institute of intellectual rights, as their
integral part is constituted by exclusive right. The
author holds forth that it is not possible to estab-
lish exclusive right to a scientific discovery [20].
At the same time it should be pointed out that it is
correct to include scientific discoveries in the
sphere of intellectual property provided that the
idea of establishing exclusive right to all intellec-
tual property objects is dismissed.

In the Russian Federation, due to the exhaus-
tive list of the results of intellectual activity and
means of individualization protected by law (ar-
ticle 1225 of Civil Code of the Russian Federa-
tion), a larger degree of certainty pertaining intel-
lectual property is provided. However, certainty
does not necessarily mean invariable character.
And here we approach the question of legislative
techniques employed in order to widen or narrow
the range of intellectual property objects. A cer-
tain type of actual objects that receives protection
under intellectual property law can have three
variants of correlation with the statutory concept
of this object as intellectual property.

' Civil Code of Ukraine of January 16, 2003. Available at:
https://meget.kiev.ua/kodeks/grazdanskiy-kodeks/ (ac-
cessed 01.02.2019).
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1. A certain type of actual objects that com-
pletely fits in the concept of intellectual property
object is entitled to direct protection as intellec-
tual property objects of the first level.

2. A certain type of actual objects that is
classified by law as variation of intellectual prop-
erty object of the first level is entitled to direct
protection as intellectual property subobjects of
the first level.

3. A certain type of actual objects that is not
classified by law either as intellectual property
object of the first level or as its subobject, but is
protected through extensive interpretation of
norms regarding objects related to it, is entitled to
indirect protection.

Direct protection as intellectual property ob-
Jjects of the first level. Intellectual property objects
of the first level include both objects specified in
article 2 of the WIPO Convention and objects,
with the exception of computer programs and da-
tabases, stated in article 1225 of Civil Code of the
Russian Federation. It is obvious that in this case
expanding the range of protected objects is only
possible through changes in article 1225 of Civil
Code of the Russian Federation and inclusion of
new respective provisions in the Code. For exam-
ple, in 2019, it is planned to expand the range of
intellectual property objects by way of including
geographical indications in it. As is stated by
O. A. Ruzakova and I. S. Grin, at present all the
necessary preconditions have formed for the in-
troduction of protection for geographical indica-
tions as a separate intellectual property object [19,
pp. 685-686]. It should also be remembered that
the draft of Part Four of the Civil Code of the
Russian Federation, passed in 2006 in its first
reading, contained provisions regarding the do-
main name as a separate intellectual property ob-
ject’. However, eventually it was decided to ab-
andon this approach to domain names.

Direct protection as intellectual property
subobjects. More particularly, intellectual proper-
ty subobjects of the first level include: 1) types of
works protected by copyright (paragraph 1, article
1259 of the Civil Code of the Russian Federation),

% Draft Law No. 323423-4 adopted by the State Duma of the
Russian Federation in the first reading. Access from the legal
reference system “ConsultantPlus”.



Mameeee A. I'., Cunenvnuxkoea B. H.

Benenuit (. 1 ct. 1259 I'K P®), nanpumep nute-
paTypHble NMPOU3BEIEHUS, MY3BIKAJIbHBIE MPOH3-
BEJICHUS U T. [I.; 2) UCIIOJHEHHs apTUCTOB-UCIION-
HUTENNEeW U AUPUKEPOB, TOCTAHOBKU PEKHCCEPOB-
MOCTAHOBIIMKOB CHEKTaKied Kak CcyOOOBbeKTHI
ucnonaenuit (m. 1 cr. 1304 I'K P®); 3) mpoaykr,
BKJIIOYAIOMMH B ce0sl YCTPOWCTBO, BEILECTBO,
mTaMM MHKPOOPTaHHU3MOB, KYIBTYPY KIIETOK
pacTeHuil MK KUBOTHBIX, H CIOCO0 Kak cy000b-
eKThl u300perenuii (B TpakroBke 1. 1 cT. 1350 'K
P® — oOwexThI n300perenwuii). Pacmmpenue kpyra
Cy0OOBEKTOB TaKKe MPEACTABIIACT COOOW JKCIaH-
CHIO WHTEJUIEKTyaJIbHOH cobcTBeHHOCcTH. Hampwu-
Mep, B KoHIle XX B. KOMIBIOTEpHBIEC MPOTPaMMBI
MOJTyYHJIM TIPABOBYIO OXpaHy KakK Pa3HOBHUIHOCTh
MPOM3BEICHHI, a HE KaK O0BEKT MHTENJICKTyalb-
HOI COOCTBEHHOCTHU MIEPBOT'O YPOBHSI.

Hemapkanuss OOBEKTOB HHTEIIEKTYaIbHOM
COOCTBEHHOCTH TEPBOTO YPOBHA U HX CyOOOBEK-
TOB TO3BOJIIET 3aKJIIOUNTh, UTO B cTathe 1225 T'K
P® mnapymena TpaaunuoHHas IOCIENIOBATENb-
HOCTb JIOTUYECKH OOOCHOBAHHOW periaMeHTaluu
TOJBKO OOBEKTOB MEPBOro YpoBHA. B 3To# craThe
yKa3aHbl KOMIIBIOTEPHBIE TPOrPaMMBbI, KOTOpBIE
OTHOCSTCA K OIHOMY U3 BHJOB OXPaHIEMBIX IpO-
u3BeAcHu. 3akpereHusie B ctathe 1225 TK PO
0a3bl JaHHBIX TaKXkKe KBaIM(HUIUPYIOTCSA Kak pas-
HOBHHOCTH OXpPaHSEMBIX Mpou3BereHuid. OqHaKko
Takas Qukcanus 0a3 JaHHBIX OMpaBAaHa TeM, YTO
OHH MOTYT OXpPaHATbCA M KaK CaMOCTOSTEIbHBIN
00BEKT CMEXHBIX MPaB.

Kocsennas oxpana. Pacmmpenue kpyra o0b-
€KTOB MHTEJUIEKTYaJlbHOW COOCTBEHHOCTH MOMKET
OCYIIECTBIIATECS B peE3yabTaTe pacHpoCTpaHU-
TENBHOTO CyAeOHOro WM aIMHHHCTPATUBHOTO
TOJIKOBAHMSI COOTBETCTBYIOIIUX MOJIOKEHUM 3a-
KoHozaTenbcTBa. OAHAKO TaKoW MyTh 3KCHaHCUHU
WHTEIUICKTYaJIbHOW COOCTBEHHOCTH HE SIBIISIETCS
ONTUMAIIBHBIM, TIOCKOJBKY OH MOIApPHIBAET MPHH-
LMII [IPaBOBOW OINpPEAEIEeHHOCTH M MPUHLMI yC-
TAHOBJICHHUS OXPaHbl WHTEJUICKTYyaJbHOW COOCT-
BEHHOCTH TOJIBKO 3aKOHOM. TeM He MeHee MHOTJa
Takue sBIEeHUS mpoucxoasaT. Tak, BepxoBHbIl
Cyn Poccuiickoit ®enepanuu, BONPEKH JOTHKE
ABTOPCKOT'0 MpaBa M TMOJOXKEHUSIM cTaTbu 1259
'K P®, npusHan o0beKTaMH aBTOPCKOrO TpaBa
KOOpJMHATBl IYHKTOB TOCYAAPCTBEHHOM reofe-
3MYECKOil ceTH .

! Omnpenenennie Bepxopaoro Cyma Poccuiickoit denepanuu
ot 08.04.2015 . mo ey Ne A12-18806/2013.
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Janee B Hacrosmel pabore OyayT paccMoOT-
peHBI 00BEKTHl OCHOBHBIX MHCTUTYTOB TIpaBa HH-
TEJUICKTYaJIbHOW  COOCTBEHHOCTH, MOJYYarONHe
OXpaHy B HayaJje TeKYyIIEro CTONCTHSI.

O0BbeKTHI ABTOPCKOTO NMpasa,
noJjy4yawmue oxpany B XXI Beke

OOBbeKTaMu aBTOPCKOTO TMpaBa  SIBISIOTCA
MIPOU3BEACHNSI HAyKH, JIUTEPATyphl U HCKYCCTBA.
[IpaBaa, cnegyer yduTeIBaTh, YTO B psAA€ CTpaH
AHTJI0-aMEpUKAHCKOTO TpaBa B KadyecTBE OXpa-
HSIEMBIX AaBTOPCKHM IPaBOM IPOWU3BENECHUM per-
JAMEHTUPYIOTCSl TaKXK€ 3BYKO3aIlUCH, Mepeaayvu
BellaHusi u Tunorpadckoe odopmienue [34,
pp. 159-160]. DTa Tpaauums, ogHAKO, HUKAK HE
NOBJMsIA Ha TIOOaJbHBIE MEKIYHapOIHBIE CO-
TJIAIIeHMs], TJe B KaUeCTBE €IUHCTBEHHOIO O0OBeK-
Ta aBTOPCKOTO MpaBa paccMaTpUBAETCS MPOU3BE-
JICHHE.

OBOMIONMS aBTOPCKOrO TpaBa MpPEACTaBIAET
co00i1 HEYKIIOHHBIH MPOIECC PACIIUPEHHs 3aKO-
HOJIATETIbHOIO TEPEYHs OXpaHAEMBIX IpOU3Bese-
Hull. KOpunnyeckoe 3HaueHNe TaKoro poja rnepey-
Hell B pa3HOe BpeMs U BO MHOTHX CTpaHax ObLIO
HeonuHakoBbIM. Hanpumep, B XVIII-XIX BB. 0T-
HOCUMOCTb IPOU3BENEHUS K YHUCIY OXPaHSIEMBIX
BHUJIOB TPOM3BEICHUN HMeNa pelIamlee 3Haue-
Hue. B To Bpems 3aKOHBI HE cOfEpKajH eule Tpe-
OOBaHMSI O TOM, YTO MPOU3BEICHUE JOIKHO OBITH
pe3yapTaToM TBOpueckoil aearenbHocTH. IlocTe-
MEHHO B TeueHue XX B. TBOPUECKUU XapakKTep
CTaJl BAKHEWIIMM KpPUTEpUEM Ml Pa3/IelieHUs OX-
paHseMbIX M HEOXpaHSIEMbIX MPOU3BEIECHUH, a 3Ha-
YeHUe IMpHU3HAaKa OTHOCUMOCTH IPOM3BEACHUS K
MIEPEYHI0 OXPAHIEMBIX IMPOU3BEACHUN HECKOIBKO
CHM3UJIOCH, 0OCOOEHHO B CTpaHaX KOHTHHEHTAIBHOM
TpaJHLIMU aBTOPCKOrO MpaBa, e ATH MEPEeUHH sB-
JISIOTCSL OTKPBITHIMU. «B TO ke Bpems, — muIler
E. A. IlaBnoBa, — HaM4Ke mepedHs OOBEKTOB aB-
TOPCKHX TIPaB MO-MIPEKHEMY I1e7eco00pa3Ho, TaKk
Kak OH MO3BoJIsieT HH(pOpMHUpOBaTH MpaBoobIana-
TeJel U MOJIb30BaTeNel O TOM, YTO ONpeEeTIeHHbIE
BU/IBI PE3YJIbTATOB HHTEIIEKTYadIbHON JIESTENbHO-
CTH 00JIaZal0T COOTBETCTBYIOLIEH OXpaHOCIOCO0-
HOCTBIO» [12, ¢. 196].

IIpencraBnsgercd, 4TO HamM4Me 3aKOHOAA-
TENBHOI0 TEpPEeYHS OXpaHAEMBIX IPOU3BEIEHUI
HE MPOCTO 1enecoodpa3Ho, a A0 CUX MOp IOpUIH-
yecKu HeoOXxonumo. Bo-mepBbix, Takoil mepedeHb
MO3BOJINII  y4acTHHKaM bepHCKOH KOHBEHIMH
JIOCTUYb OIPEAENIEHHOCTH B OTHOIIEHWH TOTO,

Matveev A. G., Sinelnikova V. N.

for example, literary works, musical works, etc.;
2) public performances of actors and directors,
stage productions of theatrical production directors
as subobjects of public performances (paragraph 1,
article 1304 of the Civil Code of the Russian Feder-
ation); 3) products includig a device, matter, mi-
croorganism strain, cell culture of plants or animals
and a process as subobjects Dinventions (objects
of inventions in the interpretation of paragraph 1,
article 1350 of the Civil Code of the Russian Feder-
ation). Widening the range of subobjects is also ex-
pansion of intellectual property. For example, at the
end of the 20™ century computer programs received
legal protection as types of works and not as intel-
lectual property objects of the first level.

Distinguishing between intellectual property
objects of the first level and their subobjects leads
to conclusion about deviation in article 1225 of the
Civil Code of the Russian Federation from the tra-
ditional logic as logic of regulating only objects of
the first level. This article states computer pro-
grams that belong to the types of works protected
by copyright. Databases recorded in article 1225
of the Civil Code of the Russian Federation also
belong to the types of copyrighted works. Howev-
er, such approach to databases can be justified by
the fact that they can be protected as a separate
object of related rights.

Indirect protection. Expanding the range of
intellectual property objects can be carried out as a
result of broad judicial or administrative interpreta-
tion of the respective legislative provisions. This
method of intellectual property expansion is not
optimal, as it undermines the principle of legal cer-
tainty and principle of establishing intellectual
property protection only by law. Nevertheless,
sometimes such things occur. For instance, the Su-
preme Court of the Russian Federation, regardless
of the copyright logic and provisions of article
1259 of the Civil Code of the Russian Federation,
recognized as copyright objects the coordinates of
the state geodesic network points'.

Further this work will concern objects of all the
main institutes of intellectual property right that re-
ceived protection at the beginning of this century.

'Determination of the Supreme Court of the Russian Federa-
tion in case No. A12-18806/2013 of April 8, 2015.
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Copyright Objects
Acquiring Protection in the 21* Century

Copyright objects are works of science, litera-
ture, and arts. It should be noted that a number of
countries with the Anglo- American law consider
audio records, broadcasted programs, and print-
ing layout to be copyright objects as well [34,
pp. 159-160]. This tradition, however, did not
affect the global international agreements with
the only copyright object being a work.

The evolution of copyright law is a conti-
nuous process of extending a list of copyrighted
works. A legal value of these lists was different
at different times and in different countries. In
the 18™-19™ centuries, attribution of a work to
copyright objects played a crucial value. At that
time, the laws did not include any requirements
for a work to be a result of creative activity.
Gradually, during the 20™ century, a creative
nature turned out to be the critical criterion to
divide between copyrighted and non-copyrighted
works,whilethevalueofsuchafeatureasa
work’s belonging to the list of copyrighted works
decreased a bit, especially in the countries with
the continental tradition of copyright with open
lists. E. A. Pavlova writes, “At the same time it is
reasonable to have a list of copyrighted objects,
because it informs the copyright holders and the
users about the fact that particular types of intel-
lectual activity results are characterized by the
respective copyrightabiliy” [12, p. 196].

We believe that the availability of a law-based
list of copyrighted works is both reasonable and
still necessary in legal terms. First of all, this
list helped the participants of the Berne Conven-

tion achieve consensus on which works should
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Kakue BUJIbl TPOM3BEACHUN OXpaHSIOTCA BO BCEX
rocynapctBax— uineHax beprckoro Coroza. YMme-
CTHO-HaIllOMHUTB, YTO IpY NMOANHCAHUH bepHckoit
KOHBEHUIHH B 1886 . oxpaHseMble aBTOPCKUM
MpPaBOM TPOU3BEACHUS OBLIM OIpENeNeHbl Kak
Yyepe3 MX MEepPeueHb, TaK M depe3 o0y hopmy-
JUPOBKY: «HAKOHEL, BCSKOE IpPOMU3BEIEHUE U3
00JIacTH JIMTEpaTyphl, HAYKH WM HCKYCCTBA, KO-
TOPOE MOXKET OBITh U3JaHO KaKUM OBl TO HH OBLIO
CIocoOOM Te4yaTaHus WM BOCIPOU3BEACHUS
[10, c. 143-157]. [eno B ToM, 4TO mpu 00CYyK Ie-
HUU TIepeyuHs OXpaHseMbIX npou3BeneHuil dpan-
1S IPENJIOKKIIa BKIIOUYUTE B HEro gororpaduu.
Opnako I'epmanus Bo3paxkana, OCKOJIBKY OHA B
TO BpeMsl HE MpH3HaBaia 3TH OOBEKTHl MPOU3BE-
JEHUSMHU HCKYCCTBa. B pesynbTare pemeHo Obu10
YCTaHOBUTh MHMHHMMAJBHBIM IepedeHb Ipou3Be-
JIeHWM, OXpaHSAEMBbIX BO BCEX CTpaHAX-WIEHaX
bepHckoro coro3a, a Takke yka3aTb, YTO OXpaHs-
I0TCSI BOOOIIIE BCE MPOU3BEACHUS, OTHOCSIINECS K
o0JiacTH JIUTEpaTyphl, HAYKH, HCKYCCTBA ISl TO-
ro, 4ToOBl B CTpaHaX, OXPAHSIOMIMNX ABTOPCKUM
paBoM Te ke GoTorpaduu, mocaeaHrue nomnaganu
n non aeiicrBue KonBenmuu. Bo-BTopsix, mis
POCCHIMCKMX CYIOB 3aKOHOAATEIBHBIM IMepedeHb
OXpaHAEMBbIX MPOU3BEACHMUH, KaK MpaBWIO, CIY-
XKUT 9yTh JIU HE €ANHCTBEHHBIM OPUEHTHPOM IPHU
pEIIeHNH BOMPOCa O TOM, OXPAHSETCS JIM TOT WU
WHOH OOBEKT aBTOPCKUM NPAaBOM WM HeT. Takas
cCHUTyallsi BO MHOTOM ObLIa CHpPOBOLIMPOBaHA
BBeieHHON BepxoBHbeiM Cynom u Beicmium Ap-
outpaxusiM Cynom P® mpesymmmueir TBopde-
CKOTO XapakTepa IpomssezeHus'. IIpumeuaTens-
HO, YTO paHee B POCCHUICKON CyneOHOH MmpaKTHKe
OblTa TpsAMO BBIpa)KeHa OoJiee MpaBHIIbHAS TO3H-
uus. B mynkre 2 MudopmanmoHHOro mHcbMa
[Mpesunnyma BAC PD ot 28 centsadps 1999 r.
Ne 47 Obuto cka3aHO, YTO TBOPYECKHH, OpPUTH-
HaJBHBIA XapakTep 00beKTa JOJKEH J0Ka3bIBaTh
ucrerr’.

B ctpanax aHrmo-amMepukaHCKOM TpaauLuu
aBTOPCKOI0 MpaBa 0 CHUX IMOp MEpEeYHH OXpaHsie-

'O nexomopwix Bopocax, BOSHEKIIEX B CBSI3H C BBEJCHHEM B
JeiictBue yactu uyerseproi I'paxnanckoro kozxekca Poccuii-
ckoil depepauuu: nocraHosiaeHue Ilnenyma BepxoBHoOro
Cyna P® u [Inenyma Bricmero Apourpaxsoro Cyna P® or
26 mapta 2009 . Ne 5/29. I1. 28 // Poccuiickas razera. 2009.
22 amp.

2 0630p TPaKTHKY PACCMOTPEHMSI CIIOPOB, CBS3AHHBIX C IIPH-
meHeHneM 3akoHa Poccuiickoit @enepammu «O6 aBTOpCKOM
IpaBe M CMEXHBIX NpaBax»: nH(popM. muceMo Ilpesmmmyma
Beicrero Apoutrp. Cyma P® or 28 cent. 1999 r. Ne 47.
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MBIX MPOHM3BENEHUN (HOPMYITUPYIOTCS KakK 3aKpbl-
teie. Hanpumep, cornacuo § 102 3akona CIIA 06
ABTOPCKOM IIpaBe, AaBTOPCKHE IPOU3BEINCHMUS
BKJIIOYAIOT B ce0s cliefyiomue Kateropuu: 1) mu-
TepaTypHble MpPOU3BEAEHUS; 2) MYy3bIKaJbHBIC
NPOM3BECHUS, BKJIIOYasl JIIOOOH COMpPOBOXKIAIO-
M TekcT; 3) JpaMaTHyeckue IPOU3BENEHUS,
BKJIIOYasi JIIOOYI0 CONMPOBOXKIAIOIIYIO MY3BIKY;
4) naHTOMUMBI M XOpeorpaduyueckue Mpou3Bee-
HUS;, 5) TpOU3BEACHUS >XUBOMUCH, Tpaduku u
CKYJBIOTYPHL; 6) KHHOQUIBMEI U JPYTHE ayJHOBH-
3yalbHbIE IPOU3BEICHHUS; 7) 3ByKO3anucy; 8) mpo-
W3BEJICHUS apXI/ITeKTprI3. C 1976 r., xorga ObLI
MNPUHAT 3TOT 3aKOH, MEpPEYeHb OXpaHIEMBIX IpPO-
U3BEJECHUM  paclMpsics  TOJNBKO
1) B 1980 r. B HEro moCpeICTBOM paCUIUPEHUS T10-
HATHS JuTepaTypHoro npousBeneHus (§ 101) ObI-
T BKIIOYEHBl  KOMIIBIOTEPHBIC
2)B 1990 r. HemocpenactBenHo B § 102  Obutn
BKJIIOUEHBI NpOMU3BeAeHUs apXuTekTypsl [41]. Kak
ormeuaer O. Puc (A. Reese), Ha cerogHsimHui
JIeHb HU OINH aMEepUKAHCKHUH CyJ HE ITOCTaHOBHII,
410 3aKOH 00 aBTOPCKOM IPaBe PaclpoCTpaHICTCS
Ha OOBEKTHI, KOTOpBIE HAXOIATCA 3a NpeaenaMu
nepeyHs oxpaHseMbIx npousBeneHuit [39]. Tem ne
MeHee KaXKIas U3 BOCbMH KaTeropuil OXpaHseMbIX
NPOU3BECHNUN JOIMYCKaeT HEKOTOPYI0 THOKOCTh B
ToJKOBaHWU. Hampumep, 3aMKku U3 mecka ObLIH

JTBaKIbI:

MIPOrpaMMBl;

IIPU3HAHBl OXPAaHSAEMBbIMU IIPOU3BENCHUAMU B Ka-
4ecTBE CKYJAbNTYpHI [39].

B nauvane XXI B. 3aKOHOJATENBHO YCTAaHOB-
JICHHBIE IIEPEYHU OXPAHSIEMBIX ABTOPCKUM IIPABOM
IIPOU3BEACHUN IIPAKTUYECKU HE JONOIHAIUCH HO-
BBIMH TNO3UIMAMU. KoMIbIOTEpHBIE MpOrpamMMBl,
0a3bl JaHHBIX, MHTEPHET-CAWTHI, BUICOUTPHI SIB-
JSIOTCA PE3YJIBTaTaMU TEXHOJIOIMYECKUX JOCTH-
s)keHUM Tperbeil IPOMBINUIEHHON PEBOJIIOLUN.
KommnbrotepHsie mporpaMMbl 1 0a3bl TaHHBIX OBLTH
IIPSAMO 3aKPEILIEHB] B 3aKOHOAATENBCTBE B KA4eCT-
Be OOBEKTOB aBTOPCKOrO NpaBa B KoHIE XX B.
Hanpotus, BUAECOUTpHl HE MOJYYWIH TAKOrO CTa-
TyCa, XOTS HMKAKUX COMHEHUN B HUX OXPAHOCIO-
cobnoctu Her. Takke HET U KOHCEHCycCa OTHOCH-
TENBHO MPAaBOBOM KBaJMM(PUKAIUK STHX OOBEKTOB B
paMkax aBTopckoro mnpasa. B Aprentune, Kanane,
Kurtae, M3paune, Uramuu, Poccuiickoii denepa-
uy, CUHramype BHIEOUTPHl IPEUMYLIECTBEHHO
UMEIOT IIPaBOBOM PEXKHUM KOMIIBIOTEPHBIX IPO-

3 3axon Coezuuennsix 11ITaToB AMepHKH 06 aBTOPCKOM IIpa-
Be or 19 okr. 1976 r. URL: https://www.copyright.gov/
title17/titlel 7.pdf (mara obpamenus: 01.02.2019).

be copyrighted in all members-states of the Berne
Union. It should be mentioned that in 1886, at the
time of signing the Berne Convention, the copy-
righted works were designated both through enu-
meration and through a general definition: “finally,
any work from the area of literature, science, or
arts which could be published by any printing
technique or reproduction” [10, pp. 143—-157]. The
point is that France proposed to include photos in
the list during the discussion of the copyrighted
works. However, Germany was against it since at
that time it did not recognize photos to be works of
art. As a result, they decided to set a minimum list
of works protected in all member states of the
Berne Union and to specify that all works of litera-
ture, science, and arts are copyrighted so that in
countries which copyright photos the latter fall un-
der the provisions of the Convention. Secondly, the
Russian courts typically consider the legal list of
copyrighted works to be the only criterion in arriv-
ing at the judgement whether this or that object is
copyrighted or not. This situation is largely deter-
mined by the presumption of a work’s creative na-
ture introduced by the Supreme Court and the Su-
preme Arbitration Court'. It is notable that the
Russian judicial practice used to apply a more ap-
propriate approach. Clause 2 of the Information
Letter No. 47 of 28 September, 1999, of the Presi-
dium of the RF Supreme Arbitration Court stated
that a demandant has to prove the creative, authen-
tic nature of an object.

Countries with the Anglo-American copy-

right tradition still generate exhaustive lists of

Clause 28 of the Resolution of the Plenum of the RF Su-

preme Court No. 5/29 “On Some Issues Arising in Connection
with the Introduction of Part Four of the Civil Code of the
Russian Federation” of March 26, 2009. Russian Gazette. 22
April, 2009.
? Information Letter of the Presidium of the RF Supreme Arbi-
tration Court No. 47 “Overview of Practice in Considering
Disputes Connected with Application of the Law of the Rus-
sian Federation ‘On Copyright and Neighboring Rights” of
September 28, 1999. Access from the legal reference system
“ConsultantPlus”.
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copyrighted objects. For example, according to
§ 102 of the USA Copyright Law, copyrighted
works include the following categories: 1) litera-
ture works; 2) music works, including any ac-
companying text; 3) dramatic works, including
any accompanying music; 4) pantomimes and
choreographic works; 5)works of painting,
graphics, and sculpture; 6) movies and other au-
dio visual works; 7) audio records; 8) works of
architecture’. Since 1976, when the law was ap-
proved, the list of copyrighted works has been
extended only twice: 1) in 1980 the notion of a
literature work (§ 101) was extended by includ-
ing software; 2) in 1990 works of architecture
were added into § 102 [41]. A. Reese notes that
today no American court has declared that the
Copyright Law applies to objects which are not
included into the list of copyrighted works [39].
Nevertheless, each out of eight categories of co-
pyrighted objects is quite flexible in their inter-
pretation. For example, sand castles were recog-
nized to be copyrighted works as works of sculp-
ture [39].

At the beginning of the 21 * century, law-
based lists of copyrighted works did not include
any new items. Software, databases, Internet
websites, videogames are the results of technol-
ogical advances of the third industrial revolu-
tion. Software and databases were directly giv-
en by the law the status of copyrighted objects
at the end of the 20 ™ century. Video games, on
the other side, did not receive this status, al-
though their copyrightability was not doubted.
There is also no consensus on the law-based
classification of these objects within copyright
law. In Argentina, Canada, Israel, Italy,
the Russian Federation, Singapore, video games

are mainly referred to software in legal terms.

3 Copyright Law of the United States of October 19, 1976.
Available at: https://www.copy right.gov/title17/title17.pdf
(accessed 01.02.2019).
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rpamMMm. B benbrun, bpazunuun, lanuu, ®panuum,
I'epmanun, Anonun, Coenunennsix llltatax oHuM
KBATH(DUITUPYIOTCSI KaK CIOKHBIE OOBEKTHI, dJIe-
MEHTBHI KOTODPBIX TMOJIEXKAT CAMOCTOSITEIBHON OX-
pane. B Pecriyonuke Kopes u Kennn Buneourpst
paccMaTpUBAIOTCS KaK ayauOBHM3YyajbHBIE NPOU3-
BeneHus [38]. DopManbHO HOBBIM OOBEKTOM aB-
TOPCKOT0 MpaBa MOXKHO CUUTATh UHTEPHET-CAUTHI,
KOTOpbI¢ OBUIM BKIIFOUCHBI B CIIHMCOK COCTaBHBIX
npousBeAcHUN TONbKO DenepaabHBIM  3aKOHOM
ot 13 mapra 2013 r.! OnHako u 10 TIPUHSTUS 3TO-
IO aKTa OIpEeJeNeHne COCTaBHOI'O MPOU3BENECHUS
HE TMPEMIATCTBOBAIO paccMaTpUBaTh HHTEPHET-
CalThl KaK COCTaBHBIC MPOU3Be/cHU. BaxkHO Tak-
e 3aMETUTh, YTO Takas KBadu(HKAIMsI HE HC-
KJIFOYAET MHOTO B3IUIA/la Ha TIPABOBOM PEKHUM UH-
TepHeT-caiita. A. A. KpaB4eHKO NpaBUIBHO MH-
IeT, YTO B PaMKax aBTOPCKOTO MpaBa U CMEKHBIX
MpaB UHTEPHET-CANUT MPU OMPENCICHHBIX YCIOBUSIX
MOXKHO paccMaTpuBaTh Kak: 1) KOMIBIOTEPHYIO
nporpammy; 2) nu3ailHepckoe pelmieHue; 3) co-
CTaBHOE mpowu3BeneHue; 4) 6a3y JaHHBIX Kak 00b-
eKT aBTOPCKOTO mpasa; 5) 0a3y JaHHBIX KaK 00b-
eKT CMeXHBIX TpaB [13, c. 115].

l'oBopst 00 ompeneneHHOM KOHCEpBaTHU3ME
nepedHeil 00beKToB aBTOpckoro mpasa B XXI B.,
MOYKHO 3aMeTHUTh cienyromee. C oIHOW CTOPOHHI,
0003HaYeHHBIC BO BBEACHUH K HACTOSIIEH padore
MeraTpeH/ibl YeTBepToi POMBIIIIEHHON PEBOIIIO-
LMY TI0Ka HE 3aTParuBaroT cepy NpaBooObEKTHO-
CTH B aBTOPCKOM TmpaBe. VICKyCCTBEHHBIH WHTEIN-
JIEKT, KaK OJHO U3 JOCTMXKCHUM STOM PEBONIOIUH,
HECOMHEHHO, YK€ CTajl BHI30BOM JJIsI aBTOPCKOI'0
npaBa. OgHako mpoOieMa UCKYCCTBEHHOT'O WHTE-
JieKTa B aBTOPCKOM IIpaBe — 3TO IpobieMa mpaso-
CyOBEKTHOCTH, a He MpaBooObeKTHOCTU. C Ipyroi
CTOpOHBI, K Hayary XXI B. nmepeueHp oXpaHsIeMbIX
MPOU3BENCHHUN CTaJl HACTOJIBKO BCEOOHEMITIOIINM,
YTO MOTEHLHAJ IEPMAHEHTHOTO PACIIMPEHUS KPY-
ra OXpaHSEMBIX aBTOPCKUM IPABOM OOBEKTOB
MpEACTaBIAETCS McyepnaHHbM. Yuciao cnoco0oB
O00BCKTUBAIMH PE3YJILTATOB JIMTEPATYPHOTO U XY-
JIOKECTBEHHOTO TBOpUYecTBa orpaHuyeHo. Kiopg
Komom6o (Claude Colombet), roBopss o Buaax
MPOU3BEACHUM, SBISIOMUXCA PE3YJIBTaTOM TBOP-
YEeCKOM AEATENIbHOCTH OJHOTO 4YeloBeKa, 00OCHO-

' O snecenuu w3menenuii B yactu MEPBYIO, BTOPYIO U YETBEP-
Tyto I'paxxnanckoro konekca Poccuiickoit denepauuu u or-
JlebHbIE 3aKOHOAaTenbHble akThl Poccuiickoit denepauuu:
Denep. 3axon ot 12 mapra 2014 r. Ne 35-®3 // Poccuiickas
rasera. 2014. 14 mapra.
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BAHHO 3aMETHUJI, YTO BO BCEX CTpaHaX MHUpa TaKHE
MIPOU3BEACHUS OTHOCATCS K TON HJIM MHOU U3 TpeX
OCHOBHBIX KAaTErOpUM HHTEIEKTYaIbHOTO TBOP-
YecTBa: JUTEpaTypa, My3blKa U IJIACTUYECKOE HC-
kycctBo [31, p. 15]. HelicTBuTensHO, TUTEPATYp-
HYIO WA XyJAOKECTBEHHYIO MBICIIb MOXKHO BBIpa-
3UTh MOCPENCTBOM JIHOO CJIOB, JINOO 3BYKOB, JINOO
n300pakeHul, TUO0 MHOIOUYUCIICHHBIMH KOMOU-
HAIUSIMH 3TUX 0a30BBIX CPEICTB.
KoHcepBaTUBHOCTE MepeuHs 00bEKTOB aBTOP-
CKOr0 TIpaBa TaKKe MOXXHO OOBSCHUTH €r0 OTKPHI-
TOCTBIO. DTO CBOWMCTBO IMO3BOJISIET KOHTUHEHTAIb-
HOMY aBTOPCKOMY IIpaBy JOCTATOYHO JIETKO ajam-
TUPOBATHCS K COLMOKYJIBTYPHBIM M TEXHOJIOTHYE-
CKUM HU3MEHEHUsIM. B 3TOM miaHe BO3MOXHOCTH
AHTJI0-aMEPUKAHCKOTO aBTOPCKOI'0 MpaBa SBJISIFOT-
csi Oonee ckpomHbIMH. OHAKO OOpaTHOH CTOpO-
HOW THOKOCTM KOHTHHEHTAJILHO-IIPABOBOrO TMOJI-
X0Ja SIBJISIETCSI HEOMPEAEeIEHHOCTh, KOTOpasi Bpsi
JU YMECTHA B CHUTYaIluH, KOrJa peub UAET 00 HC-
KITIOYMTEIBHBIX TpaBaX Ha OOBEKTHI, KOTOpPHIC B
COBPEMCEHHBIX YCIIOBUSAX MOTYT HCIOJIb30BATHCSA
MOBCEMECTHO. DTa HEONPEACICHHOCTh YCUIIUBACT-
Cs €IIC W TEeM, YTO aBTOPCKUE IMpaBa BO3ZHUKAIOT
aBTOMATHYECKH, T.€. 0€3 COOIONEHHUS KaKUX-TH00
¢dopmanbHOCTeil. CKazaHHOE CIIENYeT MPOUILTIOCT-
pUpOBaTh PSIIOM pedepeHTHBIX MPUMEPOB U3 CY-
neonoi mpaktuku. Tak, 13 utons 2006 r. Kacca-
uuoHHbl Cyxn ®panHuum B crope o mapdiome
«Dior’s Dune» He mpu3Ham apoMaT AyXOB OOBEK-
TOM aBTOpCKOro mpasa’. Cyd yKasal, 4To apoMaT
IYXOB, MPENCTaBIss cOOOH MPOCTYIO peau3aliio
HOYy-Xay, HE SBJISCTCS B CMBICIIC 3aKOHA 00 aBTOp-
CKOM TIpaBe Co3/laHueM (hOPMBI BBIPAKEHUS, KOTO-
pas MOXKET OXPaHSITHCS aBTOPCKUM IPABOM B Ka-
YecTBE MPOM3BENIcHUA. ByKBalbHO uepe3 Tpu JHS
BepxoBuwiii Cyn HupepnanmoB mocTaHOBHI, UYTO
JIyXyd B TPHUHIIUIE MOTYT OXPAHSATHCS aBTOPCKUM
MpaBOM, €CIIM UX apoMaT SIBJISICTCS OpUTHHATb-
meiM. K. Konman (K. Koelman), koMMeHTHpYs
9TO peleHre, 0oOOCHOBAaHHO 3aMedaer, YTo TOT
(bakT, 4TO 3amaxu €Ba JIU BIUCHIBAIOTCSA B CHUCTE-
My aBTOPCKOrO Tpapa, HE ObLI JOCTATOYHBIM JUISI
Cyna, KOTOpBI COCPENOTOYMI CBOE€ BHUMAHHE HA

2 Cour de Cassation, Chambre civile 1, du 13 juin 2006, 02-
44.718. URL: https://www.legifrance.gouv.fr/ affichJuriJu-
di.do?old Action=rechJuriJudi&idTexte=JURITEXT00000705
6062&fastReqld=257361910&fastPos=1 (mara oOpamieHus:
01.02.2019).

3 HR, June 16, 2006, LIN AU8940, Kecofa/Lancome. URL:
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL
:HR:2006:AU8940 (nara obpamienus: 01.02.2019).
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In Belgium, Brazil, Denmark, France, Germany,
Japan, the United States, they are classified as
complicated objects with elements which should
be copyrighted. In the Republic of Korea and
Kenya, video games are considered to be audio
visual works [38]. Technically, Internet websites
can be regarded as a new copyrighted object.
They were only put on the list of composite
works by the Federal Law of 13 March, 2013 .
However, prior to this doc ument the definition of
acomposite workdidnotpreventanyone from
seeing an Internet website as a composite work.
It is important to note that this classification
does not exclude other views on the legal status
of Internet websites. For example, A. A. Krav-
chenko writes that in a particular context an In-
ternet website could be regarded as follows with-
in the copyright and neighboring rights: 1) soft-
ware; 2) design solution; 3) composite work;
4) database as a copyrighted object; 5) database
as an object of neighboring rights [13, p. 115].
Speaking about some conservatism in the
lists of copyrighted objects in the 21 * century, it
should be noted that, on the one hand, the ab-
ovementioned megatrends of the fourth industri-
al revolution have not interfered into the area of
copyrightability yet. Artificial intelligence, being
one of the breakthroughs of this revolution, has
surely challenged the copyright. However, the
problem of artificial intelligence in the copyright
is the area of legal personality rather than copy-
right objects. On the other hand, at the beginning
of the 21* century alist of protected works was
so extensive that the capacity for the permanent
extension of copyrighted objects was seen to be
exhausted. The number of ways to objectify lite-
rature and artistic works is limited. Claude Co-

lombet wrote about the types of works being the

! FederalLawNo.35-FZ“OnAmendmentstoPartsOne,

Two and Four of the Civil Code of the Russian Federation and
Some Legislative Acts of the Russian Federation” of March
12, 2014. Russian Gazette. 14 March, 2014.

result of human’s artistic endeavors and claimed
that in all countries in the world these works re-

fer to this or that main category out of three ones
within intellectual creativity: literature, music,
and plastic arts [31, p. 15]. Indeed, literature or
artistic thought can be expressed either by words
or sounds or by multiple combinations of these
basic means.

Conservatism of the copyrighted objects list
can also be explained by its openness. This fea-
ture easily adjusts the continental copyright to
sociocultural and technological changes. And
here the capacity of the Anglo-American copy-
right is less extensive. However, the flexibility
of the continental copyright approach results in
uncertainty, which is hardly appropriate when
we are talking about exclusive rights for objects
that can be widely used today. This uncertainty
becomes more vivid as far as copyright arises
automatically, that is, without any formalities.
This can be illustrated by a number of referential
examples from the court practices. For instance,
on 13 June, 2006, the Cassdion Court in France
did not declare the odor of the perfume “Dior’s
Dune” to be a copyrighted object in the debate
over “Dior’s Dune” perfume *. The Court pointed
out that a perfume odor is a simple implementa-
tion of know-how and is not a form of expres-
sion in terms of copyright law which could be
protected by copyright as a work. Three days
later, the Supreme Court of the Netherlands held
that, in fact, perfume could be copyrighted pro-
vided its odor is unique’. In his comments,

K. Koelman reasonably mentions that an odor

Cour de Cassation, Chambrecivile 1, du juin 13, 2006,
02-44.718. Available at: https://www.legifrance.gouv.fr/
affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=
JURITEXTO000007056062&fastReqld=257361910&
fastPos=1 (accessed 01.02.2019).

3 HR, June 16, 2006, LIN AU8940, Kecofa/Lancdme. Availa-
ble at: https://uitspraken.rechtspraak.nl/inziendocument
?21d=ECLI:NL:HR:2006:AU8940 (accessed 01.02.2019).
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TOM, YTO TEPEUECHb OXPaHSEMBIX IPOU3BEACHUMI
sIBJSIETCA OTKPHITHIM [36, pp. 2-3]. Tem He meHee
st Kaccanmonnoro Cyna @paHIMH OTKPBITHIN
XapakTep MepeyHsl OXpaHsSEMbIX MPOU3BEIACHUN HE
SIBJISIETCS. apTYMEHTOM B TIOJIb3Y OXpPaHBI apoMara
JIyXOB aBTOPCKUM IpaBoM. B mocraHoBineHuu OT
10 nexabpst 2013 r. Cya moaTBepaui CBOIO MO3U-
LIUIO, COTJIACHO KOTOPOM aBTOPCKOE MPaBO OXPaHs-
€T TOJBKO TaKWe TBOPCHHUS, KOTOPHIC MOTYT OBITh
UJCHTU(UIUPOBAHKI C JOCTATOYHON TOYHOCTBIO .
Hcropus o monbITKax NpeAoCTaBICHUS OXpa-
HBI apoMaTaM JyXOB MOJTy4YUsIa CBOE MPOJOIKCHHUE
B Jie7ie 00 OXpaHe aBTOPCKUM IMpaBoM Bkyca. Jlat-
ckass kommnanusi «Levolay mpenwbsBuia UCK O 3a-
[IUTE aBTOPCKUM IPaBOM BKyca MPOU3BOAUMOIO
eii cIMBOYHOrO chipa. B obocHOBaHUWE cBOEH mo-
3UIIUU OHA CChLIAJIACh B TOM YHUCJIEC HAa YIOMSHYTOE
Beile perienne BepxosHoro Cyma Hunepnanmos
oT 16 mrons 2006 r., HOJIOKUTCIHFHO OTBETHBIIIETO
Ha BOIpoc 00 oXpaHe aBTOPCKUM IMPaBOM apomMara
nyxoB. Cyn ['aarm orkazan kommanuu «Levolay
B HCKe. Aneiusiuonnbiid cyn 23 mas 2017 r. 00-
patwica B EBpomneiickuit Cya crpaBeaguBOCTH ¢
3aIpOCOM O TOM, SIBJISIETCS JTU B cMbIcie J{upexTu-
Bel 2001/29/EC? wu bepHckoit KOHBEHIIUU BKYC
MPOIYKTa OXPaHSIEMBIM aBTOPCKUM IMPaBOM IIpPO-
m3BeneHueMm. B IlocranoBnenuu ot 13 HOsOps
2018 1. EBpomeiickuii cyn ykasam: Ui TOCO YTOOBI
TOBOPUTH O TIPOM3BEACHUU KaK 00BEKTE, OXpaHse-
MOM aBTOPCKUM IPaBOM, OOBEKT JOJIKEH OBITh
BBIPQYKEH TAKKM 00pa30oM, YTOOBI €ro MOXHO OBLIO
UJCHTU(UIIUPOBATH C JOCTATOYHON TOYHOCTHIO U
00bEKTHBHOCTBIO . Cya oTMeTuI1, 4To BKYC TUIIE-
BOT'O MPOJIYKTa HE MOXKET OBITh OMPEICICH TOYHO
" 00BbEKTUBHO. B oTiinume, HanmpumMep, OT JUTEpa-
TYpHOT'0, M300pa3UTEILHOTO, KWHeMaTorpagpuye-
CKOI'0 WJIM MY3BIKQJIBHOT'O MPOU3BENCHUS, KOTOPOE
SIBJISICTCSI TOYHOM M OOBEKTUBHOW (DOpMOI BhIpa-

' Cour de cassation, civile, Chambre commerciale, 10 décem-
bre 2013, 11-19.872. URL: https://www.legifrance.gouv.fr/
affichJuriJudi.do?old Action=rechJuriJudi&id Texte=JURI
TEXT  000028329512&fastReqld=1235557305&fastPos=1
(mara obpamenus: 01.02.2019).

? Directive 2001/29/EC of the European Parliament and of the
Council of 22 May 2001 on the Harmonisation of Certain
Aspects of Copyright and Related Rights in the Information
Society. URL: https://wipolex.wipo.int/ru/text/126977 (mara
obpamenus: 01.02.2019).

3 Judgment of the European Court of Justice 13 November
2018. C-310/17. URL: http://curia.europa.eu/juris/document/
document.jsf;jsessionid=DIASACODC20F0D329C8FDD3C
78346C63?text=&docid=207682&pagelndex=0&doclang=en
&mode=Ist&dir=&occ=first&part=1&cid=3101735 (mara
obpamenus: 01.02.2019).
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JKEHUs, BKYC MUILEBOTO MPOAYKTa OyAeT omperne-
JSTBCS TIaBHBIM 00pa3oM Ha OCHOBE BKYCOBBIX
OLIYIIEHUH W TEPEeKUBAHUNA. DTU OILYIICHUS SIB-
JSIOTCS CYOBEKTHBHBIMH M HW3MEHUYMBBIMH, IIO-
CKOJIbKY OHHW 3aBHUCST, B YaCTHOCTH, OT (haKTOpPOB,
crenupUIECKuX Ui YenoBeKa, mpoOyIoIero AaH-
HBIH MPOAYKT, HAIIPUMEDP: BO3PACT, MPEAIMOYTEHHUS
B €€ UM TPUBBIYKK TOTpPEONCHUS, OKpYyKaromast
cpeza WJH YCIOBHSA, B KOTOPHIX IPOAYKT YHOTpPEO-
nsiercsi. HomomuutensHo Cya ykaszall, 4To B CO-
BPEMEHHBIX YCIOBHSIX HEBO3MOXXHO TEXHHUYECKH-
MU CpEACTBAMH JOCTHYb TOYHOW M OOBEKTHBHOM
uAeHTH(UKAUN BKyca MHUILEBOrO MPOIYKTa, KO-
TOPBIN OTIMYAET €ro OT BKyca APYIHX MPOJYKTOB
TOro *e pona. Ha ocHOBaHMM MpHBEIEHHBIX pac-
cyxneanit Cyn EC cpeman BbIBoA, 4TO BKYC IH-
HIEBOr'0 MPOAYKTa HE MOXKET OBITH KBaTU(HUIHUPO-
BaH KaK NpOW3BEICHHWE B 3HAUYCHHM JIMPEKTHBEI
2001/29.

[Nocranoenenne Cyzna EC ot 13 Hos106ps 2018 1.
UMEeT MPUHLIUIHNAIBHO BaKHOE 3HAYCHHE ISl aB-
TOopckoro mpasa. 1lo cyTH, OHO CTaBUT TOYKY B
BOMpoce 00 OXPaHOCHOCOOHOCTU 3aIlaxOB M BKY-
coB. Cyzs 1o BceMy, TPaHUIbl OTKPBITOTO MEePEYHs
OXpaHSeMBbIX aBTOPCKUM MPaBOM TPOU3BEACHUM
HAaKOHeEL| HalJeHbl. Bce M3BECTHBIE B HACTOsILEE
BpeMsI BUJBI MPOU3BEACHUH THOO MPSMO YKa3aHbI
B 3aKOHOJATEIBbHBIX TEPEYHSIX OXPAaHAECMBIX aB-
TOPCKUM MPaBOM MPOU3BeNCHM, 100 KBamudu-
UPYIOTCS Yepe3 KaKOW-TO U3 BUAOB TaKUX MPOU3-
BeaeHuil. IlpumeuarensHo, ytro Cyn EC mnpuen
JIMIIb apTyMEHTHI, TaK CKa3aTh, THOCEOJIOIMYECKO-
ro, a HE OHTOJIOTMYECKOT0 XapaKTepa. ApryMEeHTHI
THOCEOJIOTHYECKOT'0 CBOMCTBA, OOXOMAS CTOPOHOM
BOIIPOC 00 OTHOCHMOCTH BKYCOB U 3alaxoB K ce-
pe mpou3Be[eHNH HAayKH, JTUTEPaTyphl U HCKYCCT-
Ba, CBOISITCA K TOMY, UTO B HAcCTOsIIIee BpeMs He-
BO3MO)XHO YETKO M OOBEKTHBHO OIPEIETHUTH ITH
00BEKTHI, a CIEeNOBATELHO, HEJb3S MPEIOCTaBUTh
UM NIPaBoOBYIO oxpaHy. C1abocTh 3THX apryMeHTOB
3aKIII0YaeTCs B TOM, YTO M3y4YEHHE YETIOBEUECKOTO
MoO3ra, BO3MOXXHO, B ONMKaiieM Oynymiem Io-
3BOJIUT Oojiee YeTKO M OOBEKTHBHO OINHUCHIBATH
OLIYIIEHUsI, KOTOPbIE HCIBITHIBAET YENOBEK, BOC-
OPUHUMAIONINK T€ WM HWHBIE BEIIECTBAa uepes
oboHstHME WK BKyc. COOTBETCTBEHHO, K BOIPOCY
00 OXpPaHOCMOCOOHOCTH 3TUX OOBEKTOB, MOXKET
ObITh, mpuuercsi BepHyThes. Ilog aprymeHTamu
OHTOJIOTMYECKOTO CBOMCTBA MBI IIOHUMAEM paccy-
KJICHHUS O TOM, SIBIISIIOTCS JIM BKYCHI U 3allaXdl Kak
TAKOBBIE JINTEPATYPHBIMU H XYyIOXKECTBEHHBIMU

could hardly fit the copyright system, which was
not sufficient for the Court which focused on the
fact that the list of copyrighted objects is open
[36, pp. 2-3]. The Cassation Court in France,
however, did not find the open nature of the co-
pyrighted object list to be the adequate argument
to grant copyright to the odor. In its Judgement
of 10 December, 2013, the Court clearly ex-
presses that copyright applies to those works
which could be precisely and clearly identified '.
This story of attempts to copyright the odor
of the perfume continued in the taste copyright
case. Levola, a company from Denmark, com-
menced an action to copyright the taste of the
créme cheese it manufactures. Its position was
justified by the reference to the abovementioned
Judgement of the Supreme Court of the Nether-
lands on 16 June, 2006, bringing a favourable
decision towards copyrighting the odor of the
perfume. The Hague Court dismissed the action
of Levola. On 23 May, 2017, the Court of Ap-
peal addressed the European Court of Justice
with a request whether the taste of a product is
considered to be acopyrighted object in terms of
the Copyright Directive 2001/29/EC* and Berne
Convention. The European Court in its Judgment
of 13 November, 2018, stated that a work could
be considered to be a copyrighted object pro-
vided the object is expressed in a manner which
makes it identifiable with sufficient precision
and objectivity®. The Court pointed out that the
taste of a food product cannot be identified with

precision and objectivity. Unlike, for example, a

'Cour de cassation, civile, Chambrecommerciale, 10 décembre
2013, 11-19.872. Available at: https://www.legifrance.gouv.fr/
affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURI-
TEXT000028329512&fastReqld=1235557305&fastPos=1
(accessed 01.02.2019).

2 Directive 2001/29/EC of the European Parliament and of the
Council of May 22, 2001 on the Harmonisation of Certain
Aspects of Copyright and Related Rights in the Information
Society. Available at: https://wipolex.wipo.int/ru/text/126977
(accessed 01.02.2019).

3Judgment of the European Court of Justice in case C-310/17
of November 13, 2018. Available at: http://curia.europa.eu/
juris/ document/document.jsf; jsessionid=DIASACODC20F0
D329C8FDD3C78346C63text=&docid=207682&pagelndex
=0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=31
01735 (accessed 01.02.2019).
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literary, pictorial, cinematographic or musical
work, which is a precise and objective form of
expression, the taste of a food product will be
identified mainly based on taste sensations and
experiences. These sensations are subjective and
variable, because they depend, for example, on
the factors specific for a person tasting the prod-
uct in question, such as age, food preferences
and consumption habits, as well as the environ-
ment or context in which the product is con-
sumed. Whatis more, the Court stated thatitis
impossible in the current conditions to achieve a
precise and objective identification of the taste
of a food product which distinguishes it from the
taste of other products of the same kind. In the
view of the above, the European Court of Justice
concluded that the taste of a food product cannot
be classified as a work in the meaning of Direc-
tive 2001/29.

The Judgement of the European Court of 13
November, 2018 is crucial for copyright. In fact,
it sealed the deal concerning copyrightability of
tastes and odors. It seems that the limits of an
open list of copyrighted objects are finally de-
fined. All presently known works are either di-
rectly stated in the legislative lists of copy-
righted works or classified as a type of these
works. It is notable that the European Court of
Justice gave, so to say, gnoseological rather than
ontological arguments. Gnoseological arguments
do not touch the issue of taste and smell attribu-
tion to the area of science, literature and arts
works; they focus on the fact that today it is im-
possible to classify these objects in an objective
manner, and thus it is impossible to copyright
them. These arguments ar poor as far as studies
into the human brain in the near future could
possibly contribute into more precise and objec-
tive description of the sensations which a person
experiences when smelling or tasting these or
those substances. Thus, the question of copyrigh-
tability of these objects is likely to come back
again. Ontological arguments deal with the
speculations whether tastes and smells as they

are could be seen as liter ature and artistic works.
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npousBeeHusIMH. [IpencraBisiercs, 4To BKYCHl U
3amaxu, HE3aBUCUMO OT MX OPUTHHAJIBHOCTH, HE
SIBJIAIOTCA Mpou3BeneHusIMU. [IpousBenenue — 3To
pe3yapTaT HMHTEIEKTYaJbHOW NEATENbHOCTH aB-
Topa. OHO cyIlIecTByeT 0ObEKTUBHO U HE 3aBUCHT
OT (akTa ero BOCHPUATHS YeroBeKoM. Hamporus,
BKYC M 3allaX HNpPEACTABISIOT cOOOW OIIyIICHUS,
CTaBIIHME PE3YJIbTaTOM BO3JEHCTBHUS XMUMHUYECKUX
BEIIECTB Ha pELEeNTOphl OpraHOB BKyca WJIM CIH-
3UCTON O00OJIOUKM HOca COOTBETCTBeHHO. Oxpa-
HAEMBIMU pE3yNbTaTaMHU HMHTENJIEKTYalbHOH nesi-
TENBHOCTH B JJAHHOHN cepe SBISIFOTCS XUMHUUECKHE
BEIIIECTBA, BBI3BIBAIOIINE OMpEeTeHHBIE OIIyIle-
Hud. B cnoxuBiielics cucteme npaBa HHTENIEKTY-
aNbHOW COOCTBEHHOCTH 3TH BEIIECTBA MOT'YT OX-
pansTbess MO0 Kak M300pereHus, 100 Kak HOy-
xay. IlpaBUIBHBIM TpencTaBisIeTCsl 3aKOHOJa-
TeNbHOE yKa3aHUE Ha TO, YTO BKYCHl M 3alaxy He
SIBJISIIOTCSA TIPOM3BEACHUSIMUA HAyKH, JTUTEPATYPHI U
HCKYCCTBA.

B cynebnoii npaktuke Poccuiickoit ®@enepa-
WU, HACKOIBKO yOAJIOCh YCTaHOBHTB, CIIOPOB 00
OXpPaHOCTIOCOOHOCTH 3aIllaXxOB MJIM BKYCOB He ObI-
7o. Kuucimy Kypbe3HBIX CyaeOHBIX MOCTaHOBIIE-
HUH, HEOOOCHOBAHHO NPEIOCTaBUBIIMX OXPaHy
0o0beKkTaM, KOTOpbIe HE JOJKHBI OXPaHSTHCS aB-
TOPCKUM IIPaBOM, MOXHO OTHECTH YIOMSHYTOE
BbllIe onpezeneHue BepxoBHoro Cyma P® ot 8
anpens 2015 r., koropeiM Cyn mpu3Han o0beKTa-
MU aBTOPCKOI'O MpaBa KOOPAMHATHI TyHKTOB TOCY-
JAPCTBEHHON TeOJe3UYECKON CETH. YIIPAaBIICHHE
Pocpeectpa mo Bonrorpazackoit obmactu oOpatu-
JIOCh B CYJl C HCKOM O B3bICKAHUM KOMIIEHCAINH 32
HapylIeHUEe HCKIIOYUTENBHBIX MIpaB 3a TO, YTO OT-
BETYMK HCIOIB30BaJ KOOPAMHATHI MYHKTOB TOCY-
JapCTBEHHON T'€0Ie3MYEeCKOr ceTh 0e3 Haau4us
cootBercTByIonero paspemenus. Hu 'K PO, uu
JIeCTBOBABIIMN BO BpeMs cropa DenepanbHbIil
3aKkoH «O TeoNe3nu U Kaprorpadguu» He NpHU3HA-
0T KOOpJAMHATHl MYHKTOB TOCYJApCTBEHHOW Ieo-
Je3MYECcKOl ceTH OOBEeKTaMH aBTOPCKOI'O TpaBa.
B cratee 11 3akona «O reome3uu U KapTorpapum»
YCTAQHOBJIEHO, YTO MCKJIIOUUTENbHBIE IIpaBa Ha pe-
3yNIBTaThl TEOAE3MYECKON M KapTorpaduveckoi
JeSTETbHOCTH TPHU3HAIOTCS W OCYLIECTBISIOTCS
B COOTBETCTBHM C T'PakKJaHCKUM 3aKOHOAATENbCT-
BoMm. Dopmynupyst mo3uuuio o0 oxpaHe aBTOp-
CKUM IpaBOM KoopauHaT, Bepxosueiii Cyx PO

'O zeo0esuu m xaprorpadum: ®emep. 3akoH OT 26 ICK.
1995r. Ne 209-®3 // Poccumiickas razera. 1996. 13 sHs.
(YTparun cumy).
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cocrajicsa B TOM 4Hcie Ha ctaTtbio 10 PenepanbHo-
ro 3akoHa o BBeleHHHM B jedictBue yactu 4 I'K
P®’. OCOGEHHOCTBIO ITON CTATHH SBISCTCS TO,
YTO MaTepuajbl TOCyJapCTBEHHOro KapTorpadgo-
reoznesndeckoro ¢ouaa Poccuiickoit dDenepannu
periaaMeHTHpYIOTCS B HEH KaK 4acTh pPe3yJbTaToB
WHTEIJICKTYaJIbHOW JEITEIbHOCTH B O0JIACTU Teo-
ne3uu u kaprorpaduu. B crathe 1 3akona «O reo-
Ie3uu U KapTtorpadum» kaprorpado-reomaesndec-
KUl QOHI ompeneneH 4Yepe3 COBOKYIMHOCTb MaTe-
pHaToB U JAHHBIX, CO3JAaHHBIX B pe3yJbTaTe OCy-
HIECTBIICHHUS T€0Je3MUECKON M KapTorpaduueckom
JIeATENBHOCTH. B TOH ke cTaThe reojie3us onpeje-
JieHa Kak o0NacTh OTHOILICHWH, BOZHHKAIOIIUX B
MpoIlecCEe HAayYHOW, TEXHUYECKOW W IPOM3BOJCT-
BEHHOH AEATENbHOCTH O ONpEAEIeHUI0 (QUrypsl,
pa3MepoB, TPaBUTALKMOHHOTO MO 3E€MIH, KOOp-
JUHAT TOYEK 3€MHOH MOBEPXHOCTH U UX H3MEHe-
HU BO BpeMeHu. Takum oOpazom, y BepxoBHoro
Cyna P® 6b1 popmansHBIii IOBOJ MPU3HATH KO-
OpMHATBHl TOYEK 3EMHOM MOBEPXHOCTH pe3yJibTa-
TaMU MHTENIEKTyaJdbHON nesTensHocTu. Kpome
TOT'0, pYKOBOJICTBYSCH T€M, YTO B 3aKOHE Ire0Je31-
Yyeckasi JeATelbHOCTh 00O3HAaYeHa KakK Hay4dHas,
TEXHUYECKass U MPOU3BOJCTBEHHAs NEATEIbHOCTD,
BepxoBueiit Cya caenan BBIBOJ O TOM, YTO IPO-
I[ECC CO3JIaHUs Te0/Ie3NYECKUX MaTepHasIoB U J1aH-
HBIX MOXXET HOCHUTb KaK TEXHMUYECKHH, TPOU3BOJI-
CTBEHHBIN XapakTep, TaK U ObITh MPOIECCOM Hayy-
HOW JESATEIbHOCTH, T. €. HOCHTb TBOPYECKHM Xa-
pakrep.

[IpencraBnsiercs, 4TO B paccMaTpPUBaEMOM
nene BepxoBupiii Cyzn mOMyCcTHS JBE MPUHIUIH-
anbHbIe OMMOKH. Bo-mepBBIX, KOOPAWHATHI OBLIH
npu3HaHbl 00BbEKTaMH aBTOPCKOrO IpaBa, TOTAa
Kak B myHKTe 5 ctathi 1259 'K P® uyerko ckaza-
HO, YTO aBTOPCKHE MpaBa HE PacHpOCTPaHSIOTCS
Ha OTKpHITUS U (pakThl. JJuxoTomust uaen, GpaxToB
(HEOXpaHSAEMOro CONIepKaHus) M WX BBIPAKCHHUS
(oxpansiemoli (popMbI) MpeAcTaBIsieT COOOH Bax-
HeMIMi ImpUHIMI aBTOpcKoro mpasa. K coxane-
HUIO, 3TOT NPUHIMI ObLT MpOUTHOpUpOBaH Bep-
x0BHBIM CyznoM. Bo-BTOpbIX, U3 COMHMUTENBHBIX U
HE OCHOBAHHBIX Ha ()aKTaxX paccyXKAECHUH O TOM,
YTO MPOLECC CO3JAHMS T'eOAE3MUYECKUX MaTepua-
JIOB MOXKET HMMETh TBOPUYECKHH Xapakrep, ObLI
CZIeNaH BBIBOJ 00 OXPaHOCIIOCOOHOCTH KOOPAWHAT.
OpHako TBOpYecKas NEITENbHOCTh HE CBOAMTCA

2 0 6gedenuu B IEiCTBHE YACTH HeTBEpTOil | pasmaHCKOro
kozekca Poccuiickoit @enepanum: Denep. 3akoH ot 18 nex.
2006 T. Ne 231-@3 // [Tapnamenrckas razera. 2006. 21 nmexk.

Matveev A. G., Sinelnikova V. N.

Webelievethatsmellsandtastes,apartfrom

their authenticity, are not works. A work is a
result of intellectual endeavors of a creator. It is
objective in its existence apart from its percep-
tion by a person. In fact, taste and smell are sen-
sationswhicharetheresultsofchemical expo-

sure to the receptors of taste organs or nasal mu-
cosa, respectively. In this case chemical sub-
stances causing particular sensations are pro-
tected results of intellectual activities. The estab-
lished system of intellectual copyright could see
these substances either as inventions or as know-
hows. We believe legislation should clearly spe-
cify that smells and tastes are not works of
science, literature, and arts.

As far as we know, the co urt practices of the
Russian Federation have not seen any disputes
over the smell or taste copyrightability so far.
The abovementioned Judgment of the RF Su-
preme Court of 8 April, 2015, could be referred
to the funniest court resolutions granting copy-
right to objects which are not supposed to be co-
pyrighted. The Court recognized the coordinates
of the state geodesic network facilities as copy-
righted objects. The Department of Federal Ser-
vice for State Registration, Cadastre and Carto-
graphy for Volgograd Oblast filed a lawsuit
seeking the collection of compensation for vi-
olating the exclusive rights since the defendant
used the coordinates of the state geodesic net-
work facilities without the appropriate permit.
Neither the RF Civil Code, Federal Law “On
Geodesy and Cartography”, in force at that
time,' recognized the coordinates of the state
geodesic network facilities to be copyrighted
objects. Article 11 of the Law “On Geodesy and
Cartography” declared that the exclusive right
for the results of geodesic and cartographic ac-
tivities are recognized and executed under civil
legislation. When wording its approach to the

copyrighted coordinates, the RF Supreme Court

' Federal Law No. 209-FZ “On Geodesy and Cartography” of

December 26, 1995. Russian Gazette. January 13, 1996. (no
longer valid).

referred, among other sources, to Article 10 of
the Federal Law on enforcement of Part Four of
the RF Civil Code®. This article is specific as
the materials of the state cartographic and geo-
desic fund of the Russian Federation are consi-
dered to be part of the results of intellectual en-
deavors in geodesy and cartography. Article 1 of
the Law “On Geodesy and Cartography” defines
the cartographic and geodesic fund as a set of
materials and data derived from geodesic and
cartographic activities. This article also defines
geodesy as an area of relationships developed
during academic, technical and industrial activi-
ties in identifying the shape, size, gravitational
field of the Earth, coordinates of the earth sur-
face points and their changes in time. Thus, the
RF Supreme Court had a technical reason for
recognizing the earth surface points as the re-
sults of intellectual activity. Moreover, as far as
the law defines geodesic activity as an academic,
technical and industrial activity, the Supreme
Court concludes that creation of geodesic mate-
rials and data could be of technical, industrial
nature and could be the p rocess of academic ac-
tivity, i.e. to be creative in its nature.

We believe that the Supreme Court made
two crucial mistakes in the proceedings. First of
all, the coordinates were recognized as copy-
righted objects, while Clause 5 of Article 1259
of the RF Civil Code clearly declares that copy-
right does not apply to inventions and facts. Di-
chotomy of ideas, facts (non-copyrighted con-
tent) and their expressions (copyrighted form)
are the crucial principle of the copyright. Unfor-
tunately, this approach was ignored by the Su-
preme Court. Secondly, doubtful and having no
basis in fact speculations about the creative na-
ture of the creation of geodesic materials process
served as the grounds for the conclusion about
the copyrightability of coordinates. However,

creative activity is not o nly about creation of

2 Federal Law No. 231-FZ “On Enforcement of Part Four of
the Civil Code of the Russian Federation” of December 18,
2006. Parliamentary Gazette. 21 December, 2006.
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Intellectual Property Objects Acquiring Protection in the 21st Century

TOJBKO K CO3AaHMIO Npou3BeneHuil. MHpIMU cio-
BaMM, U3 MPU3HAHUSA TOH MM MHOH NEeITeIbHOCTH
TBOPYECKOI HE CIEeNyeT, YTO BCE CBA3AHHBIE C HEH
pe3yabTaThl  OXPAHSAIOTCA ABTOPCKUM  IPABOM.
[Ipencransiercs, 4ToO, pemias BOIPOC 00 OXpaHe
00beKTa aBTOPCKUM IPaBOM, CHayasa CIEAyeT Ofl-
penenuTh, OTHOCHUTCS JU 3TOT OOBEKT K YHCIY
MIPOU3BECHUI HAYKHU, TUTEPATYpPhl U UCKYCCTBA, U
TOJIBKO TIOTOM (B CIy4ae MOJOKUTEIBHOIO OTBETA)
YCTAHOBUTH, SBJSETCS JH OH IIPOU3BEAECHUEM
TBOPYECKHM.

[IpumeuatensHo, uTo DenepaabHBIM 3aKOHOM
ot 29 utons 2015 r. B nyHkT 5 ctareu 1259 I'K PO
OBLIM BHECEHHI M3MEHEHHs' . B mepeuenb oObek-
TOB, Ha KOTOpPBIE aBTOPCKHE MpaBa HE paclpocTpa-
HSIIOTCSI, ObLIa BKJIOYEHA Teojormyeckas uHpop-
Manus o Hefpax. Takoe peleHue, ¢ Halled TOYKU
3peHusl, sBiIsgeTcs 000CHOBaHHBIM. bojee Toro, ero
clieIoBaI0 ObI MPOAOIKUTD M BKIIOUYUTH B CTATHIO
1259 TK P® nonoxeHuss 0 TOM, YTO aBTOPCKHUE
IpaBa HE PacIpOCTPAHSIIOTCS Ha BKYCHI, 3allaxH,
KOOpJMHATHl 3€MHOM MOBEpXHOCTH. B 1memom, B
HacTosllee BpeMsl MPEeACTaBIseTCS ONpaBIaHHBIM
Mepexo]] K yCTAaHOBJIEHHIO 3aKPBITOTO 3aKOHOMA-
TEJIBHOTO TEpeyHs] OXpaHSIEMbIX aBTOPCKUM IIpa-
BOM MPOU3BEIECHUI.

O0BbeKTHI CMeKHBIX MPaB,
noJjy4yawmue oxpany B XXI Beke

Tepmun «cMmexHble TmpaBa» (neighboring
rights) TiepBOHAYaIbHO CTajl HWCIOJB30BATHCS B
MPaBOBBIX JOKYMEHTAaX KaK TEXHHUYECKOe M Bpe-
MEHHOE Ha3BaHWE 3apOXKIAIOMIErOCs HMHCTHTYTA,
KOTOpPBIM TIPEANOJarajoch OXpaHsITh MpaBa apT-
CTOB-UCIOJHUTENEH, mponu3BoauTeiel GpoHorpamm
W BelaTelbHBIX opraHuzanuidi. OmHako BIocien-
CTBHM 3TO Ha3BaHHE MPHUOOpPENO oOIIe3HaAYNMBbIH
XapakTep, a yKa3aHHbIC IpaBa CTajld BOCIPHHH-
MaThCA B Ka4eCTBE KIACCHUECKHX CMEXKHBIX MpaB.
OTcyTcTBHE SIBHO BBIPQYKEHHOH WAEH B HaUMEHO-
BaHUU «CMEXKHBIE IpaBa» OJIarompHATCTBOBAIIO
TOMY, YTO B HAIlMOHAJBbHBIX 3aKOHOJATEIbCTBAX
MEpeYHU 3TUX NpaB CYLUIECTBEHHO pa3INYaroTcs.
Haubonpiiee uncino cMeXHBIX MpaB 3aKPEIeHO B
3akoHogaTenbcTBe ABcTpum, ['epmanuu, [lanum,
Hramum [17].

'O enecenuu w3venenmii B 3axon Poccuiickoit dexeparimu
«O Hempax» W OT/ENbHBIC 3aKOHOAATEIbHBIC aKThl Poccwuii-
ckoii deneparn: Denep. 3axoH ot 29 mroHs 2015 r. Ne 205-
@3 // http://www.pravo.gov.ru. 30.06.2015.
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Haubonee AnHAMHYHO HHCTHTYT CMEKHBIX
npaB pa3BuBaercs B mpase EBpomelickoro Corosa.
JIOTIOMHUTENBHO K KJIACCUYECKOW TpHANe 3STUX
npaB B €BPOINEHCKOM MpaBe B KoHIEe XX B. Oblia
IIPOBO3IJIAIIEHA OXpaHa CIEAYIOIIUX IPaB: IPaBa
TPOIOCEPOB KMHO(HIEMOB®; MPAaBO Ha MPOM3BE-
JICHUs, BIIEpBbIE OMYOIMKOBAHHBIE IOCIE TOTrO,
KaK OHHU IMEpelUI B OOLIECTBEHHOE IOCTOSHHE
(mpaBo myOnmKaTopa); MpaBO HAa KPUTHYECKHUE U
Hay4Hble NyOJMHKAlMd MPOU3BEICHUH, KOTOpHIC
HAXOMATCA B OOIIECTBEHHOM IOCTOSHHK'. Kpome
Toro, B JlMpeKTuBe, IMOCBSIEHHOW oOXpaHe 0a3
JAHHBIX', GBLIO MPH3HAHO UCKITIOYHTEILHOE IPABO
Ha HETBOpYECKHE 0a3bl NaHHBIX, CO3AaHUE KOTO-
pBIX TpeOyer BIOKEHHUsSI 3HAUYNTEIbHBIX YeIOBeYe-
CKUX, TEXHUYECKUX U (PUHAHCOBBIX PECYPCOB. DTO
paBO Ha3BaHO «sui generis». B To e Bpems 3T0
MIPaBO OTHOCUTCS K YUCITy CMEXKHBIX IIpaB, HaIlpU-
Mmep, B ABctpun, I'epmannn, IlIBenun. EBpomneii-
CKHIl OMBIT YacTUYHO ObUT 3aMMCTBOBaH Poccuii-
ckoit denepanueii. C npunstuem B 2006 r. yactu
4 TK PO B Hee ObUIO pelIeHO BKIIOYHUTH B KayecT-
BE CMEKHBIX IMPaB MPaBO HAa HETBOPUYECKHE 0a3bl
JaHHBIX U IPaBO MyOIUKaTOpA.

B nacrosmee Bpems B EC mpopmomxaercs
pacummpenue Kpyra cMexHsIx npas. B 2016 r. Es-
poneickas KOMHCCHs INpPEACTaBUIIa IPOEKT Jlu-
PEKTHBBI 00 aBTOPCKOM IpaBe Ha eAnHOM mudpo-
BOM PBHIHKE . B 3TOM JOKYMEHTE COCpeIOTOUYEHE!
OCHOBHBIE NPEUIOKEHUS 10 aJanTalii aBTOPCKO-
ro nmpaBa u cMexHbIX npaB EC k mudposoii cpene.
B Ttekcr /lupekTHBB HEOTHOKPATHO BHOCHIINCH
U3MEHEHYsI. EBpONEICKUI MTapIaMeHT IPUHSII €€ B
nepsoM uTennu 12 cenrsabps 2018 r.° B pesynsra-

% Mupextrea Ne 92/100/EEC or 19 Hosi6. 1992 T. 0 mpaBe
apeH/pl, mpaBe 0e3BO3ME3THOTO IMONTH30BAHHUS M HEKOTOPBIX
npaBax, CMEXHBIX C aBTOPCKUM NPaBOM B chepe HHTEIICKTY-
anmpHON cobctBeHHOCTH. URL: https://wipolex.wipo.int/ru/
legislation/details/5815 (maTa o6pamenms: 01.02.2019).

3 Ilupexruea EC Ne 93/98/EEC ot 29 okT. 1993 r. 0 rapMoHH-
3aI[MU CPOKA OXPaHbI aBTOPCKOIO MpaBa U HEKOTOPBIX CMEK-
meix  mpaB. URL:  https:/wipolex.wipo.int/ru/legislation/
details/1427 (mara obpamenus: 01.02.2019).

4 HupextuBa Epomnefickoro mapnamenta m Cosera EC Ne
96/9/EC ot 11 mapra 1996 r. o npaBoBoOii oxpaHe 6a3 JaHHBIX.
URL: https://wipolex.wipo.int/ru/legislation/details/1409 (ma-
Ta obpamenus: 01.02.2019).

> Proposal for a Directive of the European Parliament and of
the Council on Copyright in the Digital Single Market. URL:
https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52016PC0593 (mata oOpare-
aust: 01.02.2019).

¢ Amendments adopted by the European Parliament on 12
September 2018 on the proposal for a directive of the Euro-
pean Parliament and of the Council on copyright in the Digital
Single Market. URL: https://www.europarl.europa.eu/sides/

works. In other words, recognizing this or that
activity to be a creative one does not mean that
all the associated results are copyrighted. We
think that the issue of a copyrighted object re-
quires one to understand whether the object can
be referred to works of science, literature, and
arts, and then (in case of a positive answer) to
determine whether this work is a creative one.

It is notable that the Federal Law of 29
June, 2015, introduced some amendments to
Clause 5 of Article 1259 of the RF Civil Code .
The list of objects which are not considered co-
pyrighted objects was added with geological in-
formation about mineral resources. The amend-
ment appears to be quite reasonable. Moreover,
it would be the right idea to continue changes
and supplement Article 1259 of the RF Civil
Code with the provision that copyright does not
apply to tastes, smells, coordinates of the earth
surface. On the whole, the shift towards an ex-
haustive law-based list of copyrighted objects is
seen to be reasonable.

Objects of Neighboring Rights Acquiring
Protection in the 21* Century

The term “neighboring rights” or “related
rights” was originally used in legal papers as a
technical and temporary name for the emerging
institute which was supposed to protect the
rights of performing artists, record producers
and broadcasting companies. However, later
this name became rather general, and the men-
tioned rights were perceived as classical neigh-
boring rights. A lack of clearly expressed idea
in the wording “neighboring rights” contributed
into the situation when the lists of these rights
significantly differ in national legislations. The
longest lists of neighboring rights are provided
in the legislations of Austria, Germany, Den-
mark, [taly [17].

! Federal Law No. 205-FZ “On Amendments to the Law of
the Russian Federation ‘On Mineral Resources’ and Some
Legislative Acts of the Russian Federation” of June 29, 2015.
Available at: http://www.pravo. gov.ru (accessed 01.02.2019).

The institute of neighboring rights is
dynamically developing in the law of the European
Union. The classical triad of these rights in the
European law was extended due to the protection
granted to the following rights at the end of 20"
century: rights of film producers’, the right for
works which are published for the first time after
they have acquired the status of public ownership
(the right of the publisher), the right for critical and
scientific publications of works which are in public
domain®. Moreover, the Directive devoted to the
protection of databases® recognized the exclusive
right for non-creative databases, designing which
requires investment of significant human, technical
and financial resources. This right is called sui
generis. At the same time, this right refers to
neighboring rights, for example, in Austria,
Germany, Sweden. FEuropean practices were
partially borrowed by the Russian Federation. Part
Four of the RF Civil Code approved in 2006
included the right for non-creative databases and
the right of the publisher as neighboring rights.

Today, the European Union continues to ex-
tend the list of neighboring rights. In 2016, the
European Committee drafted the Directive on
Copyright in the Digital Single Market’. This
document summarizes the main proposals concer-
ning the adjustment of the copyright and neigh-
boring rights of the European Union to the digital
environment. The Directive has been changed
many times. The European Parliament adopted it
in the first reading on 12 September, 2018 °.

% Directive 2006/115/EC of the European Parliament and of
the Council of December 12, 2006 on Rental Right and Lend-
ing Right and on Certain Rights Related to Copyright in the
Field of Intellectual Property (codified version). Available at:
http://www.wipo.int/wipolex/ru/ text.jsp?file id=179834 (ac-
cessed 01.02.2019).

3 Directive No. 2006/116/EC of the European Parliament and
of the Council of December 12, 2006 on the Term of Protec-
tion of Copyright and Certain Related Rights (codified ver-
sion). Available at: http://www.wipo.int/ wipolex/ru/details.
jsp?id=17095 (accessed 01.02.20179).

* Directive No. 96/9/EC of the European Parliament and of the
Council, of March 11, 1996 on the Legal Protection of Data-
bases. Available at: http://www.wipo.int/wipolex/ru/text.
jsp?ile id=126789 (accessed 01.02.2019).

> Proposal for a Directive of the European Parliament and of
the Council on Copyright in the Digital Single Market. Avail-
able at:  https://eur-lex.europa.ceu/legal-content/EN/TXT/
2uri=CELEX:52016PC0593 (accessed 01.02.2019).
 Amendments Adopted by the European Parliament on 12
September 2018 on the Proposal for a Directive of the Euro-
pean Parliament and of the Council on Copyright in the Digi-
tal Single Market. Available at: https://www.europarl.euro-
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T€ HENMpOCThIX INeperoBopoB B EBpormeiickom Co-
BeTe U EBpomneickoidl KOMHCCHM BHOBb M3MEHEH-
HBIH TekeT JupexTuBbl OblT mpenacTaBieH B EBpo-
neiickuii mapmament 13 despans 2019 r.'

B [lupexkTtuBe mnpemyaraercs NpU3HATh JBa
HOBBIX CMEXHBIX IpaBa. [lepBbIM sBisIeTCS paBo
n3zaTeneil mpeccbl Ha OHJIAWH-HCIONB30BaHHUE UX
myOnmKanuii arperatopaMu HoBocTed. B mocien-
HUE TOAbl HA PHIHKE MyOJMKAallMd HOBOCTEH MOs-
BWJIMCh HOBBIE MI'POKH, KOTOPBIMH, B YaCTHOCTH,
SIBIISIIOTCS. HOBOCTHBIE arperaTopbl (Hampumep,
«GoogleNews», «Adnnexc.HoBoct»), a Takxke co-
OUalbHble CeTH. OTH OHJIAWH-TUIATPOPMBI OTO-
OpakaloT CTPYKTYPHPOBAHHYIO HOBOCTHYIO JICHTY
(monbopky HOBoCTel 3 paznuynbix CMU), koto-
pasi aBTOMaTH4YecKd (OPMHUPYETCS MO Pa3IuYHBIM
kputepusMm. [lpemnaraemoe B [lupekTtuBe mpaBo
n3zaTeneil mpeccbl MPU3BAHO 3ALIUTUTH UX MHTE-
Pechl, KOTOpBIE, 110 MHEHUIO EBporielickoi KoMuc-
CHH, YIIEMJISIOTCS JEeATENbHOCThIO arperaTopon
HoBocTer. CornacHo myHkTy 1 ctateu 11 dupek-
TUBBI, TOCYJapCTBa-4JIEHBI MPEIOCTABISIOT U3/a-
TENSIM Tpecc-MyOIUKaIi, CO3IaHHBIX B TOCyIap-
CTBe-wJIeHE, IIpaBa, MPENyCMOTPEHHBIE B CTAaThe 2
u myskTte 2 cratbu 3 Jdupextussl 2001/29 /EC, na
OHJIAH-MCIIOIB30BAaHUE WX IMyONMKaluil MmocTas-
OIMKaM{A  yCIyT HMHQOPMAIMOHHOTO OOIIECTBa.
[IpaBa, npeaycMOTpeHHBIE CTaThEH 2 U MTyHKTOM 2
crarbu 3 Jlupektussl 2001/29 /EC, — 310 ipaBo Ha
BOCIIPOM3BEACHUE U MIPaBO Ha JOBEIEHUE A0 BCeE-
obmero cBenenus. IIpaBo wuzgarenelt mpecc-
myOJIMKauii OTHECEHO B MyHKTE 32 mpeaMOyIbl
JupekTuBbl K cMexHBIM TpaBaM. OHO sBiseTCS
CaMOCTOSATENBHBIM MPABOM IO OTHOILIEHHIO K aB-
TOPCKHUM TIpaBaM Ha TEKCTHI CTaTeil U Apyrue oob-
eKThl, pazMelaemslie Ha caiitax CMU.

[Tonxox paccMaTpuBaTh HOBOE IPaBO M3ATe-
Jied Tpecchl Kak CMEXHOE MPaBO B paMKax €BpO-
MEIICKOr0 aBTOPCKOrO TpaBa IMPEJCTABISIETCS aK-
TyaJbHBIM U OOOCHOBAaHHBIM, TaK KaK KOHTHHEH-
TaJbHOE aBTOPCKOE IMpaBO, B OTJIMYHE OT AHIJIO-
aAMEpUKAaHCKOT0, OXpPAaHSET TOJbKO TBOPYECKHE
npousBenenus. JlrobonsiTHO, uTto B 2013 1. ['ep-
MaHUs YK€ IpHU3Hajda 3a M3JaTelsiMU HOBOCTEH

getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2018-
0337+0+DOC+XML+VO0/EN (nata oopamenus: 01.02.2019).
! Proposal for a Directive of the European ParliamentaAnd of
the Council On Copyright in the Digital Single Market (text
with a relevance) URL: http://www.europarl.europa.eu/meet-
docs/2014 2019/plmrep/ COMMITTEES/JURI/DV/2019/02-
26/Copyright-AnnextoCOREPERIetter EN.pdf (mara o0pa-
menwst: 26.02.2019).
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UCKJIFOUUTEIIbHOE cMexxHOe mpaBo (§ 87f-87h 3a-
KOHA 00 aBTOPCKOM IpaBE H CMEKHBIX IpaBax)’.
OpnHako Ha MpakTHKE TepMaHCKHE H3IAaTeIbCTBa
paspemmn  «GoogleNews» 0e3BO3Me3THO HC-
MOJIb30BaTh UX KOHTEHT. BTopoit crpaHo#, KoTO-
pas yCTaHOBHWJIA OXpaHy INpaB H3JaTeneil Mpecchl,
crana Wcnanwms. 3neck B 2014 1. ObuT U30paH Me-
XaHW3M TIPEIOCTaBIICHUsl H3JaTeNsIM TMpaBa Ha
BO3HArpaXkJieHHe, YCTAHOBJIEHHOTO B paMKax
IUTATHOTO CBOOOJHOT'O HWCIOJNB30BaHUS ITyOJHKa-
il mpeccel (. 2 cr. 32 3akoHa 00 MHTENIEKTY-
anpHOU coOctBeHHOCTH). [lpu 3TOM OCyIIECTRIIC-
HUE MPEJOCTaBIEHHOr0 MpaBa Ha BO3HArpaXKaeHue
BO3MOXXKHO TOJBKO B paMKax KOJUIEKTHBHOTO
yIpaBieHHs] aBTOPCKUMHU TpaBaMu. Takas MOZAEIb
OXpaHbl HHTEPECOB H3JaTeNell sBIAETCS MeEHee
ruOKoil 1 yZoOHOH, YeM MOJeNb HCKIIOYUTENHHO-
ro mpapa, TA€ caM HU3JaTellb pelaer, TpeOOoBaTh
WIM HET OT arperatopa HOBOCTEH YIUIaThl BO3HA-
rpaxnaenns. HeraTuBHbIM 3 eKTOM OT HCIIAHCKO-
ro moaxoja crano To, 4yto «GoogleNewsy ymien u3
Ucnanun®. Takum obpazoM, u B 'epmanuu, u B
Vcnannm u3paTtesnsiM mpecchl HE yOaaoch MOHETH-
3UpOBaTh MIPEOCTABICHHbIE UM IIpaBa.

OOBEKTOM HOBOI'O CMEXHOTO IpaBa H3JaTe-
Jel sBIsSeTCS Tpecc-MyOIMKanus, MoJ KOTOPOH
MOHUMAETCSI COOPHUK, COCTOSAIINI B OCHOBHOM M3
JUTEPAaTYPHBIX MPOU3BENCHHUN >KypHAIUCTCKOTO
XapakTepa, KOTOpBIH: 1) MOXKeT Taxke BKIIOYATh
JpyrHe MPOU3BEACHUS WM 00BEKTHI; 2) MpeacTaB-
nsieT co0oi OT/AENBbHBIA 3JIEeMEHT B Iepuorye-
CKOM WJIM PEryJisipHO OOHOBIIIEMOM H3JaHHU (Ta-
3eTe WIN XypHajie 00Iero Wiv crenuagbHOro Xa-
pakTepa); 3) uMeeT LENbI0 MPEAOCTABUTH IIHPO-
Kol myOnuke MHGOPMALNIO, CBSI3aHHYIO C HOBO-
CTSIMA WJIM JIPYTUMH TeMamu; 4) myOnmKyercsl B
J0OBIX CpEACTBAX MaccoBOW HMH(OpPMALUU IO
WHUIMATHBE TIOCTaBIIMKa YCIYT U MOA €ro peaakx-
UOHHOH OTBETCTBEHHOCTHIO (CT. 2 JIMPEKTUBHI).
Tam ke cka3zaHO, UTO aKaJeMUYECKHe U Hay4yHbIC
MEepUOINYECKNE H3JaHMUs HE SBIAIOTCA Ipecc-
nyONUKalUsIMU B CMbICTIe HacTosmel J{npeKTuBEI.
B mynkre 33 mpeaMOynbl yTOYHEHO, YTO IMpecc-

% 3axon OeneparuBHoi Pecrrydnmku ['epmanms 06 aBTOpCKOM
mpaBe M CMEXHBIX mpaBax oT 9 cent. 1965 r. URL:
http://www.wipo.int/wipolex/en/text.jsp?file_id=239044 (nara
obpamenus: 01.02.2019).

3 Online News Aggregation and Neighbouring Rights for
News Publishers. URL: https://www.asktheeu.org/en/request/
4776/response/15356/attach/6/Docl.pdf (marta oOpameHus:
01.02.2019).

Matveev A. G., Sinelnikova V. N.

Due to the challenging negotiations in the Euro-
pean Union and European Committee, the Direc-
tive was changed again, and the new text was
heard in the European Parliament on 13 Febru-
ary, 2019'.

The Directive proposes to recognize two
new neighboring rights. The first one is the right
of the press publishers for online use of their
publications by the news aggregators. Recently,
there have appeared new players in the market of
news publication, in particular, the news aggre-
gators (for example, GoogleNews, Yan-
dex.News) as well as social networking sites.
These online platforms display structured news
feed (selection of news from different mass me-
dia) which is automatically generated into dif-
ferent categories. The right of the press publish-
ers proposed in the Directive is designed to pro-
tect their interests, which, as the European
Committeebelieves,areviolatedbytheopera-
tion of the news aggregators. Under Clause 1 of
Article 11 of the Directive, the member states
grant the publishers of pre ss-publications created
in the member state the rights specified in Ar-
ticle 2 and Clause 2 of Article 3 of the Directive
2001/29 /EC for online use of their publications
by service providers of the information society.
The rights provided for in Article 2 and Clause 2
of Article 3 of the Dire ctive 2001/29 /EC are the
right to reproduction and the right for making
available to the public. The right of the publish-
ers of press-publications is referred to neighbor-
ing rights in Clause 32 of the Directive pream-
ble. It is an independent right in relation to the
copyright for texts of the articles and other ob-
jects placed on the ma ss media websites.

The approach to consider the new right of
the press publishers as a neighboring right within
the European copyright app ears to be reasonable,
because the continental copyright, unlike the

Anglo-American copyright, only protects crea-
tive works. It is interes ting to note that in 2013
Germany already recognized the exclusive
neighboring right of the news publishers (§ 87f—
87h of the Act on Copyright and Related
Rights)®. However, in practice German publish-
ing houses allowed GoogleNews to use their
content free of charge. Spain was the second
country to introduce protection of the press pub-
lishers’ rights. In 2014 there was selected a me-
chanism for providing publishers with the right
for remuneration estalshed within the fee-
based independent usage of the press publica-
tions (Clause 2 of Article 32 of the Law on Intel-
lectual Property). At the same time, this right for
remuneration could be exercised within the col-
lective management of copyrights. This model
for the protection of publis hers’ interests is less
flexible and convenient than the model of the
exclusive right, where the publisher decides
whether to charge the news aggregator or not.
This Spanish approach gave a negative result as
GoogleNews left Spain®. Thus, both in Germany
and in Spain the press publishers did not manage
to monetize the granted rights.

The object of the new neighboring right of
publishers is a press-publication, which is de-
fined as a collection of mainly literature works
of journalistic nature which 1) can also include
other works or objects; 2) are a separate element
in a periodic or regularly updated issue (newspa-
per or general or specialized journal); 3) have the
purpose to publicize information connected with
the news or other topics; 4) are published in any
mass media at the initiative of the service provid-
er and under its editor responsibility (Article 2 of
the Directive). The Directive also states that aca-
demic and periodic issues are not press-

publications in terms of t he present Directive.

pa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-
2018-0337+0+DOC+XML+VO//EN (accessed 01.02.2019).

! Proposal for a Directive of he European Parliament And of
the Council On Copyright in the Digital Single Market (text
with a relevance). Available at: http://www.europarl.euro-
pa.eu/meetdocs/2014 2019/plmrep/COMMITTEES/JURI/DV
/2019/02-26/Copyright-AnnextoCOREPERIetter EN.pdf
(accessed 26.02.2019).
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% Law of the Federal Republic of Germany on Copyright and
Neighboring Rights of September 9, 1965. Available at:
http://www.wipo.int/wipolex/en/text.jsp?file_id=239044 (ac-
cessed 01.02.2019).

3Online News Aggregation and Neighbouring Rights for News
Publishers. Available at: https://www.asktheeu.org/en/request/
4776/response/15356/attach/6/Docl.pdf (accessed
01.02.2019).
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myOJIMKAaUK colepKaT B OCHOBHOM JIUTEpaTyp-
Hble TPOU3BEACHUS, HO BCE Yallle BKIIOYAIOT B CeE-
0s1 pororpadun u Bugeo. OTAEIbHBIC CIOBA HIIH
O4YEeHb KOPOTKHE BBIJCPIKKH M3 IMyONWKalui He
SIBJISIFOTCST 00BEKTOM HOBOT'O CMEKHOTO Ipasa (1. 1
cT. 11).

BropbiM cMeXHBIM NpaBOM, BKIIOYEHHBIM
B NMPOEKT J{MPEKTHUBEI, CTAJIO IIPaBO OPTaHU3aTOPOB
CHOPTHUBHBIX MEPONPUATUN pas3peliaTh 3aMuch U
MOCNeyIoIee BOCIPOU3BENCHHE WU COOOIIeHNE
IO BCEOOIEro CBEACHUS COOTBETCTBYIOIIMX CO-
pEeBHOBaHMN (IPaBO Ha OCBEIIEHHE CIIOPTHUBHBIX
Mepornpusituii). B mauane XXI B. 6xarogaps ung-
poBOMY BelaHuio, IHTEpHETY ¥ HOBBIM TEXHOJIO-
THSIM ~ BUJEO3AMMCH  HHIYCTPUS  CIIOPTHUBHBIX
TpaHCIALMI MMOKa3ajga CyHUIECTBEHHBIM pocT ayau-
TOPUU U JAeHexHoro mortoka. A. M. Kyszernosa
CIPaBEUIMBO OTMEYAET, YTO POCT 3KCILTyaTallluu
IIpaB Ha pe3yJibTaThl TBOPUYECKOH JESITEIHLHOCTH B
cdepe cnopra mpeBpaliaeTcs CeroHs B OJUH U3
CaMbIX MOIIHBIX HCTOYHHKOB (YHHAHCHPOBAHHUSI
CIOPTUBHOM JEATENbHOCTH M CIOPTUBHBIX MEpO-
npustui [14, c. 4].

XoTs MpaBa BEUIATEIBHBIX OpraHU3alui Obl-
JI1 MpU3HaHHbI eme B XX B., 3Ta OXpaHa He 3aTpa-
THBAET CIEAYIOUIMX BOMPOCOB: SIBISETCS JIM O0B-
€KTOM KaKUX-JIMOO MpaB caMO CIIOPTHBHOE COPEB-
HOBaHHME, KTO BIIpaBE€ KOHTPOJIUPOBATH 3aIlHCh
3THUX MeponpusITHid. MeXTy TeM 3TH BONPOCHI
UMEIT (QyHAaMEHTANbHBIH XapakTep Ui TpaBa
HWHTEIIEKTYanbHOW COOCTBEHHOCTH B cdepe crop-
ta. T. Mapronu (T. Margoni) monaraer, 4To, He-
cMoTpst Ha otcyrctBue B EBpormeiickom Corose
rapMOHM3ALMK TpaB Ha CIIOPTHUBHBIE COPEBHOBA-
HUs, IPaBOBO€ perynupoBanue B crpaHax EC xo-
pomro obecrieynBaeT 3alIUTy WHBECTUIMH B JaH-
nyto ungycrputo [37, p. 388]. Kak ormeuaercs B
MacIITaOHOM HCCIIEIOBaHHH, ITOCBSIIIEHHOM OXpa-
HE MpaB OpPraHU3aTOPOB CIHOPTHUBHBIX MEpPONpHs-
THH, B 6onmpmmHCTBE cTpan EBpomeiickoro Coroza
HET YETKOH perylaMeHTalli IpaB Ha CIIOPTUBHBIC
copeBHOBaHMs. Takue cTpasbl, kak DpanHnus,
I'pennst, bonrapusi, Pymeinus, Benrpus, Wramnus,
YCTAHOBIJIM CIEIHAIbHYIO OXpaHy MpaB OpraHH-
3aTOPOB CHOPTHBHBIX MEPONPHUATHII B CBOMX Ha-
HMOHATBHBIX 3akoHax [30, pp. 12—-13].

Bonpoc o mpaBoOOBEKTHOCTH CIOPTUBHOTO
MEpOIIPUATHS B KOHTEKCTE IpaBa WHTEIIEKTY-
aNbHOW COOCTBEHHOCTH OBUT MpEeIMETOM aHalln3a
Cyna copasemmBoct EC. B pemienun ot 4 ok-
Ts10pst 2011 r. Cyn mpuiien K BeIBOAY, uTo (yT-
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OOJIbHBIE MaT4YM HE MOTYT PacCMaTpUBATHCS Kak
OXpaHseMble aBTOPCKHM NPABOM HPOHM3BEICHHUS .
[To muennro Cyna EC, uToObl kBamu@uUUpOBaTh-
Cs B KauecTBE IMPOU3BEACHUS paccMaTpUBaEMBIil
00BEKT JOMKEH OBITh OpUTHHAJIBHBIM B TOM
CMBICTIE, YTO OH SBJSETCS WHTEUIEKTYaJbHBIM
TBOpeHHEM aBTopa. OJHAKO CIIOPTUBHBIE MEpO-
HpUATHS HE MOTYT pacCMaTpHUBAThCSA KaK pe3ylb-
TaThl MHTEJUIEKTYaJIbHOIN e TENbHOCTH B CMBICIIE
aBTOPCKOI'0 IMpaBa, Tak Kak B HUX HET MecTa Jid
TBOpUeckoi cBobonsl. [Ipencrasusercs, uro Cyn
EC cnenan taxxe 3HaUMMBII BBIBOJI, TOCTaHOBUB,
YTO CIOPTUBHBIE MEPONPUATUS KaK TaKOBbIE
UMEIOT YHHUKANBHBIN XapakTep U 4YTO OHU Kak ca-
MOCTOSITETIBHBI OOBEKT 3aCiy>KUBAIOT MPaBOBOH
oxpanbl. Takas oxpaHa MoxeT OBITH CpaBHHMA C
3alIMTON MPOU3BEAEHUN. M3 3TOro MOJIOKEHHUS,
Ha Halll B3IIAA, CIEeAyeT SBHBIA BBIBOJ, YTO OX-
paHa, cpaBHHMas C aBTOPCKO-IPaBOBOM, HO HeE
SIBIISIIOIIAsICSL TAKOBOM, — 3TO OXpaHa B ¢opme
CME)XHBIX IIpaB.

EBpomneiickuil mapnamenT, npuHumas 12 cen-
Ts0pss 2018 r. [lupekTuBy B TIEPBOM UTCHUH,
BKJIIOUMJ B Hee cTaThio 12a. B 3Toif craThe ObLIO
YCTAHOBJIEHO, YTO TOCYAAapCTBa-UJI€HbI Mpeaoc-
TaBISAIOT OpraHU3aToOpaM CHOPTUBHBIX MEPONpHUs-
TUH TIpaBa, NPEAYCMOTpPEHHbIE B cTaThe 2
u B myHkte 2 crateu 3 Jupextussr 2001/29 / EC
u B ctatbe 7 Jupexrursl 2006/115 / EC. Umerotcst
B BUJY IIPaBO Ha BOCIPOM3BENEHHE, TPABO Ha JO-
BE/ICHHE 10 BCEOOLIEero CBEJCHUS U MpaBoO Ha 3a-
nucek. Creayer 3aMeTuTh, YTO MPABO Ha 3aIHCh
XapaKTEepPHO TOJIBKO AJISi CMEXHBIX MpaB, 4TO MOJ-
TBEp)KJAaeT Hally TOUYKY 3pEHHS O CMEXHO-
MIpaBOBOW MpPHUPOAE paccMaTPUBAEMOro IIpaBa.
Opnaxo wHunuatuBa EBpomnelickoro mapiaMeHTa
HE Halla MOJAEP)KKYy MpH coryacoBaHuu Jlupek-
tuBbl B EBponeiickom Cosere u EBponelickoil ko-
muccuu. U crates 12a Obuia HCKITIOYEHA U3 TEKCTA
Jupektussl, npencrasienHoro 13 despans 2019 r.
B EBponelickuil napiaMeHT.

IIpaBo Ha ocBelleHHE CIIOPTUBHBIX MEpPO-
npustuil oxpansercs B Poccuu. CornacHo MyHKTY
4 craten 20 depepanpHoro 3akona «O ¢usnye-
CKOH KyJbsType U cnopre B Poccuiickoit @enepa-
UW» OpraHu3aTopaM (QU3KYJIBTYPHBIX U CIIOPTHB-
HBIX MEpOIpPUATHH MPHHAUISKAT MIpaBa HA UX OC-

! Judgment of the European Court of Justice 4 October 2011.
C-403/08, C-429/08. URL: http:/curia.europa.cu/juris/liste.
jstfmum=C-403/08&language=en (mata oOparieHus:
01.02.2019).

Intellectual Property Objects Acquiring Protection in the 21st Century

Clause33ofthepreamblestatesthat press-
publications mainly include literature works, but
more often than not they include photos and vid-
eos. Separate words or very short extracts from
publications are not obj ects of neighboring rights
(Clause 1 Article 11).

The second neighboring right included into
the draft Directive was the right of sporting
event organizers for recording and further repro-
duction of the respective competitions and mak-
ing them available to the public (the right to
coverage of sporting events). At the beginning of
the 21% century, digital broadcasting, Internet
and new technologies of video recording boosted
the audience and cash inflow in the industry of
sports broadcasting. A. M. Kuznetsova reasona-
bly notes that today a wide exploitation of the
right for the results of creative activities in
sports appears to be one of the most powerful
financing sources for sporting activities and
events [14, p. 4].

The rights of broadcasting organizations were
recognized to exist in the 20™ century, although
this protection does not consider the following is-
sues: whether a sporting event itself constitutes an
object of some rights, and who has the right to con-
trol recording of such events. Meanwhile, these
questions are fundamental for the intellectual prop-
erty right in sports. T. Margoni believes that, despite
the lack of harmonization for rights to sporting
events in the European Union, the legal regulation
in the EU countries protects investment in this in-
dustry in a proper manner [37, p. 388]. A large-scale
research devoted to the protection of the rights of
sporting event organizers notes that many EU coun-
tries lack clear regulation of the rights to sporting
events. Some countries, including France, Greece,
Bulgaria, Romania, Hungary, Italy, established a
special protection for rights of sporting event orga-
nizers in their national laws [30, pp. 12—-13].

The issue of the sporting event copyrighta-
bility in the context of the intellectual property
right was analyzed by the European Court of
Justice. In its Judgment of 4 October, 2011, the
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Court came to a conclusion that football matches
cannot be considered copyrighted works'. The
European Court of Justice believes that, to be
classified as a work, an object should be origi-
nal, which means it is an intellectual creation of
an author. However, sporting events cannot be
regarded as results of intellectual endeavors in
terms of copyright, because they are not asso-
ciated with creative freedom. The EU Court also
made a significant conclusion in its Judgment
that sporting events as they are have a unique
nature and they deserve to be protected as an
independent object. This protection could be
comparedwiththeprotectionofworks.This
provision makes us conclude that the protection
compared with the copyright protection but not
being that is the protection in the form of neigh-
boring rights.

The European Parliament adopted the Direc-
tive in its first reading on 12 September, 2018,
and added Article 12a. This article declares that
the member states grant organizers of sporting
events the rights under Article 2 and Clause 2 of
Article 3 of the Directive 2001/29 / EC and Article
7 of the Directive 2006/115 / EC. That is the right
to reproduction, the right for making available to
the public and the right for recording. It should be
noted that the right for recording is only typical of
neighboring rights, which supports our view on the
neighboring right nature of the right in question.
However, the European Parliament was not sup-
ported in its initiative in the European Council and
by the European Committee. As a result, Article
12a was excluded from the text of the Directive
presented on 13 February, 2019 in the European
Parliament.

The right to coverage of sporting events is
protected in Russia. According to Clause 4 of Ar-
ticle20 ofthe Federal Law “Onphysical culture
and sports in the Russian Federation”, organizers of
sporting events possess the right to their coverage

1Judgment of the European Court of Justice in cases C-
403/08, C-429/08 of October 4, 2011. Available at:
http://curia.curopa.cu/juris/liste.jsf?num=C-403/08 &langu-
age=en (accessed 01.02.2019).
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BEIlICHHE MTOCPEICTBOM TPAHCISILIUN M300pasKEHHSI
U (WiIM) 3ByKa MEPONpPHATHUH TOOBIMU criocoda-
mu'. B IyHKTE 5 TOl e CTaThbU CKA3aHO, YTO 3TH
mpaBa MOTYT OBITh WCIIOJNIB30BaHbl TPETHUMH I~
LlaM{ TOJIBKO HAa OCHOBAaHUM pa3pelieHuil opraHu-
3aTOpOB (DUBKYIBTYPHBIX M CIIOPTHBHBIX MeEpO-
OPUATUA WM COTJIAIIEHHH O NpHOOpeTeHUH
TPETPUMU JHMIAMHU 3THX TpaB. [IpaBunbHON npen-
CTaBJISIETCSl TOYKA 3pPEHMs], COrJacHO KOTOpOHM MO
CBOEH NpHUpOJE IMPaBO HA OCBEIIECHUE SBIAETCS
ONMM3KUM CMEKHOMY MpaBy BeUIATENbHBIX OpTaHU-
anui [14, c. 11; 8, c. 17-18]. Pernmamenranus
aToro mpasa B pamkax riaBel 71 I'K PO Bumgutcs
CBOEBPEMEHHOM.

O0BbeKTHI MATEHTHBIX NPAaB,
noJjy4awmue oxpany B XXI Beke

OngHuM W3 SpPKUX TPOSBICHUN HAYYHO-
TEXHUYECKOT'O Pa3BUTHS SIBIISIOTCS OWOMEIHUIIMH-
CKHE KIJICTOYHBIC IPOIYKTHI. DTU Pe3yJbTaThl MOKa
HE BBIJCICHBI B CAMOCTOSTEIBHBIA BUI 00BEKTOB
MHTEIUICKTYaJIbHONH COOCTBEHHOCTH, HO YK€ JI0C-
TATOYHO JIABHO WCHONB3YIOTCS JUIS JICUCHUS U
NpOo(UIAKTUKN PA3NIMYHBIX 3a00JICBAHUN YeIOBE-
Ka, a TAKXKE B IENIX MEIUIIUHCKOW peaOMTUTAIIHY.
OenepanbHbiM  3akoHOM 0T 23 wmions 2016 1.
Ne 180-®3 «O OMOMETUITUHCKUX KJICTOYHBIX MPO-
IYKTax» B TPa)IaHCKUN 00OpOT HAa TEPPUTOPUU
Poccuiickoli denepanyiv BBEIECH HOBBIM OOBEKT —
OMOMEIULIMHCKUI KIETOYHBIM MpoxyKT (cT. 2).
ITon HUM TOHHMMAETCA KOMILIEKC, COCTOSIIUN W3
KJICTOYHOMN JIMHUU (KJICTOYHBIX JTUHUI) U BCIIOMO-
raTeNbHBIX BEIICCTB MO0 M3 KICTOYHOH JIMHHH
(KJIETOYHBIX JIMHUI) M BCIIOMOTaTEIILHBIX BEIICCTB
B COUCTAaHUHU C MPOUICAIIMMH TOCYIAPCTBCHHYIO
PETUCTPALIUIO JICKAPCTBEHHBIMU TperapaTaMu Jist
MEIMIIMHCKOTO TPUMEHEHHUS ¥ (WJIM) MEIMIIMH-
CKUMHU HW3JICNIUSAMH, TPEIHA3HAYCHHBIA I TPO-
(PMIAKTUKY, TUaTHOCTHKY U JICUCHUS 3a00JIeBaHUI
WU COCTOSHUI MalueHTa, COXpaHEeHUsi OepeMeH-
HOCTH U MEIUITUHCKOW PeaOMIIUTAIIY MTAIUCHTA.

[Mpunstue ykazanHoro denepanbHOro 3aKo-
Ha, BHE BCSKOTO COMHCHHS, CIEIyeT IPU3HATH
MPOTPECCUBHBIM IArOM KakK B OOJIACTH OTEYECT-
BEHHOW IOPUCIPYACHIIMU, TaK U B chepe OmoTex-
HOJIOTHH, TIOCKOJIbKY JIAHHBIM HOPMATHUBHBIM TIpa-
BOBBIM aKTOM IPEOCTABJICHBI HIUPOKUE BO3MOXK-

' O gusuuecxoii xynsType u criopre B Poccuiickoii dezepa-
mun: @enep. 3akoH ot 4 gek. 2007 r. Ne 329-03 // Poccwmii-
ckas razera. 2007. 8 nek.
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HOCTH MCIIOJIb30BaHNS MHHOBAI[MOHHBIX TEXHOJO-
T B pa3IMYHBIX HalpaBiCHUAX MEIULIMHBI [23,
c. 71-72]. B cuny o0co0oif BaXHOCTH JaHHOTO
o0beKTa B TMpolecce JICUCHUS, ITUArHOCTHKH
¥ IpOoMITaKTUKA 3a00JIEBAHUI YENOBEKa YACITHM
IpoIeccy €ro 3aKOHOAATENbHOrO MpU3HAHUS
Y BBEJICHUS B TPa)XJTaHCKHI 000pOT 0c000€ BHHU-
MaHHe.

Hdeno B ToM, uTo pa3paborka, ampoOamus u
UCIIONb30BaHNE HOBBIX OMOTEXHOJOTHYECKUX JIe-
KapCTBEHHBIX U MPOPUIAKTUYECKUX MPenaparos,
a TaKkKe cnoco0OB TUATHOCTUKH HEMOCPEICTBEH-
HO CBf3aHBl C y4YacTHEM YEJIOBEKa B KadecTBE
CyObeKTa DKCIEPUMEHTa, KOTOPHIH HEpPEAKO SB-
JsieTcs pUcKOM sl ku3HH. [losToMy HeoOxomu-
MBI IOpUMYECKHE FapaHTHH MPABOMEPHOCTH Ta-
KOW JeSITeTbHOCTH U JAOJKHBI OBITH OCHOBaHBI Ha
OpUHIOUIAX AOOPOBOJBHOCTH M corjacus. [lan-
HbIe 00CTOSTENHCTBA MOCTYKUIH OHUM U3 OCHO-
BaHUU NpuHATHS BceMupHOW METULIMHCKON ac-
coupanyen JeKIapanuy, peryiupyroue OoTHO-
nieHust B chepe OMOTEXHOJIOTHH — «DTHYECKHE
MOPUHIUIIBL TPOBEACHUS METUIIMHCKUX HCCIEN0-
BaHUU C y4acTHEM JIIOJIel B KauecTBE CyOBEKTOB
uccnenaoBanus» (npuHsara Ha 18-ii ['enepanbHOI
accambiiee BcemMupHOW MEOUITMHCKOW accorua-
mun  (WorldMedicalAssociation—- WMA), T.
Xenscunky, mioHs 1964 r.)°. Dra nexmaparus
COJIEPKUT PEKOMEHJAINu JUIsl Bpayeil, MpoBoz -
MIUX MEINKO-OMOJIOTHYECKUEe HCCISIOBaHMUs Ha
monsax. HecMoTps Ha pekoMeHIaTelnbHBIN Xapak-
TEp, €€ MOJOXKEHHUS MOJYy4YHUSIM CBOE Pa3BUTHE U
KOHKpETH3alLlMIO B pAJie MEXIyHapOAHBIX HOpMa-
THUBHBIX [IPABOBBIX aKTOB, B TOM uucie B KoHnBen-
MM O 3alllUTe MpaB YeloBeKa M YeIO0BEYECKOro
JIOCTOMHCTBA B CBSI3U C IPUMEHEHHUEM JIOCTHIKE-
HUN OMOJIOTMU U MenuIuHbL: KOHBEHITMY 0 TipaBax
yenoBeka u ouomeaunmae ETS Ne 164 (3axmroueHa
B r. OBbes10 4 anpenst 1997 r.)’. Vkazannyio Kon-
BEHITUIO moAnucanu okono 40 crpaH, oHa Oa3upy-
eTcsl Ha NPHUHLMIAX, 3aKPElJIEHHbIX BO MHOTHX
MEXTyHapOJHBIX MPaBOBBIX JOKYMEHTax, B 4acT-
HOCTH BO BceoOmielt nexnapanuy npaB 4eloBeKa
(mpunsita ['enepanbaoit Accambneeit OOH 10 ne-

% XenbCHHKCKAs JeKTapaius BCeMHUPHOH MeIHIMHCKON ac-
conmanmu. URL: http://www.sgmu.ru/sci/ethical/ files/hd.pdf
(mata obpamenns: 01.02.2019).

KonBenmus o mpaBax denoBeka W OnoMequIHE OT 4 amp.
1997r. URL: http://conventions.coe.int/Treaty/fr/Treaties/
html/164.htm (mara o6pamenus: 01.02.2019).

Matveev A. G., Sinelnikova V. N.

by broadcasting the image and(or) sound of the
events by any means'. Clause 5 of the same ar-
ticle states that these rights could be used by the
third parties with the permit from the organizers
of physical and sporting events or under agree-
ments on acquisition of these rights with the
third parties. The view that the right for making
available to the public in its nature is close to the
neighboring right of broadcasting companies
appears to be reasonable [14, p. 11; 8, pp. 17—
18]. The regulation of this right in Chapter 71 of
the RF Civil Code should be considered timely.

Objects of Patent Rights

Acquiring Protection in the 21* Century

One of the most remarkable outputs of the
scientific and technological development is the
emergence of biomedical cell products. These
products have not yet been recognized as a sepa-
rate category of intellectual property objects de-
spite their relatively long-established use for the
purposes of treatment and prevention of different
human diseases, as well as for medical rehabili-
tation. Federal Law No. 180-FZ dated 23 June,
2016 “On biomedical cell products” introduced a
new object into civil circulation in the territory
of the Russian Federation, namely, biomedical
cell products (Article 2). It should be understood
as a complex consisting of a cell line (cell lines)
and excipients or of a cell line (cell lines) and
excipients in combination with publicly regis-
teredpharmaceuticalsforhumanuseand(or)
medical devices designed for the prevention, di-
agnostics and treatment of human diseases or
conditions, pregnancy maintenance and medical
rehabilitation of patients.

Adoption of the abovementioned federal law
should undoubtedly be considered a progressive
development both in the area of national juri-
sprudence and in that of biotechnology, as the
stated regulatory legal act promotes numerous

opportunities for using innovative technologies

! Federal Law No. 329-FZ “On Physical Education and Sports
in the Russian Federation” of December 4, 2007. Russian
Gazette. No. 276. December 8, 2007.
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in different areas of medicine [23, pp. 71-72].
As far as this object is of special importance for
treatment, diagnostics and prevention of human
diseases, the process of its legislative recogni-
tion should be described in detail.

As a matter of fact, development, testing
and use of new biotechnological pharmaceuti-
cals and preventive medicines, as well as diag-
nostic methods, are directly related to the par-
ticipation of an individual as an experiment sub-
ject, which often turns out to be life-threatening.
Therefore, legal guarantees should be provided
to support the lawfulness of such activity, and
they should be based on the principles of volun-
tariness and agreement. These circumstances
were one of the reasons for adopting the World
Medical Association Declaration to regulate
relations in the sphere of biotechnology — “Eth-
ical principles for medical research involving
humans subjects” (adopted by the 18th WMA
General Assembly, Helsinki, Finland, June
1964)*. This declaration provides recommenda-
tions for physicians conducting medical and bio-
logical research involving human subjects. Al-
though it is of advisory nature, its provisions
were further developed and specified in a num-
ber of international regulatory legal acts, includ-
ing Convention for the Protection of Human
Rights and Dignity with regard to the applica-
tions of biological and medical achievements:
Convention on Human Rights and Biomedicine
ETS No. 164 (adopted in Oviedo, 4 April
1997)*. The Convention was signed by over 40
states; it is based on the principles recorded in
many international regulatory legal acts, in par-
ticular, in the Universal Declaration of Human
Rights (adopted by the UN General Assembly

% Helsinki Declaration of the World Medical Association.
Available at: http://www.sgmu.ru/sci/ethical/files/hd.pdf (ac-
cessed 01.02.2019).

3 Convention on Human Rights and Biomedicine of April 4,
1997. Available at: http://conventions.coe.int/Treaty/fr/Trea-
ties/html/164.htm (accessed 01.02.2019).
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kaOps 1948 r.)l, B KoHBeHuu o 3amure npap ye-
noBeka u ocHOBHBIX cBOOO ETS Ne 005 (3aximro-
ueHa B T. Pume 4 Hos6ps 1950 r.)° u EBponeiickoii
couuanbHol xaptuun ETS Ne 163 (mpussita B T.
Typune 18 oxts0ps 1961 r. u mepecMoTpeHa B T.
Ctpacbypre 3 mas 1996 r.)’.

VY4acTHUKHU MEPEeYUCIEHHBIX U MHOTHX JIpYy-
X COMVIAIIEHHH OTMeYaloT HeoO0XOIUMOCTh
yBa)KaTh YENOBEKa KaK HWHAMBHAyyMa W Kak
MpeICTaBUTENSl YEeNOBEUYECKOTO poja, a TakKkKe
MPHU3HAIOT BAYKHOCTh O0ECIEUEHUs] ero JTOCTOWH-
CTBa; MOAYEPKHUBAIOT, YTO MHTEPECHl U OJaro OT-
JeTBHOTO YeJIOBeKa UMEIOT MPHOPUTET HAJl WHTeE-
pecaMu o0IecTBa UM HAYKH, a JI000e MeAUIUH-
CKO€ BMEIIATeNbCTBO, BKJIIOYAsl BMEIIATEILCTBO C
HCCIIEJIOBATENbCKIUMHU LENSMH, JTOJKHO OCYIIECT-
BIISITHCSI B COOTBETCTBHM C MPOQECCHOHAIBHBIMU
TpeOOBaHUSAMH, CTAHJAPTAMH U JIUILB TIOCIIE TOTO,
KaK COOTBETCTBYIOIIEE JIMIIO, TOTYYUB JTOCTOBEP-
HYI0 HH(OpMAIMIO O LEIH W XapaKTepe BMemla-
TENbCTBA, & TAKXKE O €ro MOCIEACTBUSIX H PUCKaX,
JacT Ha 3TO CBOE J0OPOBOIBHOE MUCHMEHHOE CO-
rnacue. KoHBeHIMs 0 mpaBax 4yenoBeka U Onome-
IWIHMHE TapaHTHPYeT KaXXAOMy JHUIy MpaBO B
1100011 MOMEHT OecTIpensITCTBEHHO OTO3BAaTh CBOE
corjacue.

[IpoBenenne MeAMIIMHCKOTO BMEIATEIBCTBA
B OTHOIICHHH HEACECIOCOOHBIX M OTrPaHHYCHHO
JIeeCTIOCOOHBIX JIMI MOXKET OBITh OCYLIECTBIECHO
TOJNBKO C pa3pelieHus] WX NpPEACTaBUTENCH WM
WHBIX YIIONTHOMOYEHHBIX cyObeKTOB. MHeHue He-
COBEpIICHHOJIETHEr0 paccMaTpuBaeTcsl Kak (ax-
TOp, 3HauCHHWE KOTOPOTO YBEIWYHMBACTCA B 3aBU-
CHMOCTH OT BO3pacTa HECOBEpIICHHOJETHEr0 u
CTEMEeHU ero 3penoctu [9].

Crarbs 21 Konctutynuu Poccuiickoit @e-
Jepalyy TapaHTHPYET CBOUM IpaKIaHaM 3aIlUTy
mpaB 4eloBeKa B 00nacTh OMOMEIUIIMHCKUX HC-
CJICIOBAHUM: HUKTO HE MOXET ObITh 0e3 J00po-
BOJIBHOTO COTJIACHSI TIOABEPTHYT METUIIUHCKUM,
HAayYHBIM MJIM WHBIM OmbITaM. Takum oOpazom,
OCHOBHOH 3aKOH CTpaHbl COIEPXKHUT MMIIEPATHB-
HBIM 3aIlpeT, KOTOPBIA ONpPEAENIeT CONEpKaHUe

1Bceo61uas{ JeKiIapanus mpaB deioBeka or 10 mex. 1948 r.
URL: http://www.un.org/ru/documents/decl conv/declara-
tions/declhr.shtml (naTa obpamenus: 01.02.2019).

% KOHBEHIMS O 3allHTe TIPaB YEIOBEKA W OCHOBHBIX CBOGOJ
ot 4 Hos6. 1950 r. URL: http://base.garant.ru/2540800/ (nara
obpamenus: 01.02.2019).

* EBpomeiickast commanbHas xaprust ot 18 okr. 1961 r. URL:
http://www kadrovik.ru/docs/har18.10.61.htm (mara oOpare-
aus: 01.02.2019).
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BCEX MOCJIEAYIOINX HOPMAaTHUBHO-IIPABOBBIX aK-
TOB, JEHCTBYIOIMX B yKa3aHHOW cdepe mpaBo-
oTHouieHu#. [Ipu 3TOM cnemyer mpu3HaTh, 4YTO
NepeueHb TaKUX JOKYMEHTOB BECbMa Y3KHMH, a UX
COJIep)KaHMe KacaeTcsl JUIIb OTAEIBHBIX acHek-
TOB MEIUIMHCKUX MCCIEIO0BAaHUN C Yy4JacTHEM
J0JIeld, MO3TOMY OHM HE 00pa3yloT LENOCTHYIO
CHUCTEMY IIpaBOBOTO pEryIHpOBaHUA B cdepe
OMOMEIUIIMHEI.

s WIUTIOCTpaliMi IAHHOTO BBIBOJIA YKAXKEM
CIIEIYIOLIHE 3aKOHBI (B XPOHOJIOTMYECKOM ITOPSIZIKE):

—3aKkoH Poccuiickoit @enepauun ot 2 Hrons
1992 r. Ne 3185-1 «O mcuxuaTpu4ecKkoil MOMOIIH
Y TapaHTHUAX NpaB TPakJaH NP €€ OKa3aHUM»;

—3akoH Poccuiickoit @eaepanuu or 22 ne-
kabpst 1992 r. Ne 4180-1 «O TpaHCIUIaHTaAI[UH Op-
TaHoB M (MJIM) TKaHEH YeloBeKay;

— @enepanbHbIl 3aKOH OT 5 urond 1996 r.
Ne 86-®3 «O rocynapcTBEHHOM peEryJIMpOBaHUU
B 00JIACTH T€HHO-MHKEHEPHOW AeSTEbHOCTHY;

— @enepanbHblii 3akoH oT 20 mas 2002 .
No 54-03 «O BpeMEHHOM 3ampere Ha KJIOHHPOBA-
HUE YesIOBEKay;

— GenepanbHblid 3aKoH 0T 3 gexabps 2008 T.
Ne 242-03 «O rocynapcTBEHHON T'€HOMHOW peru-
crpauuu B Poccutickoin denepaunny;

— MenepanbHblii 3akoH oT 21 HOsAOpst 2011 T.
Ne 323-03 «O6 ocHOBax OXpaHbI 3I0POBbS TPaAXK-
nan B Poccuiickoit @enepanun» (3aMEHUI paHee
nericrBoBaBie OCHOBBI 3aKOHOIATEIbCTBA Poc-
cuiickori deneparuu 00 oxpaHe 370POBbS TPAK-
naH, ytBepkaeHHble BepxoBHeiM CoBerom Poc-
cuiickoit @enepanuu 22 utons 1993 r. No 5487-1);

— MdenepanbHBId 3aK0H OT 29 urons 2015 r.
Ne160-03 «O MexaAyHAPOIHOM METUIIMHCKOM
KJIacTepe U BHECEHHUM W3MEHEHUW B OT/JENbHBIC
3aKOHOJaTenbHble akThl Poccuiickoit ®enepa-
UW.

BmecTe ¢ TeM B 3KOHOMHYECKH pa3BUTHIX
CTpaHax MHUpa HHHOBAallMOHHBbIE OWOMEIULIMH-
CKHE HCCIEJOBAaHUS 3aHUMAIOT JUIUpPYIOILEe
MOJIOKEHHE, a TOJy4YeHHBbIe pe3ynbTaThl, He-
CMOTpsI Ha BBICOKYIO CTOMMOCTb, AKTHBHO HC-
NOJNB3YIOTCS HAa MPAaKTHKE W HAaXOmsATCsA B cdepe
JIeTaIbHOI0 MPaBOBOI'O peryiupoBanus. B kade-
CTBE MpUMeEpa MOXHO NMPUBECTH Hanmbojee BaxK-
HbI€ TIPaBOBBIE JOKYMEHTHI, K KOTOPHIM, B 4acT-
HOCTH, OTHOCSITCS:

— BceoOmias nexmapanys o TeHOME YeJoBeKa
W TpaBax 4ejoBeka (mpuHATa Ha 29-i ceccuu [e-
HepanpHOH KoH(pepenuuun IOHECKO mo Bompo-

Intellectual Property Objects Acquiring Protection in the 21st Century

on 10 December 1948)', Convention for the
Protection of Human Rights and Fundamental
Freedoms ETS No. 005 (signed in Rome on 4
November 19502), and European Social Charter
ETS No. 163 (adopted in Torino on 18 October
1961 and revised in Strasbourg on 3 May 1996) °.

The participants of the abovelisted and
many other agreements highlight the necessity to
respect a human as an individual and as a repre-
sentative of the human race, and also to recog-
nize the importance of promoting his dignity;
they emphasize that the interests and benefits of
an individual have priority over the social or
scientific interests, and any medical intervention,
including intervention for the purpose of re-
search, should be conducted in accordance with
the professional requirements and standards and
only after the involved subject gives his volunta-
ry consent in writing, having received reliable
information about the purpose and character of
intervention, as well as its consewquences and
risks. The Convention on Human Rights and
Biomedicine guarantees any individual the right
to unimpeded withdrawal of his consent at any
moment.

Conducting intervention with regard to the
disabled or impaired individuals is only possible
upon permission of their representatives or other
authorized persons. The opinion of a minor is
viewed as a factor the importance of which in-
creases depending on the age of the minor and
his degree of maturity [9].

Article 21 of the Constitution of the Russian
Federation guarantees to its citizens protection
of human rights in the sphere of biomedical re-
search: nobody can be subjected to medical,
scientific or other trials without his voluntary
consent. Thus, the fundamental law of the state
contains mandatory prohibition that determines

! Universal Declaration of Human Rights of December 10,
1948. Available at: http://www.un.org/ru/documents/decl
conv/ declarations/declhr.shtml (accessed 02.01.2019).

2 Convention for the Protection of Human Rights and Funda-
mental Freedoms of November 4, 1950. Available at:
http://base.garant.ru/2540800/ (accessed 01.02.2019).

3 European Social Charter of October 18, 1961. Available at:
http://www.kadrovik.ru/docs/har18.10.61.htm (accessed
01.02.2019).
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the content of all the following regulatory legal
acts operating in the above stated sphere of legal
relations. At the same time, it should be admitted
that the list of such documents is fairly short,
and their content only refers to separate aspects
of medical research indwing human subjects,
therefore they do not form an integral system of
legal regulation in the field of biomedicine.

In order to provide evidence for this conclu-
sion, let us enumerate the following laws (in chro-
nological order):

—Law of the Russian Federation of 2 July
1992 No. 3185-1 “On Psychiatric Care and Guar-
antees of the Rights of Citizens When Being Ren-
dered It”;

—Law of the Russian Federation of 22 De-
cember 1992 No. 4180-1 “On Transplantation of
Organs and (or) Tissues of a Person”;

—Federal Law of 5 July 1996 No. 86-FZ
“On State Regulation in the Field of Genetic Engi-
neering”;

—Federal Law of 20 May 2002 No. 54-FZ
“On Temporary Prohibition on Human Cloning”;

— Federal Law of 3 December 2008 No. 242-
FZ “On State Genomic Registration in the Russian
Federation”;

— Federal Law of 21 November 2001 No. 323-
FZ “On the Fundamentals of Health Protection for
Citizens in the Russian Federation” (replaced the
earlier applicable Basic Law on the Health Protec-
tion for Citizens of the Russian Federation No.
5487-1 passed by the Supreme Council of the Rus-
sian Federation on 22 July 1993;

—Federal Law of 29 June 2015 No. 160-FZ
“On the International Medical Cluster and
Amendments to Individual Legislative Acts of the
Russian Federation”.

At the same time, in economically devel-
oped countries of the world innovative biomedi-
cal research occupies the leading position, and,
in spite of their high costs, the obtained results
are actively used in practice and lie in the field
of detailed legal regulaton. As an example, we
can name the most significant legal documents,
which include:

—The Universal Declaration on the Human
Genome and Human Rights (adopted at the 29"
session of the UNESCO’s General Conference on



Mameeee A. I'., Cunenvnuxkoea B. H.

Matveev A. G., Sinelnikova V. N.

caMm 00pa3oBaHUs, HAYKW M KyJIbTypbl 11 HOSOps
1997 r.)';

— MexnayHaponHas Aekiapainus O I'eHeTHde-
CKMX JaHHBIX uelloBeKa (IpHUHATA PE30JIOLH-
eii ['enepanbuoii xonpepenmu FOHECKO 16 ok-
516pst 2003 1.)%;

— Bceeobmas nexnapanus o OuoITHKE U Ipa-
Bax 4esoBeKka (IpuHATa pe3ontounei I'enepanpHol
xordepenru FOHECKO 19 okrs6ps 2005 r.)’.

C TOYKM 3peHMs] 3HAUUMOCTH MEXKIYHapO-
HBIX HOPMATHBHBIX IPAaBOBBIX aKTOB Ui Tpa)KIaH
Poccun cnemyer ormeruts MogenbHBIH 3aKOH
«O 3amuTe MpaB W TOCTOMHCTBA YeJOBeKa B OHO-
MEIMIMHCKUX HCCIEJOBaHUAX B TOCYyAapcTBax —
yuactHukax CHI» (mpuHST Ha 26-M IUIEHapHOM
3acefaHul MexmnapiaMeHTCKoi accamOnen rocy-
JApCTB-y4aCTHUKOB CHT, [IOCTAHOBJIEHUE
ot 18 Hosbpst 2005 r. Ne 26-10)°, a Tawxe Pexo-
Mengau «O0 3TUKO-IPABOBOM pPEryJIHMpPOBaHUHU
1 0€30MaCHOCTH T'CHETHYECKNX MEAULIUHCKIX TeX-
HoJoruil B rocynapcrBax — ydactHukax CHI»
(mpuHATEL Ha 29-M NIeHapHOM 3aceJaHuu Mex-
MapJaMeHTCKOW accaMOJieM TOCyAapCTB-y4acTHU-
koB CHI', mocranoBnenue Ne 29-12 ot 31 okTsa6pst
2007 r.)’.

C y4eroM U3I0)KEHHOI'O €CTh BECOMBIE OCHO-
BaHHA MPU3HATH, YTO BBEICHHUIO B IPa)<IaHCKUMN
000pOT OMOMEAWLIMHCKUX KIETOYHBIX MPOAYKTOB
MPEIIeCTBOBAN JUINTENbHBIN TEepHoA  aHaIu3a
U OLIEHKH HMHHOBAallMOHHBIX IOCTHKEHUH B cdepe
OouorexHomnoruii. Takxke clieayeT ckazaTh, 4TO yKa-
3aHHBIM DenepanbHbIi 3aKOH UMEET y3KO CIIelua-
JU3UPOBaHHYIO cdepy OeWcTBUA M HE paclpo-
CTpaHsieTcd Ha OTHOILIEHHUs, KOTOpble K HacTOs-

! Beeolmas meKmaparyist 0 TeHOMe Ue/IOBeKa ¥ IpaBax delo-
Beka or 11 Hos6. 1997 r. URL: http://www.unesco.ru/ru/
?module=news&action=theme&id=116 (mara oOpamieHus:
01.02.2019).

2 MexayHapoHas JEKIApaIjis O TeHETHIECKHX NAHHBIX He-
nmoBeka ot 16 okr. 2003r. URL: http://www.un.org/ru/
documents/decl conv/declarations/genome dec.shtml  (marta
obpamenus: 01.02.2019).

? Beeobmast feximapamus 0 GHOSTHKE ¥ IpaBax UeTOBEKA OT
19 okr. 2005 r. URL: http://www.un.org/ru/documents/decl
conv/declarations/bioethics_and hr.shtml (mara obGpamienus:
01.02.2019).

* MozenbHbIit 3aK0H «O 3aIIUTe IPaB ¥ JOCTOMHCTBA HeI0Be-
Ka B OMOMECIMIIMHCKHX HCCIIEOBAHHSAX B TOCYJapCTBaX —
ygactaukax CHI» ot 18 nHos6. 2005 r. URL: http://base.
garant.ru/70385696/ (mara obpamenus: 01.02.2019).

> Pexomenparin  «O6 STHKO-IPABOBOM PEryTHPOBAHHE I
0€30MMaCHOCTH T'CHETHYECKUX MEAMIMHCKAX TEXHOJOTHH B
rocymapctBax — ydactHukax CHI» or 31 oxr. 2007 .
URL: http://new.iacis.ru/activities/documents (mara oOpare-
aus: 01.02.2019).
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IEMy BPEMEHH YK€ CIOXHIUCh U IMOTYYHIIH CO-
OTBETCTBYIOIIlEE NPABOBOE pErylUpOBaHUE, Ha-
npuMep, pa3paboTka W TPOU3BOJACTBO JIEKAPCT-
BEHHBIX CPEICTB M MEIWLUWHCKUX H3JENuH, N0-
HOPCTBO OPTaHOB M TKaHEH YelloBeKa B LEISIX UX
TpaHCIUIaHTaMK (Tepecaaku), TOHOPCTBO KPOBH
U ec KOMIIOHEHTOB, MPUMEHEHNE BCIOMOTraTelb-
HBIX PEHPOAYKTHBHBIX TEXHOJOTWH, a Takke Ha
OTHOILIEHHUSI, BO3HUKAIOIINE MPH OOpalIeHUn Kie-
TOK W TKaHEH 4YeloBeKa B HAyYHBIX W 0OpazoBa-
TeNbHBIX Hesax (a03. 2 m. 1 ct. 2 @3 ot 23 utons
2016 T. Ne 180-D3).

BaxxHo o0paTuTh BHUMaHUE, YTO, HECMOTPSI
Ha TaKyl0 COLHUAIBHYIO 3HaYUMOCTb, OMOMEIH-
OUHCKHE KIJIETOYHBIE TMPOAYKTHI, KaK OTMEUEHO
BBIIIIE, TIOKAa HE BBIIEICHBI B KayecTBE 0co0Oro
00bEeKTa WHTEIIEKTYaJIbHOH COOCTBEHHOCTH, a
OXpaHSIOTCS Ha YPOBHE M300pETEHHUH B COOTBET-
CTBHH C KPHTEPUSMH, YCTAHOBIICHHBIMH B CTaThe
1350 TK P®, xak BemiecTBo min croco0d (mporecc
OCYIIECTBJICHUSI JACHUCTBUH Haja MaTepuaIbHBIM
00BEKTOM C IIOMOIIBIO MAaTEPHATILHBIX CPENCTB), B
TOM YHCJIE K TPUMEHEHHUI0 MPOAYKTa WK CIoco0a
0 OTpeeTICHHOMY Ha3HaYCHHUIO.

Ha mepBbIif B3rsig MOXKET CIOXKUTHCS MHe-
HUE, YTO «CHUTyalusl MOJ KOHTPOJIIEM» M HHYETO
MEHATh He HYX)HO. OIHAaKO, yYUTHIBas NOCTHKe-
HUSl HAYYHO-TEXHMUYECKOT'O Mporpecca, Ha OCHOBE
KOTOPOTO CO3Jal0TCsl HOBBIE OOBEKTHI, a TaKXKe
M3MEHSIOTCS YK€ CYIIECTBYIOLINE, BOSHUKAET He-
00XOIMMOCTh MOJICPHU3AIMH 3aKOHOAATENbCTBA,
peTyIHpYIOLIero npasa Ha yKa3aHHBIE PE3YJIbTaThI
MHTEIJICKTYaJIbHOU NIeATeNbHOCTH. Tak, mpakTHKa
pETUCTpAallUK >KUBBIX OPTraHU3MOB IOCPEICTBOM
¢ukcarmu ux Qopmynbl Kak o0bEKTa MaTEHTHOTO
npaBa CyHIECTBYET [IOBOJBHO JIaBHO U MOITOMY
HAKOIUIEH ONpeeNeHHBINA OMBIT WX IPUMEHEHUS B
rpa)kIaHCKOM 000pOTe, KOTOPBIH CBUAETENHCTBYET
0 HaJIW4YUM CYHIECTBEHHBIX NpPOOJIEM, KIYIIUX
CBOEro pelleHus. B kadecTBe mpuMepa MOXHO
cociaTbesl Ha MyONUKaMKM HW3BECTHBIX B Poccuu
CIEUANNCTOB, MPUTJAIAIONNX K JUCKYCCHU 00
3¢ GEKTUBHOCTH MPOBEACHUS IKCIIEPTH3BI N300pe-
TEHUH, OTHOCALIMXCA K (papMameBTHUYECKHUM KOM-
MO3ULHUSAM U BO3MO)KHOCTH BOCIIPOM3BOJICTBA OITH-
CaHHBIX B (hopMylie aHTUTEN. ABTOPBI apTyMEHTH-
PYIOT HEOOXOANMOCTD UCKATh | MPEAJaraTh HOBbIE
NOAXOAbl K XapaKTePUCTHKE aHTUTEN, MPUHUMAS
BO BHUMaHHE COCTOSHHE U NIEPCICKTUBEI Pa3BUTHSI
OMOTEXHONIOTHH, W COOTBETCTBYIOLIMM 00pa3zoM

educational, scientific and cultural issues on 11
November 1997)";

—The International Declaration on Human
Genetic Data (adopted by the resolution of the
UNESCO’s General Conference on 16 October
2003)%

—The Universal Declaration on Bioethics
and Human Rights (adopted by the resolution of
the UNESCO’s General Conference on 19 Octo-
ber 2005)°.

Taking into account the significance of in-
ternational regulatory legalactsforthecitizens
of Russia, we should note Model Law “On the
Protection of Human Rights and Dignity in Bio-
medical Research in the Member States of the
CIS” (adopted at the 26™ plenary session of the
Interparliamentary Assembly of the Member
States of the CIS, resolution No. 26-10 of 18
November 2005)4, as well as Recommendations
“On Ethical and Legal Rgulation and Safety of
Genetic Medical Technologies in the Member
States of the CIS” (adopted at the 29 ™ plenary
session of the Interparliamentary Assembly of
the Member States of the CIS, resolution No. 29-
12 of 31 October 2007)°.

Considering all the facts stated above, there
are solid grounds to admit that the introduction
of biomedical cell products into civil circulation
was preceded by a prolonged period of analysis
and evaluation of innovative advances in the
field of biotechnology. It should also be said that
the above-cited federal law has a narrow scope
of jurisdiction and does not cover the relations
that at present have already been formed and re-

! Universal Declaration on the Human Genome and Human
Rights of November 11, 1997. Available at:
http://www.unesco.ru/ru/?module=news&action=theme&id=1
16 (accessed 01.02.2019).

% International Declaration on Human Genetic Data October
16, 2003. Available at: http://www.un.org/ru/documents/decl
conv/declarations/genome_dec.shtml (accessed 01.02.2019).

3 Universal Declaration on Bioethics and Human Rights of
October 19, 2005. Available at: http://www.un.org/ru/ docu-
ments/decl conv/declarations/bioethics_and_hr.shtml (ac-
cessed 01.02.2019).

* Model Law for the Protection of Human Rights and Dignity
in Biomedical Research in the CIS Member States of Novem-
ber 18, 2005. Available at: http://base.garant.ru/70385696/
(accessed 01.02.2019).

> Recommendations on Ethical and Legal Regulation and
Safety of Genetic Medical Technologies in the CIS Member
States of October 31, 2007. Available at: http://new.iacis.ru/
activities/documents (accessed 01.02.2019).
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ceived their respective legal regulation, for ex-
ample, the development and production of
pharmaceutical products and medical devices,
donation of human organs and tissues for the
purposes of their transplantation, donation of
blood and its components, application of assisted
reproductive technologies, and also the relations
that arise in circulation of human cells and tis-
sues for scientific and educational purposes
(second paragraph of Clause 1 of Article 2 of the
Federal Law of 23 June 2016 No. 180-FZ).

It is important to note that, despite their
pronounced social significance, biomedical
products, as was said above, have not yet been
recognized as a separate intellectual property
object, and are protected at the level of inven-
tions in compliance with the criteria specified in
Article 1350 of the Civil Code of the Russian
Federation as a substance or method (process of
affecting a material object using material
means), which also includes the use of a product
or method for a spe cified purpose.

At the first sight, one can arrive at a conclu-
sion that the situation is well-managed, and there
is no need for a change. However, taking into
account the advances of scientific and technolo-
gical progress that provide the basis for the crea-
tion of new objects and changing the existing
ones, there is a need for modernizing the legisla-
tion that regulates rights on the above-mentioned
intellectual activity outputs. For instance, the
practice of registering living organisms by way
of recording their formula as a patent law object
has existed for quite a long time, therefore there
is a considerable experience of their application
in civil circulation that provides evidence for
serious difficulties waiting to be resolved. As an
example, we can cite the works of well-known
Russian specialists that have opened the discus-
sion concerning the efficiency of conducting ex-
pert examination of inventions referring to
pharmaceutical compositions and reproduction
feasibility of antibodies recorded in the formula.
The authors put forward the necessity to search
for and suggest new approaches to characterizing
antibodies, with the view of the conditions and
prospects of biotechnological development,
which should be followed by the appropriate



Ob0vekmbl UHMeAIeKmYyaibHolt cobcmeennocmu, noaydarnwue oxpany 8 XXI sexe

JIOTIOJIHATh HOPMATUBHBIE TOKYMEHTHl U KOMMEH-
Tapuu K HuM [4; 15].

C y4eroMm HM3JIOKEHHBIX BbIIE (AKTOB, C Ha-
el TOYKU 3peHus], OMOMEIUIIMHCKUE KIETOYHbIE
MPOAYKTHl — 3TO HOBBIE OOBEKTHI T'PAKTAHCKOTO
000pOTa, KOTOpBIE HYXKIAIOTCI B CaMOCTOSTENb-
HOM IIPaBOBOM PETryJIMPOBAaHUU KaK 3JEMEHTHl MH-
TEJUIEKTYyaJIbHOM COOCTBEHHOCTH.

CrnenyromyM TOATBEPKIEHUEM aKTyaJlbHO-
CTH BOIIPOCA O PacCIIMPEHUH NEPEUHs OXpPaHAEMbIX
00BEKTOB HHTEIUIEKTYalbHOH COOCTBEHHOCTH U
CIOCOOO0B 3aIUTHl HCKITIOYUTEIBHBIX MPaB HA HUX
MOXeT cyxuTh deaepanbHbIil 3aK0H OT 27 neka-
Ops 2018 1. Ne 549-®3 «O BHECEHUU U3MCHCHHUIA B
4acTh 4eTBepTYIO [ paxkaanckoro kogekca Poccuii-
ckoit deneparum». ITOT TOKYMEHT HAlpaBleH Ha
obecrieueHre TpaB TU3AMHEPOB U MOJEIHEPOB,
pa3pabaThIBalOINX OPUTHHAJIBHBIE 00pa3Lbl one-
XKIbl ¥ O0yBH B €IWHCTBEHHOM JK3EMILIIpE
(T. €. uW3genus HeE BBINYCKAIOTCA CEpUITHO, Ha
MPOMBILITIEHHOM YpOBHE), TEM HE MEHEe MpaBa Ha
HUX HYXJAITCd B Iopuandeckoil oxpane. OnHa-
KO, B OTCYTCTBHE CIELHUANbHBIX HOPM, pPErynu-
PYIOIIMX TPaBOBOH PEXKUM TaKUX pPE3YIBTaTOB
TBOPUYECTBA, OHU PETUCTPUPYIOTCA KaK MPOMBIII-
JICHHBIC 00pas3Ibl.

Kcratn ckazaTh, 4MClio 3adBOK Ha perucTpa-
LU0 UMEHHO MPOMBIIUICHHBIX 00pa3loB eXerof-
HO yBennuuBaercs. Tak, mo naHHsIM PocriatenTa B
2017 r. Ha IPOMBINUICHHBIC 00pa3Ibl OBLIO MOMA-
HO 3as1BOK Ha 18,7 % Oonbire, uem B 2016 r. Unc-
JI0 3a5BOK, NMOCTYIUBIIMX OT HHOCTPaHHBIX 3asIBU-
Tenei, Takke yBenmumiock Ha 5 %'.Ilo Hamemy
MHEHHIO, JaHHas TEHJEHIWs He ciydaifHa. Bo-
MIEPBBIX, OHAa MOATBEP)KJAeT AKTMUBHOE HCIIONb30-
BaHHUE MPOMBIIIIEHHBIX 00pa3l0B B IPa)KIaHCKOM
000poTe, BO-BTOPBIX — CBUACTENBCTBYET O TOM,
YTO MOHSTHE AAHHOTO 0OBEKTa MO3BOJISIET PETHCT-
pUpOBaTh B KayecTBE MPOMBIIUICHHOrO o0pasna
camble pa3UYHbIE PE3yJAbTaThl TBOPYECKOH nes-
TENIbHOCTH.

OTOT BBIBOJA COIJIACYETCSl C JIHUCIIO3UIIUEH
nyakta 1 cratenm 1352 'K P®, ycranoBneHHOI
®enepanbHbIM 3aK0HOM 0T 12 mapra 2014 Ne 35-
@3, KOTOpBI HCKIIOUMI BAXKHBIM MpPU3HAK Mpo-
MBILIUICHHOTO 00paslia — «XyA0KeCTBEHHO-KOH-
CTPYKTOPCKOE pEIIeHNE WU3JENHs» U 3aMEHIJI €ro
Ha pelIeHHEe BHEIIHEro BHUAa U3JENHs, Mpenocra-

'Oruer o nesrensHocTH Pocmarenra 3a 2017 1. URL:
https://rupto.ru/ru/activities (mara oopamenus: 01.02.2019).
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BHB TEM CaMbIM ITUPOKUE BO3MOXKHOCTH JIJIsl PETH-
CTpalliu TPaKTUYECKU JIO00Oro oOBeKTa, OTIIH-
YaIoIerocss OT MMEIOIIMXCS aHAJIOrOB BHEITHUM
BHJIOM, B Ka4eCTBE MPOMBIIUICHHOTO 00pasiia, He-
3aBUCHMO OT (paKTa €ro CepUuiHOro MpOU3BOJICTRA.
Ha 3tu daxTsl 0OpamiaroT BHUMaHUE U APYTHE aB-
topel. Tak, O. A. PyzakoBa u C. 0. ®abpuunsIii
OTMEYAIOT, YTO MPOOJIEMBI 3aIUTHI TIPAaB MOJICIhe-
POB XapaKTEpHBI HE TOJNBKO it Poccuu, HO U Jyist
MHOTHX €BpOINEHCKHUX cTpaH. [lpu 3ToM oHU yTOY-
HSIOT, YTO €BPOICHCKUE MU3aliHEepPhl MMEIOT JBa
crocoba 3alllUuThl CBOMX JOCTHIKCHHMM: B BHIC
MIPOMBIIIUICHHBIX 00pa3IOB U OXpaHy C MOMOIIBIO
TOBapHBIX 3HAKOB [24].

[Ipu3HaBasi BaXHOCTh M 3HAYMMOCTH MOJEP-
HU3AIUU TOHATHS TPOMBIIUICHHOr0 00pasia, mo-
jaraeM, 4YTO HACTaJI0 BpEeMsl pa3rpPaHUYUTh IPH-
3HAKU MMPOMBINUICHHOT0 00pasiia, pa3paboTaHHOTO
JUISE CEpUWHOTO TMPOU3BOJCTBA U OPUTHHAILHOTO
U3JENHs, H3TOTOBJICHHOTO B €IWHCTBEHHOM OJK-
3eMIUISIPE, KOTOPOE€ HE MOXET OBITh IMPHU3HAHO
MPOMBIIIUICHHBIM U3-32 OTCYTCTBHSI €r0 MPOMBIIII-
JICHHOTO TIPOM3BOJNICTBA. Takoe pa3rpaHUYCHUE
NOBBICUT 3(PQEKTUBHOCTH OXpaHbI MpaB CyObeK-
TOB, paboraronux B cdepe OW3HECa U JIUI, CO3-
JIAIONIUX IKCKITFO3UBHBIC TIPOU3BEICHUSI.

Bwmecre ¢ TeM Henb3s HE YIIOMSHYTh M O Hera-
TUBHBIX TIOCJIEICTBUSAX PErUCTPAIMA B KA4YEeCTBE
00BEKTOB MATCHTHOT'O MpaBa MPEIMETOB M CIIOCO-
0OB, TPAJMIIMOHHO WCIOJIE3YEMBIX MaJIOYHCIICH-
HbIMH Hapoaamu Poccuu. K mpumepy, opuruHaib-
HBIC JTU3aMHEPCKHUE DEIICHUS, 3aperuCTPUPOBaH-
HBIC KaK MPOMBIIUICHHBIC 00pa3Ilbl WK TIOJIC3HBIC
MOJIENIA, HEPEJKO IMOACKa3aHbl KYJIbTypHOW Tpa-
JUITUCH Kakoro-nmuoo Haponaa. Tak, Oaxuibel ObUTH
MPUIYMaHbl MaJOYHCICHHBIM KOPEHHBIM HaPOIOM
— CeNIBKYIIaMU W WCIIOKOH BEKOB HCIIOJIb3YIOTCS
UMU KaK 3alIUTHOE MPHUCIIOCOOJICHUE, HAJICBaEMOe
Ha 00yBb, YTOOBI HOT'M HE TIPOMOKIIM H/HJIU HE 3a-
MAaYKAJIMCh BO BPEMsI OXOTHI M PHIOATIKU B OOIOTH-
croi MectHocTu. Tem He MeHee, B Poccuiickoi
Oenepanuu 0axuibl PECUCTPUPOBAIHM KaK IOJE3-
HbIC MOJCIIM M Ha HUX BbIJAJIM IMaTeHTHI Ne 26892,
47184, 56130, 82524, 71863, 94819, 154009,
160184, a Tarxke OBLI BBIIaH MATCHT Ha M300peTe-
Hue Ne 2429969.

Eme npumep: nepdopaimonHbie ouku (4ep-
HBIC OUKH C OTBEPCTHUSIMU) IS YIYUIICHUS 3pCHUS
OBLIN M3BECTHBI U aKTUBHO HMCIIONIH30BAIUCh ICKH-
MocaMu Kak Tpamuimsa. OJHaKo mpaBa Ha TaKoH

Intellectual Property Objects Acquiring Protection in the 21st Century

additions and amendments to the normative doc-
uments and the respective commentaries [4; 15].

Taking into consideration all the above-listed
facts, it is possible to put forward an idea that bio-
medical cell products constitute new objects of
civil circulation that require their own legal regula-
tion as intellectual property constituents.

Furtherevidenceforthetopicalityofthe
question of expanding the range of protected in-
tellectual property objects and ways of protect-
ing exclusive rights on them is provided by Fed-
eral Law of 27 December 2018 No. 549-FZ “On
Amending Part Four of the Civil Code of the
Russian Federation” (further referred to as Law
No. 549-FZ). This document is aimed at the en-
forcement of rights of fashion and dress design-
ers developing original patterns of clothes and
shoes in a unique copy (i.e., the items are not put
in serial or mass production, yet the rights to
them require legal protection). However, in the
absence of special norms regulating the legal
status of such creative activity outputs, they are
registered as industrial designs.

As a matter of fact, the number of applications
for the registration of industrial designs as such is
constantly growing. For instance, according to the
statistics of the Russian Federal Service for Intel-
lectual Property (Rospatent), the number of appli-
cations for the registration of industrial designs in
2017 exceeded that respective number in 2016 by
18.7%. The number of applications from foreign
applicants also increased by 5%'. In our opinion,
this tendency is not a matter of chance. First, it
gives evidence for the active use of industrial de-
signs in civil circulation, and second, proves that
the definition of this object allows a broad variety
of creative activity outputs to be registered as an
industrial design.

This conclusion goes in line with the provi-
sions of Clause 1 of Article 1352 of the Civil
Code of the Russian Federation introduced by
Federal Law of 12 March 2014 No. 35-FZ. The
article excluded an important sign of an industri-
al design — “artistic and design solution for an
item”, and changed it for the outward appearance

1Report on the activities of Rospatent in 2017. Available at:
https://rupto.ru/ru/activities (accessed 01.02.2019).
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solution for an item, thus giving vast opportuni-
ties for the registration as an industrial design of
virtually any object that differs from the existing
counterparts by its outward appearance regard-
less of the fact of its industrial production. This
fact is highlighted in works of other authors as
well. For instance, O. A. Ruzakova and S. I. Fa-
brichniy point out that the problems of protect-
ing the rights of fashion designers are characte-
ristic not only of Russia but of for many Euro-
pean countries. At the same time, they specify
that European designers have two ways of pro-
tecting their results: protection as industrial de-
signs and trademark protection. [24].

Admitting the importance and significance
of modernizing the notion of an industrial de-
sign, we also consider it appropriate to differen-
tiate the signs of an industrial design developed
for serial production and an original design
manufactured in a single copy that cannot be
regarded as industrial due to the absence of its
industrial production. Such differentiation would
allow providing better protection for rights of
entities working in the business sphere and indi-
vidual artisans creating exclusive works.

At the same time, we should mention the neg-
ative consequences of the registration as patent law
objects of items and processes traditionally used by
indigenous small ethnical communities of Russia.
Original design solutions registered as industrial
designs or utility models can often originate from
the cultural traditions of some ethnical community.
For example, overshoes have been invented by the
indigenous small community of the Selkupsand
have been used for centuries as a protective device
for shoes worn in order to prevent shoes leaking or
getting dirty while hunting and fishing in the
swampland. However, in the Russian Federation
overshoes were registered as utility models, and
there were issued respective patents No. 26892,
47184, 56130, 82524, 71863, 94819, 154009,
160184, as well as patent on invention
No. 2429969.

Let us also cite the example of pinhole
glasses (black glasses with holes) for vision im-
provement. They have been known and used by
the Eskimos as part of their tradition. However, the
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00BEKT 3apEeruCTPUPOBAHBI HE MPEACTABUTEISIMU
3CKHUMOCOB.

OTH 1 MHOTHE ApyrHe (akThl PErUCTPAIMN K
OXpaHBl B KaueCcTBE OOBCKTOB HWHTEIUICKTYaTbHOM
COOCTBEHHOCTH TPAJAUIMOHHO HCIIOIL3YEMBIX Ma-
JIOYMCIICHHBIMU HapomaMu Poccuu mpucmocobiie-
HUH M CEKPETOB JKU3HEACITECIBHOCTH CBHACTEIb-
CTBYIOT O II€I€CO00Pa3HOCTH JHaiora MEXIY
MPEACTABUTEISIMA KOPEHHBIX HAapoaoB, OW3HEca,
OpPraHOB TOCYJapCTBEHHON BIACTH W OOIIECTBEH-
HOCTH T10 TIOMCKY COaaHCHPOBAHHBIX PEIICHHH B
9TOM obnactu [2].

CpencTBa HHAMBUAYAIN3ANNH,
noJjy4yawmue oxpany B XXI Beke

Bompoc 06 ycunenun >3¢QekTHBHOCTH OXpa-
Hbl OOBEKTOB MPOMBILIUICHHOW COOCTBEHHOCTH B
Poccuiickoit denepaniuu ¢ «IpUBSA3KOW» K MECTY
WX TPOM3BOACTBA BO3HUK OIHOBPEMEHHO C pacma-
nom CCCP, korga ObIBIIME COIO3HBIE PECITYOIHKH
MpHOOPENH CTaTyC CaMOCTOATENBHBIX TOCYIapCTB
U morpedoBajach HMHIWBHIYyAIHU3alusl TOBApOB,
MPOM3BOJAMMBIX Ha WX Tepputopuu. MIMeHHO 3TH
00CTOsITENbCTBA SBUIMCH OAHWUM M3 OCHOBaHHM
3akmoueHust Jlorosopa crpan CHI™ ot 23 nekaOps
1993 r. «O mpoBeACHUM COTJIACOBAHHOM aHTUMO-
HOIIOJIbHOM TONUTHKK», B KOTOPOM JOTOBapH-
Barourecsi CTOPOHBI, TIOATBEpXKIasi CTpeMIICHHE
BO3/IEPKUBATHCS OT JIOOBIX ACHCTBUH, HAHOCAIINX
9KOHOMHUYecKUi ymepd wuHTepecam CTOpoH, a
TaKKe MpHU3HABas HEOOXOAMMOCTh COOJIOICHHS
MPUHIUIIOB CyBEPEHUTETa, PAaBEHCTBA, OTKaza OT
JUCKPUMHHALMH, YCTPAaHEHUS! OTPULATENbHBIX IS
TOPTOBIIM U YKOHOMHYECKOTO Pa3BUTHs (HaKTOPOB,
KOTOpbIE MOTYT BO3HUKHYTH BCJIEICTBHE MOHOIIO-
JUCTUYECKOH  JEATENBHOCTH  XO3SHCTBYIOIIMX
CyOBEKTOB, COTJIacOBajl HEOOXOAMMOCTH IMPHHSI-
tusi CTOpOHaMH aHTUMOHOIOJBHBIX 3aKOHOIA-
TENBHBIX aKTOB W MpoBeleHUs 3PQPEKTUBHON aH-
TUMOHONONBHOW monuTuku. [lpu 3TOM ocoboe
BHHMaHKE OBbUIO yJeJIeHO BOIpOcaM pa3AeibHOro
JEUCTBHUSI MEXKIOCYJapCTBEHHONW IOPUCAMKINU U
topucaukiu CTOpOH, KOOPJAMHALMN COBMECTHBIX
JOEUCTBUMA MO MPEAYNPEKIACHUIO, OTPAHUYCHUIO H
MPECEUCHUIO MOHOIOMUCTUYECKOH AeSTENbHOCTH
U HemoOpOCOBECTHOM KOHKYPEHIHH, CO3IaHUIO
YCIIOBUH AJIsl pa3BUTHS KOHKYpeHIuH, 3¢ dexTus-
HOro ()YHKIMOHHMPOBAHHS TOBAPHBIX PBIHKOB H
3aIUTHI TPaB NOTpeOUTENEH.

OpHako 3TOro CorjalleHrus OKa3alloch HEI0C-
TaTOYHO, TOATOMY B MOCIEAYIOIIHE 0Bl pa3pada-
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THIBAJINCh W MPUHUMAJKCh APYTUE TOKYMEHTEHI, B
YaCTHOCTU MOKHO BCIOMHUTH CorjiaiieHue o co-
TPYAHHUYECTBE MO MPECEUEHUIO MpaBOHAPYIIECHUI
B 00JIACTH MHTEJUIEKTYaJIbHOH COOCTBEHHOCTH OT 6
Mapta 1998 r., JloroBop O mpOBEIECHUU COTIAco-
BaHHOH aHTUMOHOIOJBHOW TOJHTUKU (BMECTE C
«IlonoxxeHnemM 0 B3aWMOJEHUCTBUHU T'OCYIApCTB MO
MIPECEUEHNI0O MOHOMOJIUCTUYECKONH AEATENbHOCTH
U HenoOpOCOBECTHOW KOHKypeHmHm», «llomoxke-
HUEM O MEXIOCYAapCTBEHHOM COBETE N0 aHTHMO-
HOIIONIBHOM monuTHKe») oT 25 sHBaps 2000r.; Co-
[JIAllIEHHE O COTPYIHUYECTBE TOCYIapCTB-ydacT-
HukoB ConpyxectBa HesaBucumeix I'ocymapcts
B cepe peryanpoBaHus peKIaMHON AesSTeIbHOCTH
(yrB. mocranoBnenueM [IpaButensctBa PO
ot 18 nexabps 2003 r. Ne 756) u ap.

[IpumeHnTENBbHO K TE€ME HACTOSILEro Hccle-
noBaHUs cinenayeT otMeTuth Cornamenue «O Me-
pax Mo MpenynpexJIeHUI0 U MPECEUEeHUI0 UCTIONb-
30BaHMsI JIOKHBIX TOBApHBIX 3HAKOB U Teorpadu-
YeCKUX yKa3aHMi» oT 4 uroHs 1999 r., B koropom
noroeapuBatonecss CTOpOHBI, TPU3HABAsl BaXKHOE
3HaUYE€HHE COBMECTHBIX MeEp IO OCYILECTBIECHUIO
3aIlUTHI TPaB NOTpeOUTENEH U TPOU3BOAUTENEH OT
peanu3anuy TOBapOB C HCIOIb30BAaHUEM JIOXKHBIX
TOBapHBIX 3HAKOB M TeorpauuecKux yKa3aHHH,
cOpPMYIUPOBANN ONpeaeNeHne TeorpaduIecKiX
yKa3aHui — 0003HauYEHHsI, KOTOPbIC WACHTH(HIIN-
PYIOT TpPOHMCXOXKIEHHME TOBapa W3 TEppPUTOPUN
CTOpOH WJM MX PErMOHOB, WJM MECTHOCTEH, TIe
Ka4ecTBO, peryTanus J100 Ipyrue XapakTepucTH-
KM TOBapa B 3HAUHUTEIIbHOW CTENEHH COOTHOCSATCS C
ero reorpaduyeckuM MPOUCXOXKACHUEM. B 3ToM
K€ JOKYMEHTE TpEACTaBlICHa JePUHULIUS JIOKHO-
ro TOBAPHOTO 3HAaKa, MOJ KOTOPHIM ITOHMMAETCS
TOBapHBIN 3HAK, UCHOJb3YEMbI TPETHUM JIIIOM B
HapylleHHe IpaB BIAJeNblla TOBAPHOIO 3HAKa,
WM 3HaK, COZleprKalluil JTOKHBIE yKa3aHUs MpPOUC-
XOXKJIEHUs] TOBapa, a TaKKe JaHHbIE WM TaKOH
9JIEMEHT, KOTOpPBI MOXKET BBECTH HOTpeOuTenei
B 3a0ITyXK/ICHHE.

YcranoBuB 6a3oBbie MOHATHS, CTOPOHBI MTPH-
HSUTH Ha ce0sl 00s13aTeNbCTBa COTPYAHNYATH B BBI-
SIBIICHUW W TIpece4eHUH (aKTOB HCIOIb30BAHUS
JIOKHBIX TOBapHBIX 3HAKOB U Treorpaduyeckux
yKa3aHHH, a TaKke MPUHUMATh MEPBI TPerynpeK-
JICHUs] TIPOHUKHOBEHMS Yepe3 CBOM TaMO)KCHHBIE
rpaHUIbl Ha Tepputopun Apyrux CTOpOH TOBapoB
C JIO)KHBIMH TOBapHBIMH 3HAaKaMH U reorpadgude-
CKUMH YKa3aHHUSMHU.

Matveev A. G., Sinelnikova V. N.

rights to this object have been registered not by the
Eskimos representatives.
This and many other similar facts of regis-

tration and protection as intellectual property
objects of devices and li festyle techniques tradi-
tionally used by the indigenous minorities of
Russia provide evidence in favor of opening the
dialog between the representatives of indigenous
communities, business, government authorities
and the general public in order to find balanced
solutions in this field [2].

Means of Individualization Acquiring
Protection in the 21* Century

The question of increasing the efficiency of
industrial properties protection in the Russian
Federation with reference to the place of their
production arose with the collapse of the USSR,
when ex-Soviet republics obtained the status of
independent states, and it came to the individua-
lization of goods manufactured on their territory.
It was because of those circumstances that the
Agreement of the CIS members “On Conducting
Coordinated Antimonopoly Policy” was con-
cluded on 23 December 1993. The parties to this
document agreed about the necessity to adopt
antimonopoly legislative acts and conduct effi-
cient antimonopoly policy. They confirmed the
intention to refrain from any actions causing
economic damage to the interests of the parties,
and also recognized the need to adhere to the
principles of sovereignty, equality, nondiscrimi-
nation and to eliminate the factors that could
emerge due to the monopolistic activity of eco-
nomic entities and negatively influence trade
relations and economic development. A particu-
lar attention was paid to the questions of sepa-
rate action of interstate jurisdiction and jurisdic-
tion of the parties, coordination of joint action
aimed at prevention, restriction and repression of
monopolistic activity and unfair competition,
creating conditions for the promotion of compe-
tition, efficient operation of commodity markets
and consumer rights protection.

This Agreement proved to be insufficient,

so in the years that followed some other docu-
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ments were developed and signed. Among them
were Agreement on Cooperation for the Repres-
sion of Violations in the Field of Intellectual
Property of 6 March 1998; Agreement on Con-
ducting Coordinated Antimonopoly Policy (to-
gether with the Regulah on Interaction of
States for the Repression of Monopolistic Activi-
ty and Unfair Competition, and Regulation on
Interstate Council for Antimonopoly Policy) of
25 January 2000; Agreement on Cooperation of
the CIS States in the Field of Advertising Activi-
ty Regulation (adopted by Resolution of the
Government of the Russian Federation of 18 De-
cember 2003 No. 756), etc.

As far as the subject of this research is con-
cerned, we should note the Agreement “On
Measures for the Prevention and Repression of
the Use of False Trademarks and Geographical
Indications” of 04 June 1999. Recognizing the
great importance of joint measures to ensure pro-
tection for the rights of consumers and producers
against marketing of goods bearing false trade-
marks and geographical indications, the Con-
tracting Parties formulated the definition of geo-
graphical indications — indications serving to
identify a product as originating from a territory,
region or locality of one o f the Parties, where the
quality, reputation or other characteristics of a
product are determined to a large extent by its
geographical origin. This document also pro-
vides a definition of false trademark, which is
stated to be any trademark used by a third party
in violation of the rights of the owner of a
trademark or comprising a false indication of the
origin of goods or any other information or ele-
ment liable to mislead the consumer.

Having defined the basic notions, the Parties
undertook the commitments to cooperate in es-
tablishment and repression of facts associated
with the use of false trademark and geographical
indications and to prevent the entry of products
bearing false trademarks or geographical indica-
tions across their customs frontiers into the terri-

tory of other Parties.
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Kpome >Tux 00mux mep, B OTHOLIEHUU Teo-
rpadUecKux YKa3aHWUH yYacCTHUKH COTJIAIICHHUS
00513aJIMCh BOCTIPEMSTCTBOBATH HCIIOIB30BAHUIO:

a) Kakux-1u00 CpecTB Mpu 0003HAUEHHUU TO-
Bapa WJIM €ro Mpe3eHTalllH, KOTOphle YKa3bIBaIOT
(WM BBI3BIBAIOT acCcOLMANI0) HA WMHOE, YeM HC-
TUHHOE, MECTO MPOUCXOXKICHHS TOBapa U TaKUM
00pa3oM BBOJAT B 3a0JIyXKJICHUE MOTpeOUTENEH B
OTHOLICHUH Teorpaduyeckoro MpPOHCXOKACHHS
TOBapa;

0) Kakux-mubo JCHCTBHIA, KOTOPHIE MOTYT
paccMaTpuBaThCs KaK HEAOOPOCOBECTHAs KOHKY-
penuust B mpenenax crtateu 10-Omc Ilapmkckoi
KOHBEHLIUH MO OXpaHe MPOMBILIIIEHHONH COOCTBEH-
HOCTH.

OTH HOPMBI 3aCIy>KUBAIOT YBaXKEHUS M MOJ-
JEPKKH, ONHAKO MX MpaKTUYecKas pealn3anus
OCJIO)KHUIJIACH TPYAHOCTSMH PErUCTpallii HauMe-
HOBaHHUSI MECTa MPOUCXOXKICHUS TOBapa M OTCYT-
CTBHEM BO3MOXHOCTH HCIIONB30BaTh IpaBa, CBS-
3aHHBIC C TeorpauUecKuM yKazaHHEM MecTa Mpo-
n3BOACTBa ToBapa. OCOOEHHO SIPKO 3TH MPOOIEMBI
MPOSIBIJIMCh HA PBIHKE AJKOTOJBHON MPOIYKIIUH.
Tax, ®enepanbHbIM 3aKOHOM OT 22 HOSOps 1995 1.
Ne 171-®3 «O rocynapcTBEHHOM PETryIHPOBAHUU
MPOM3BOJCTBA U 000pOTa ATHUIIOBOIO CIHPTA, all-
KOTOJIbHOH M CHHpTOCOoAepKalleld MPOAYKINH |
00 orpaHuYeHHH MOTPeOSeHHus (PACIUTH) aJNKO-
TONBHOW MPOXYKIMKW» OBUIM YCTaHOBICHBI J10-
BOJILHO JKECTKHE TPeOOBaHUsI K MPOHM3BOACTBY H
000pOTY 3TUIIOBOTO CIIUPTa M aJKOTOJILHOW MPO-
IOyKIUH, HallpaBJIeHHBIC HA MPECEYCHNE UCIIONb30-
BaHUS JIOKHBIX TOBApHBIX 3HAKOB M Teorpadude-
CKMX yKa3aHWi. TeM He MeHee MpPaBONpPUMEHU-
TembHasl — MPaKTHUKa
UMEOIecss HOPMBl HE CIIOCOOHBI TMPEONOJETh
PoOJIEMBI JI0OPOCOBECTHOTO MIPUMEH CHUS
CPEACTB MHIMBUAyaTU3alMUd TOBapa, OCOOEHHO K
BHHOJETBYECKON MPOAYKIMH, KAa4eCTBO KOTOPOH B
OonplIed CTeleHH OIpeneNnsercs MecTOM BbIpa-
mMBaHusl BHHOrpaga. [losToMy HaumMeHOBaHHE
MecTa npoucxoxaenus topapa (HMIIT), a umen-
HO BHHOJENBIECKON MPOAYKIUH, UMEET 3HAYCHHE
HE TOJBKO C TOYKH 3PEHUSI OXPaHbl UCKIIOYUTEIb-

CBHACTCIBCTBOBAJIA, 4qTO

HBIX IIpaB Ha CPEACTBA MHIMBHUIYAIH3ALUU TOBA-
pa, HO W 0o0JIagaeT OrPOMHBIM JKOHOMHYECKHM
MIOTEHIUAJIOM, OIPEHEISIIOIIMM YPOBEHb CIIPOCA
Ha peiHKe. K mpuMepy, akTUBHOE HCIOJIB30BaHHE
HMIIT npenocraBiseT MIMPOKOH 0OIIECTBEHHO-
CTH MH(OpPMAIMIO HE TONBKO 00 M3rOTOBUTENE U
BBICOKOM KAau4€CTBE TOBAPA, HO TAKXKE O HAIMYUU B

301

HEM OCOOBIX CBOICTB, ONpEACISIEMbIX MECTOM €T0
U3TOTOBIIEHUS. UTO, HECOMHEHHO, IOBBIIIAET U3-
BECTHOCTb PETHUOHA, CTUMYJIUPYET BIOKEHUE UH-
BECTUIMI B €T0 pa3BUTHE, CIOCOOCTBYET COXpaHe-
HUIO CEJIbCKUX TOCEIICHUH, YBETHMUEHHIO pabounx
MECT, Pa3BUTHUIO TypU3Ma.

Opmnako npasonpumeneHue HMIIT BrisiBuiio
psix mpobieM B PeryivpoBaHUM YKa3aHHBIX OTHO-
LIEHUH, KOTOpbIE HE IO3BOJAIOT B IIONHOM Mepe
UCIIONIb30BATh 3AJIOKEHHBIM B 3TOM OOBEKTE WH-
TEJUIEKTYyallbHOM COOCTBEHHOCTH moTeHIHal. Tak,
B pAJe CIydaeB HEBBHIMOIHUMO TpeOoBaHME K 3asi-
BUTENIO OBITH HEMOCPENCTBEHHO MPOM3BOIAUTEIIEM
ToBapa. Tak, OOBENTUHEHHUS JUI, BKJIIOYAIOIIUE
IIPOU3BOJUTENEH CBIPbS, NPOU3BOAUTENECH KOHEU-
HOTO MpoAyKTa (TOBapa, B OTHOLIEHHH KOTOPOTO
3apeructpupoano HMIIT), a Taxke nui, obecrie-
YUBAKOIIUX XpaHEHHE, IIEPEBO3KY M PacIpoCTpa-
HeHue ToBapa, MmapkuposanHoro HMIIT, e moryr
BBICTYIIATh 3asBUTEISAMU IIPU TOCYIAPCTBEHHOU
perucrpauuu HMIIT, HecMmoTpst Ha TO, 4TO OCO-
Oble CBOWCTBa TOBapa 3aBUCAT OT JAEATEIbHOCTH
BCEX BBIIICYKA3aHHBIX JIAL, BXOASIIUX B accolua-
LUIO.

Kpome Toro, B cOOTBETCTBHM C 4acThiO 5 cTa-
teu 1522 'K PO, k 3asBKe IOIKHO OBITH MPHIIO-
JKEHO 3aKJII0YEHHE YIOIHOMOYeHHOro IIpaBurens-
ctBoM Poccuiickoii ®enepanuu  (denepalbHOTO
OpraHa HCIOJHHUTEIbHOM BIacTU (YNOIHOMOYEH-
HBIM OpraH) 0 TOM, YTO B TPaHMUILIAX JAHHOTO Teo-
rpaduueckoro OoOBEKTa 3asiBUTENb MPOU3BOAUT
TOBap, 0cOObIE CBOWCTBA KOTOPOTO MCKIIOYHUTEIb-
HO WJIM TJaBHBIM 00Opa3oM OIPENeNsIoTCs Xapak-
TEpHBIMH JJIsI 3TOr0 Teorpaduyeckoro oOBeKTa
OPUPOAHBIMU YCIIOBUSIMH U (MJTH) JTIOACKAMH (hak-
topamu (1. 1 cr. 1516 T'K P®). Ha cerogusmunii
JIeHb TaKUMH YIOJIHOMOYEHHBIMH OpraHaMiu sB-
JSOTCA: I CEJIbCKOXO3SMCTBEHHBIX TOBApPOB —
Muncensxo3 Poccum; 111 MuHEpadbHBIX BOJ —
Munsgpas Poccun; Munnpomropr Poccum paer
3aKJIIOYEHUE HA U3JIENNs] HAPOJHBIX XyJI0KECTBEH-
HBIX TIPOMBICIIOB; K KoMIleTeHIuu Pocankorons
peryaupoBaHusl OTHECEHA alIKOrOJbHas IIPOIYK-
nus. Bmecte ¢ TeM CyIlecTByeT JOCTaTOYHOE KO-
JIMYECTBO JAPYTMX TOBApOB, KOTOpbIE IIOKA HE
«TIPUKpEIIJIEHBl K YIOJIHOMOUYEHHBIM OpraHam,
HaIlpUMEp NPUPOJHBIE IPAroleHHbIE KaMHU. Tak-
JK€ HE PEILIEHHBIM OCTAETCs BOIIPOC, BO3MOXKHA JIU
peructpanuss HMIIT, eciu npou3BOACTBO ToOBapa
BKJIFOYAE€T HECKOJIBKO YJIAJEHHBIX II0 BpPEMEHU
LMKJIOB, HallpUMEpP DPA3JMUB, YIAKOBKY, «CO3pEBa-

Besides these common measures, with re-
gard to geographical indications the Parties to
the Agreement assumed obligations to prohibit
the following:

a) the use in the designation or presentation
of goods of any element tht identifies (or sug-
gests an association with) a place of origin other
than the true place of origin of the goods and
which is liable to mislead consumers as to the
geographical origin of the goods;

b) any act that may be held an act of unfair
competition within the meaning of Article 10bis
of the Paris Convention for the Protection of In-
dustrial Property. These norms deserve respect
and support; however, their practical realization
was complicated by difficulties pertaining to ap-
pellation of origin of goods and impossibility to
use the rights connected with geographical indi-
cation concerning the place of origin of goods.
These problems are especially clearly marked at
the alcoholic beverage market. For example, Fed-
eral Law of 22 November 1995 No. 171-FZ “On
State Regulation of Production and Distribution of
Ethyl Alcohol, Alcoholic Products and Alcohol-
Containing Products and Restriction on Consump-
tion (Drinking) of Alcohol Production” provides
strict requirements for the production and distribu-
tion of ethyl alcohol and alcoholic production
aimed at the repression of the use of false trade-
marks and geographical indications. Nevertheless,
law enforcement practice has shown that the exist-
ing norms are not capable of resolving the prob-
lems with fair use of the means of individualization
of goods, especially concerning wine production,
the quality of which is to a large degree determined
by the place of grape growing. That is why Appel-
lation of Origin of Goods (AOG), namely of wine
products, not only has significance in terms of pro-
tecting exclusive rights on the means of individua-
lization of goods, but also possesses enormous
economic potential that determines the demand
level at the market. For example, actively used
AOG gives the general public information not only
about the manufacturer and high quality of goods
but also about the presence of special properties
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conditioned by the place of its manufacture. Ap-
parently, it contributes to the region’s publicity,
stimulates investment in its development, helps to
maintain rural settlements, generate jobs and de-
velop tourism.

Yet the experience of AOG application identi-
fied a range of problems in regulation of the
above-stated relations, which does not allow the
potential of this intellectual property object to be
used in full. In a number of cases the requirement
that an applicant should be the immediate manu-
facturer of goods cannot be fulfilled. For example,
an association of entities including primary pro-
ducers, producers of the resulting product (the one
with regard to which the AOG was registered) and
entities responsible for storage, transportation and
distribution of the marked product cannot act as
applicants for state registration of AOG in spite of
the fact that special properties of goods depend on
the activities of all the above-listed entities consti-
tuting the association.

Besides that, in compliance with Clause 5 of
Article 1522 of the Civil Code of the Russian Fed-
eration, an application should be supported by the
ruling of a federal executive body authorized by
the government of the Russian Federation (autho-
rized body) stating that within the borders of the
given geographical object the applicant produces a
product the special properties of which are exclu-
sively or mainly determined by natural conditions
and (or) human factors characteristic of this geo-
graphical object (Clause 1 of Article 1516 of the
Civil Code of the Russian Federation). Today such
authorized bodies are Ministry of Agriculture of
the Russian Federation — for agricultural goods,
Ministry of Health of the Russian Federation — for
mineral waters, Ministry of Industry and Trade of
the Russian Federation — for craftwork items, and
Federal Service for Alcohol Market Regulation —
for alcoholic production. At the same time, there is
a large number of other goods that are not ascribed
to the authorized bodies, such as natural precious
stones. There also remains a question of the possi-
bility of AOG if production includes several
cycles, such as bottling, packaging, maturation of
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Hue» (CbIp) TOBapa B T€UEHHUE MPOJOHKUTENBHOIO
Ieprosia BpeMEHH, MMOCKOIbKY HE BCE LIUKIIBI MPO-
H3BOJICTBA MOT'YT OBITH COBEpIIEHBI B 3TOH MeCT-
Hoctu? HecoMHEHHO, ¢ TOUKH 3pEHUs pa3yMHOCTH
U 1enecoo0pa3HOCTH, TaHHBIE CYOBEKTH HAPSIY C
MPOU3BOAUTEISIMA KOHEUHOTO MPOAYKTA, JTOIKHBI
HMMEThH MPaBO Ha HCIOIb30BaHKUE B CBOEH NIEATENb-
Hoctu HMIIT.

DTO JNHIIb HECKOIBKO MPUYUH, MPUBEAIINE K
TOMY, YTO Ha CErOAHALIHHMMN JeHb B Poccuiickoi
Oenepanuu aecTByroT menee 200 3apeructpupo-
BanHbIXx HMIIT, u3 koropeix 135 — poccuiickue.
Ecnu sty nudpy cpaBHUTH C peecTpoM HaMMEHO-
BAaHWW BUHOJIENIBYECKOM MPOTYKIMH, TPOJaBAEMOM
Ha pBIHKE, TO MOXHO CZeJaThb BechbMa HEyTeIlu-
tenbHbI BeiBOa: HMIIT cuaGxennr menee 10 %
yKa3aHHBIX ToBapoB. HecoMHEeHHBIE YOBITKH HECYT
HE TOJBKO MPOHU3BOAMTENH, MepepabOTUMKH, MO-
CTaBIIMKH, HO U TOCYAapCTRBO.

B nensx pemrenust paHHbIX mpodiem ¢ 2015
rona B Poccuiickoii @enepannn periiaMeHTUPOBAHO
MIPOM3BOJICTBO BHHOJENBYECKON MPOIYKIUHU BBICO-
KOT'0 Ka4eCTBa C MPUBS3KOM K MECTY BBIPAIIMBAHUS
BUHOTpaJa TOjA O0O03HAYCHUSIMUA BHHOZENBYECKas
MPOAYKUUS C 3aIMILIEHHBIM reorpaduueckuM yKa-
3aHueM (BUHOAenpdecKas npoaykiwms 3I'Y) u Bu-
HoOJZleNpuecKas MPOAYKINS C 3alUIIEHHBIM HauMe-
HOBAaHUEM MECTa IPOUCXOXKICHUS (BUHOJETBIECKas
npoxaykius 3SHMIT). Kazanock Obl, BBIXOM HaWICH U
mpoOeMbl OyAyT IPEOIOICHBL.

Tem He MeHee OIBIT PETMOHOB CBHJIETENBCT-
Byer 00 obparHom: 3I'Y u 3HMII okazamuck He-
BOCTpeOOBaHHBIMH, TaK KaK UM MPHUCYyIa HEKOTO-
pas cTemeHb CMEIIEHHS W OTCIOIa BO3HUKAIOT
CIIOKHOCTH ¢ ux ynorpebnenuem, a HMIIT oxsa-
THIBAIOT JIUIIG SAUHUIEI TOBAPOB, MPOU3BOIUMBIX
B KOHKpeTHOM pervoHe. I[loatomy y HacemeHus
CYLIECTBYIOT CBOM aCCOLMAIIMM C MECTOM IpOHC-
XOXKACHUSI TOBapa (HampuMep, BOJOTOJCKOE Mac-
JI0, BOJIOTOZICKOE KpPY>KE€BO, MBAHOBCKHI CHTEL,
rych-XpycTaibHas mocyzaa u T.1.).Kak cnpasenu-
Bo ormeuatoT O. A. PyzakoBa u C. 0. ®abpuu-
HbI, «B POoccuM HET Takoro peruoHa, KOTOPOMY
HedeM ObLTO OBbI “IOXBacTaThCs’’, OJTHAKO OTCYTCT-
Bue 3()()EeKTUBHON OXpaHBl HAMMCHOBAHHA, CBsI-
3aHHBIX C TPOUCXOXICHHEM TOBapOB, HE CIIOCO0-
CTBYET pa3BUTHIO HMHUDKA PETHOHOBY [25; 29].

[To-unomy cknanapiBaerca curyarus B EBpo-
MelcKoM coro3e, TaM oxpanstorcs 6onee 3000 reo-
rpaduuecKkux yKa3aHWUd W HaWMMEHOBAaHWH MeCT
MIPOUCXOXKICHUS TOBApoB. M 3TO He cCily4ailHO.
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Jleno B TOM, 4TO HajJW4yMe Ha TOBapax CBEACHUH,
YKa3bIBAIOUINX HA MX Teorpauueckoe MpOoruCXoxkK-
JIeHHe, KOTOpble 00JagaloT OmpeneieHHbIM Kade-
CTBOM W pemyTanueil, HO KOTOpbIe He MOTYT OBITh
3apeructpupoBanbl B kadyectBe HMIIT B cBs3u ¢
KECTKUMH TPEOOBAHUSIMH K 3TOMY OOBEKTY, TAKKe
3¢ PEKTUBHO C TOYKH 3PEHHsI MPOABHMKEHUS TOBA-
pa Ha poiHke. [losToMy s Takux 00O3HAaYEHUH
MEXAYHAPOAHOE TOPrOBOE COOOIIECTBO aKTHBHO
ucnojib3yeT reorpaduueckoe ykazanue (I'Y) [6].

Kcratn ckazatp, o0si3aTenbcTBa MO OXpaHe
I'V Bosnuxim y Poccuiickoin ®enepanuu euie B
2012 rogy B cBs3u co BcrymeHueM B BTO, mo-
ckonbky CornamieHue Ho TOPrOBBIM aCHEKTaM
npas MHTEJUIEKTyaJIbHOU COOCTBEHHOCTHU
(TPUIIC) He TonbKo (GOPMYIUpPYET ONpeencHre
I'Y, HO 1 0obs3bIBaeT cTpanbl-wieHsl BTO BBOIUTS
B HAalMOHAJbHBIE IIPABOBbIE CHCTEMBI JaHHBIN
o0bekT. Hakonen, JloroBop o EBpasuiickom 3ko-
HOMHYECKOM COI03€ TaKke OTHOCHT ['Y k oObek-
TaM HMHTEIUIEKTYaJbHOH COOCTBEHHOCTH M COJIEp-
XKUT omnpeneneHne ['Y, ocHoBaHHOE Ha MONO0XKEHU-
sx TPUIIC.

VYka3zaHHbIE OOCTOSTENBCTBA MOOYAMIN OTe-
YEeCTBEHHOTO 3aKOHOJATeNs K pa3paboTKe W BBe-
JCHUIO B JICHCTBHE HOBOTO OXPaHSIEMOro OOBEKTa
CPEACTB WHAMBHIYyaNIH3allU — Teorpaduieckoe
yKazaHue .

31echr yMECTHO OTMETHUTH, YTO BBeAcHue ['Y B
NepevYeHb OXPaHAEMBIX CpPEACTB MHAMBHUAyaJN3a-
MM HE CJeNyeT paccMaTpuBaTh KaK OCHOBaHUE
st uckmouenust HMIIT u3 oxpaHsieMbIx 0OBek-
TOB MHTEJIEKTYaJIbHBIX MPaB, MOCKOJIBbKY JaHHBIN
00BEKT, KaK CIOpaBeIIMBO OTMEYAIOT pa3padoTdu-
KA aHaJIu3upyeMoro 3akoHompoekta B IloscHu-
TENBHON 3amKCKe, SIBISETCS BOCTPEOOBAHHBIM IS
MIPOU3BOANTENENH TPAAULIMOHHBIX TOBAapOB, B TOM
quClie HAapOAHBIX XYI0KECTBEHHBIX IPOMBICIIOB.
Kpome Toro, BBenenue oxpansl ['Y Hapsagy ¢ ox-
panoit HMIIT cooTBETCTBYET COBPEMEHHBIM MU-
POBBIM TeHACHIMAM. B wacTHOCTH, MOTPEOHOCTH B
OXpaHe JIBYX BHJOB OOBEKTOB HMHTEIIEKTYaJbHOM
cobcrBennoctu, I'Y u HMIIT, yxe nasHo npeny-
CMOTpPEHa MHOTHUMH MEXAYHapOIHBIMH TOKYMEH-
TaMu, BKJItoyas [lapikcKyro KOHBEHIIUIO 110 OXpa-
HE IpoMBbIIIeHHoH coocTBernHocTH (1883 T.), XKe-

! TIpoext ®exepansroro 3akona Ne 509994-7 «O BHeceHHH
U3MCHEHHMIT B YacTh 4eTBepTyro I 'pakiaHckoro kojekca Poc-
cuiickoit  @eneparm».  URL:  http://www.consultant.ru/
cons/cgi/online.cgi?req=doc;base=PRJ;n=173604#044796584
778915416 (nata obpamenus: 01.02.2019).

Matveev A. G., Sinelnikova V. N.

the product (cheese), with considerable time in-
tervals between the cycles because not all of
them can be completed in this region. Obviously,
from the point of view of logic and practicabili-
ty, these entities, as well as the manufacturers of
the resulting product, should have the right to
use AOG in their activity.

These are just some of the reasons that have
led to the situation that today there are fewer
than 200 registered AOGs in the Russian Federa-
tion, of which 135 are Russian. If we compare
these figures with the register for names of alco-
holic production sold at the market, we can make
a discouraging conclusion: less than 10% of the
registered products have AOGs. Not only pro-
ducers, processers, and suppliers but also the
state suffers evident losses.

In order to solve these problems, from 2015
high quality wine in the Russian Federation has
to be produced with reference to the place of
grape growing under the designation of wine
production with protected geographical indica-
tion (PGI wine production) and wine production
with protected designation of origin (PDO wine
production). It seemed to be a good solution to
overcome the difficulties.

However, the regional practice bears evidence
to the contrary: PGI and PDO were not in demand,
as there is a certain degree of confusion inherently
present in them and leading to difficulties with
their use, and AOG covers only a small number of
goods manufactured in a particular region. That is
why the population has its own associations with the
place of origin of goods (for example, Vologda but-
ter, Vologda lace, Ivanovo cotton print, Gus-
Khrustalny glassware, etc.). As O. A. Ruzakova and
S. 1. Fabrichniy aptly note, “There is no region in
Russia that has nothing to boast of, but the absence
of efficient protection for the trademarks connected
with the origin of goods does not contribute to pro-
moting the image of the regions” [25; 29].

The situation in the EU is quite different,
there are over 3000 protected geographical indi-
cations and designations of origin of goods. And

that is not a matter of chance. The fact of goods
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bearing data that are indicative of their geo-
graphical origin as to their particular quality and
reputation but that cannot be registered as AOG
due to strict requirements to the object is also
efficient in terms of market promotion of goods.
Therefore, the international trade community is
actively using geographical indication (GI) for
such designations.[6]

It should be mentioned that the Russian
Federation undertook liabilities for the protec-
tion of GI as far back as in 2012. It happened in
connection with joining the World Trade Organ-
ization, as the Agreement on Trade-Related As-
pects of Intellectual Property Rights (TRIPS) not
only formulates the definition of GI but obliges
the WTO member states to introduce this object
in their national legal systems. At last, the Treaty
on the Eurasian Economic Union also refers GI
to intellectual property objects and contains the
definition of GI based on the TRIPS provisions.

These circumstances obliged the national
legislatures to develop and put in operation the
new protected object of means of individualiza-
tion — geographical indication .

It is also necessary to point out that intro-
duction of GI to the list of protected means of
individualization should not be considered the
grounds for excluding AOG from the protected
intellectual rights objects, because, as the devel-
opers of the analyzed draft law justly stressed in
the Explanatory Memorandum, this object is de-
manded by manufacturers of traditional goods, in-
cluding national artistic craftworks. Moreover, the
introduction of GI along with the protection of
AOG goes in line with the contemporary world
tendencies. The need for the protection of the two
kinds of intellectual property objects, GI and AOG,
in particular, has been long provided by many in-
ternational documents, including the Paris Conven-

tion for the Protection of Industrial Property (1883)

' Draft Federal Law No. 509994-7 “On Amendments to Part
Four of the Civil Code of the Russian Federation”. Available
at: http://www.consultant.ru/cons/cgi/online.cgi?req=doc; ba-
se=PRJ;n=173604#044796584778915416 (accessed
01.02.2019).
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HeBckui akT JlnccaOoHCKOro corjameHust o Ha-
WMEHOBAHHUAX MECT MPOHCXOKACHUS U reorpadu-
gecknx ykasanusx (1958 r.)".

AHanu3upyeMblii 3aKOHOMPOEKT MpexycMaT-
puBaer MojiepHu3anuio naparpaga 3 rmaeel 76 'K
P® nocpencTtBoM BKIIOUEHHS] HOPM, OTHOCSIIMXCS
k I'Y. B gactHOCTH, Ipennaraercs AOINOJIHEHHAS
penakius crateu 1516 'K «[eorpaduueckoe yka-
3aHME€ W HAWMEHOBAaHHWE MECTa IPOUCXOKIACHUS
TOBapa», yCTaHABIMBAlOIIas, 4TO IOJ OXpaHse-
MBIM TeOTpaUUecKuM YKa3aHHUEM cJelyeT MOHH-
MaThb 00O3HAaYEHHE, KOTOpOE MO3BOJSIET HJICHTH-
¢uMpoBaTh TOBap Kak MPOUCXOSIIUN C TeppH-
TOpPHUH reorpaguueckoro o0beKTa, Ipu 3TOM OIpe-
JIeIECHHOE Ka4yecTBO, pemyTalus WKW ApYrue Xa-
PaKTEpUCTHKH TOBapa B 3HAYMUTENBHOM CTENEHU
OIIPEETSIIOTC ero reorpaduyeckuM MPOUCXOXK-
nenveM. Ha tepputopun nanHoro reorpaduyecko-
ro 00beKTa JOIKHA OCYIIECTBISITHCS XOTs OBl Of1-
Ha U3 CTaJui MPOU3BOACTBA TOBapa, BIMSIIOMAsA Ha
¢dbopMupOBaHHE €ro KayecTBa, pEHyTallMH WJIH
WHBIX XapakTepucTuk. Ha Ham B3rmsa, sta aedu-
HULHST MAKCUMAaJIbHO MPHOIMKEHA K ONpeAeicHu-
SIM, COZIEPKaLMCSI B MEKIYHAPOIHBIX HOKYMEH-
TaX, YTO MO3BOJUT YHUPHULIUPOBATH moHstue I'Y u
YIPOCTUTD MOPSATOK €r0 PErUCTPaIiy.

[Iperepnena n3MeHeHUs M penaklys HOPMBI,
cojgepxkamass ocHoBHble Kpurepuu HMIIT, a
nMeHHo: «HanMeHoBaHMEM MecCTa MPOUCXOXKIE-
HUA TOBapa, KOTOPOMY MPENOCTABIISIETCS paBoOBas
oxpaHa, sBJsieTCsl 0003HaYeHUE, MPEACTaBIIIONIee
co0oif COBpeMEHHOE MJIM HCTOPHUYECKOE, O(HIIH-
aNbHOE WM HEeOpHIUANbHOE, TIOTHOE MM COKpa-
LIEHHOE HAaVMEHOBAHME CTPAHBI, TOPOJICKOTO WU
CENIbCKOTO TOCENEeHNs, MECTHOCTH WM Jpyroro
reorpaduyeckoro 00OBEKTa, BKIIOYAIOIIEE TAKOE
HauMEHOBAaHUE WJIM TPOU3BOAHOE OT TAKOro Ha-
VMEHOBAaHHS M CTaBILIEE U3BECTHBIM B pe3yJbTaTe
€ro MCIOB30BaHMs B OTHOIICHUH TOBapa, 0coOble
CBOWCTBA KOTOPOT'O UCKJIIOUUTENBHO WIH TJIaBHBIM
00pa3zoM OMpeaessIFoTCs XapaKTepHBIMHU AJIST OTpe-
JeTICHHOTO reorpaduyeckoro oObeKTa MpUpOTHbI-
MU YCIOBHSIMU U (MJTH) JTIOACKUME (akTopamu. Ha
TEPPUTOPUH JAHHOTO TeorpaduuecKoro oObeKTa
JIOJDKHBI OCYILIECTBIIATBCS BCE CTAUM MPOU3BOJ-
CTBa TOBapa, BIMAIONIME Ha (OPMUPOBAHUE €O

! Kenepckuit akT JIHCCAaGOHCKOrO COTTAIICHHS O HAMMCHOBA-
HUSIX MECT TPOUCXOXKICHUS M TeorpadMuecKhX YKa3aHHSIX
ot 20 mas 2015 r. URL: https://www.wipo.int/publications/ru/
details.jsp?id=3983 &plang=RU (mara oOparieHus:
01.02.2019).
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0co0bIX cBOMCTB». Kak BHIUM, pa3paOOTUUKH 3a-
KOHONPOEKTA CTPEMUIIUCh TaK C(HOPMYIHPOBAThH
HOPMY, YTOOBI CHSITh MpoOIeMy CyOBEKTHOTO CO-
craBa 3asBurencid HMIIT. Ecnu Takas pemakuus
Oyaer mpuHsATA, TO 3asBKYy MOTYT HOAaBaTh U JIU-
114, OCYIIECTBIAIONIME PO3JIUB IMPHPOTHOU IMpo-
IYKLHUH B IPYTOM PETHOHE.

C Hamel TOYKM 3peHHs, CIEIyeT pacleHU-
BaTh KaK IMPOTPECCUBHBIM IIAar W TOJIOXKEHHE O
TOM, YTO OCOOBIe TpeOOBaHHSA K CTaaWsIM MPOU3-
BOJICTBA, KaueCTBY, PEMyTallMH, U3BECTHOCTH, OCO-
ObIM CBOWCTBAM WJIM JPYIMM XapaKTepUCTHKaM
TOBapa, AJsl 0003HAUYEHHsI KOTOPOTO MCIOIb3yeTCs
reorpaduyeckoe ykazaHWe WM HaWMEHOBaHUE
MeCTa MPOUCXOKAECHHUSA TOBApa, MOTYT YCTAHABIIHU-
BaThCsl perepaabHBIMU 3aKOHAMH, HHBIMH HOpMa-
TUBHBIMHM IIPAaBOBBIMHU aKTaMH, B TOM 4YHCIIE HOp-
MaTHUBHBIMH TPAaBOBBIMH aKTaMH OpPTraHOB TOCY-
JIApCTBEHHOMW BJIaCTH CyOBekTOB Poccuiickori de-
Jlepaliuy, Ha TEPPUTOPHUH KOTOPBIX HAXOAITCS yKa-
3aHHBIE reorpaduueckne o0beKThl. Jlanee 3akoHO-
MIPOEKT NpPEnyCMaTPUBAET CO3/aHHE PErucTpaiu-
OHHOM cHCTeMBI IPEJOCTaBICHUs MIPaBOBOM oXpa-
Hel ['Y, xoTopas obecneuuT Takod ke 00beM U
pexum npaBoBoil oxpansl, kak u st HMIIT. Ilpu
9TOM OTAENbHBIE 0OcoOeHHOCTH, pucymme HMIIT,
OyayT OTpakeHbl HEMOCPENCTBEHHO B cTaThsix ['K
P®. ITpucoenunsiemcs k MmHeruto O. A. Py3akoBoit
u C. l0. ®abpuuHoro u HajmeeMmcs, 4TO BBEICHUE
I'Y B nepedeHp oxpaHsieMbIX 00BEKTOB WHTEILIEK-
TyaJbHOW COOCTBEHHOCTH TO3BOJUT OTBETHTH Ha
TaKue BBI30BBI OOIIECTBA, KaK:

—3aIIMTa TMpaBa MOTpeOHuTeNns Ha uHGOpMa-
UI0 O TPOUCXOXKIEHHH TOBapa, KOTOPBIM 00Y-
CJIOBJIEHBI €TI0 OIpEEIeHHbIE KaUYeCTBA UM CBOM-
CTBa;

— HEJOIMYCTUMOCTh PErHcTpaluu 00o03HaYe-
HUSI, BBOJSIIETO OOIIECTBEHHOCTH B 3a0IyXIeHHE
OTHOCHUTENBFHO TeorpaduyecKoro MpOUCXOKICHUS
TOBapa;

— obecrieueHrne MCKIIOYUTEILHOTO MpaBa pe-
THOHAJBHBIX MPOU3BOAUTENENH OPUTHHAIBHBIX TO-
BapoB;

— NIOBBIIIEHUE TPUBIIEKATEILHOCTH POCCHM-
CKUX PErHOHOB, X TOBapoB Kak B mpeznenax Poc-
cuiickori denepanuu, Tak u 3a pyoexom [25].

OTaenbHOrO BHUMAaHMS 3aciayXKUBAarOT Ipo-
OJeMbI CO3/1aHuUs ¥ UCIIOIB30BAHUS KOMMEPUYECKHX
o0o03HaueHu#, KoTophle, coriacHo cr. 1225 T'K
P®, aBnsioTcs OXpaHSIEMBIM CPEACTBOM HHIUBH-
JTyaJqu3ald ¢ MPaBOBBIM PEXHMOM, YCTaHOBIIEH-
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and Geneva Act of the Lisbon Agreement on Ap-
pellation of Origin and Geographical Indications
(1958)".

The draft law under study includes moder-
nization of paragraph 3 of Chapter 76 of the Civ-
il Code of the Russian Federation by way of in-
troducing the norms referring to GIs. More par-
ticularly, there is proposed a complemented ver-
sion of Article 1516 of the Civil Code, “Geo-
graphical Indication andAppellation of Place of
Origin of Goods”, stating that protected geo-
graphical indication should be defined as desig-
nation that attributes goods as originating from
the territory of a geographical object, with the
special qualities, reputation and characteristics
of the product essentially determined by its geo-
graphical origin. At least one stage of product
production that influences its special qualities,
reputation or other chacteristics should take
place within the specified geographical area. In
our opinion, this definition has maximum prox-
imity to the definitions provided by the interna-
tional documents, which could potentially lead
to the unified notion of GI and ease the proce-
dure for its registration.

Amendments were also introduced in the
edition of the norm containing the main criteria
of AOG: “Protected appellation of origin of
goods is defined as designation that constitutes a
modern or historical, official or unofficial, full
or abbreviated designation of a country, city or a
rural settlement, area or other geographical lo-
cale, as well as a name derived from such desig-
nation, that has become known due to its use
with regard to the good, whose special characte-
ristics are exclusively or mainly determined by
the natural conditions and (or) human factors
that are characteristic of that geographical lo-
cale. All stages of production that influence the
special qualities of a product should take place

within the specified geographical area”. As we

'Geneva Act of the Lisbon Agreement on Appellations of
Origin and Geographical Indications of May 20, 2015. Avail-
able at: https://www.wipo.int/publications/ru/details.jsp?id
=3983&plang=RU (accessed 01.02.2019).

can see, the draft law developers aimed to for-
mulate the norm so as to be able to eliminate the
problem with lack of legal capacity of AOG ap-
plicants. If this edition is adopted, entities that
bottle a natural product in a different region will
also be able to submit an application.

We should also regard as positive the provi-
sion on special requirements to the production
stages, quality, reputation, renown, special quali-
ties or other characteristics of the product for de-
signation of which geographical indication or ap-
pellation of place of origin of goods is used can be
established by federal laws, and other regulatory
legal acts, including regulatory legal acts of gov-
ernment bodies of the constituent entities of the
Russian Federation in the territory of which the
indicated geographical objects are situated. Fur-
ther, the draft law envisages the establishment of a
registration system for providing legal protection
for GIs, which will guarantee them the same scope
and status of legal protection as in case of AOG.
Separate features characteristic of AOG are sup-
posed to be directly reflected in the articles of Civil
Code of the Russian Federation. We associate our-
selves with the opinion of O. A. Ruzakova and S. I.
Fabrichniy and hope that introduction of GIs into
the range of protected intellectual property objects
will allow us to face such social challenges as the
following:

— consumer rights protection concerning the
information about the origin of a product that de-
termines its special qualities or characteristics;

— inadmissibility of registration of the desig-
nation that misleads the public regarding the geo-
graphical origin of a product;

— ensuring the exclusive right of the regional
producers of original goods;

— promoting the image of the Russian regions
and their goods both nationally and internationally
[25].

Special attention should be paid to the prob-
lems of creating and using commercial names,
which, according to Article 1225 of the Russian
Civil Code, constitute protected means of
individualization, whose legal status is stated by
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HeIM cTathsiMu 1538-1541 'K P®. B coorBerct-
BuH co cratheil 1538 'K P®D, kommepueckoe 060-
3HAQYCHUE TPUMEHSIIOTCS I WHIUBUIYaTA3AIII
TOPrOBBIX, MPOMBIIICHHBIX W JAPYTHUX MOPEIIpH-
SITUH, MPUHAICKAIINX KaK KOMMEPUECKUM, TaK U
HEKOMMEPUECKUM OpraHu3alusIM, a TakXKe HUHIU-
BUAyalIbHBIM TpeanpuHuMatensm. [Ipu stom 3a-
KOHOJATENb yKa3bIBAET, UTO JAHHBIC CPE/ICTBA WH-
TUBUAyaIH3alUUd HE SBISIOTCS (PUPMEHHBIMU Ha-
MMCHOBAaHHUSIMH W HE MOIUICKAT 00s3aTEIbEHOMY
BKJIIOYCHHIO B YUPEIUTEIHHBIC JOKYMEHTHI U €U~
HBIN FOCYIapCTBEHHBIN peecTp IOPUIUICCKUX JIHII,
T. €. HE PErucTpupyrorcs. MHTEpecHO OTMETHUTH,
YTO KOMMEpPUYECKOe 0003HAYCHUE MOXKET HCIIOJb-
30BaThCS MPABOOOIIAIATENIEM OJHOBPEMEHHO JIst
WHIWBUIYaIU3aI[Ud  OJHOTO WM HECKOJIBbKUX
NpEANpUATAN. YMECTHO 3aMETUTh, UYTO JAaHHOU
BO3MOXKHOCTBIO CYOBEKTHI MPENPUHUMATEIECKON
JESITETLHOCTA aKTHBHO MOJIL3YIOTCS, pHOOpeTas
MOMYJISIPHOCTH JJII CBOMX TOPTOBBIX TOYeK. B ka-
YeCTBE MpUMEpa MOKHO BCIIOMHUTH CETh Marasu-
HOB «llogpyxkkay», «Maraut», «MarHonus» u T.A.
Bwmecrte ¢ Tem crenyer yroO4yHUTH, YTO AJI UHIH-
BUAyaIU3allMd OJHOTO MPEANPHUSTUS HE MOTYT
OJTHOBPEMEHHO HCIIOJIb30BATHCS JIBa U 00Jiee KOM-
MEpYECKUX 0003HAUCHUSI.

Ha ocnoBanun craten 1539 I'K PO, xotopas
JIETAIBHO PEriiaMEHTUPYET UCKIIOUUTEIBHOE Tpa-
BO Ha aHAIM3UPYEMBIH OOBEKT WHIMBUAyasIH3a-
WY, MPaBOOOIANATENI0 TMPUHAUICKUT UCKITFOUU-
TEIbHOE MpPaBO HCIONb30BAHUS KOMMEPUECKOIO
0003HaYCHUS B KAUECTBE CPEICTBA MHIUBUIyaIIN-
3aIUi MPUHAIICKAIIET0 €My MPEeANpUATUs JIIo-
ObIM HE IMPOTHUBOPCYAIIUM 33aKOHY, B TOM YHCIIC
MyTeM yKa3aHUs KOMMEPYECKOro 0003HAYCHUS Ha
BBIBECKaX, OaHKaX, B CYETaX M HA MHOM JOKYMCH-
Taluy, B 00BSBICHUSAX U PEKIIaMe, Ha TOBapax WA
WX yIIaKOBKaX, B ceTu WHTepHET, eciiu Takoe 000-
3HAUCHHE 00JIaJIaeT JOCTATOYHBIMU Pa3TUIUTEIb-
HBIMU TIPU3HAKAMH U €r0 YIMOTpeOIeHue paBoo0-
nmajaTeneM sl MHAUBUIYalU3allud CBOETO Mpe-
NPUATUS SBISICTCS U3BECTHBIM B Ipeenax olpe-
JelIeHHON TeppuTopuu. Jlajmee yCTaHOBIEHBI Tpe-
JIENbl OCYIIECTBICHUS UCKIIOUUTEIBHOIO MpaBa Ha
KOMMEpYECKOe 0003HAYCHUE, IOITOMY MOXKET
CIIOKUTHCS. MHEHHE, YTO JAHHBIM WHTEIICKTYalb-
HOI COOCTBEHHOCTU HE HYXJA€TCS B YTOUHCHUU U
nornoiaHenud. OAHAKO MpaKTUKa €ro MCIOJIb30Ba-
HUS CBHJICTCIBCTBYET O HAIUYHMU MPOOJIEM, KOTO-
phle yX€ aHAIM3UPYIOTCS YYCHBIMU U MPAKTHUKA-
mu. Tak, H. 0. Cepreesa npusHaer ero ¢akynibra-
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THUBHBIM CPEICTBOM HWHJMBHIyaU3allid, oOpaIia-
€T BHUMaHUE, YTO OHO HE SIBIISCTCS 005A3aTEIbHBIM
JUIS  FOPUIUYECKUX JIUI] WIA WHIUBUIYaIbHBIX
MPEANPUHUMATECH U JIeNaeT BBIBOJ, YTO UCKITIO-
YUTENBFHOE MPAaBO Ha KOMMEpYecKoe 0003HauYeHHE
SIBJISICTCSI Bmecte ¢ Tem
H. IO. CepreeBa yka3bIBaer, 4TO 3aKOHOJATEIb HE

OrpaHUYCHHLIM.

PacKpBIBaeT colepaHUe CYLIECTBEHHBIX MpU3HA-
KOB (pa3nu4UTEIbHOCTD, JIOKAIbHAS W3BECTHOCTD)
JAHHOTO TOHSTHSA, OTCYTCTBYET UX TOJIKOBaHHUE U
Ha moa3akoHHOM ypoBHe [21]. Tlostomy mu3BecT-
HBIE CIIEUAIUCTHI B 00JACTH MHTEIUICKTYaIbHOM
COOCTBEHHOCTH BBIHYXJEHBl BOCIHOJHSITH 3TOT
npoben. B wactHocTH, aBTOp yHOMHHAeT MyOJH-
karuu . II. TaBpunoBa u B. W. Epemenko,
A.TII. Cepreesa u T. A.Tepemenko, 1. A. biuzne-
ua u B. B. OpnoBoii, koTopsie, hopMynupys J0K-
TPUHAJIBHBIE ONpEAeNeHUs] KOMMEpPYEcKoro o0o-
3HaYEHMs, OTMEYAIOT aKTyaJbHOCTh MOJEpHHU3A-
UM IPABOBOTO PEKHUMa 3TOr0 00BEKTa WHTEIICK-
TyaJbHOW COOCTBEHHOCTH B 4YacTH, KacarouleHhcs
€ro ToCy/IapCTBEHHOM perucTpaium, MOoCKOIbKY e
OTCYTCTBHE OOYCIOBHIIO MPOOJIEMBI MMOMCKAa KOM-
Mepuecknx 0003HaueHHH, KOTOpBIE YXKe CYILECT-
BYIOT Ha ONpeNeNeHHON TEeppUTOPHH, BO U30exkKa-
HUE CTOJIKHOBEHHUS HCKIIOUMTENbHBIX TpaB |[3,
c. 938; 11, c. 845].

Msr pasgensem MHenue H. FO. Cepreeoit
0 TOM, YTO CYIIECTBYIOIIME B HACTOSIIEE BpeMs
HETOCYIAPCTBEHHBIE PeecTpbl KOMMEPUYECKUX 000-
3HAQYCHUNM MpEeNnpuaTUd U NpeAlpUHUMATENEH,
CO3/1aBa€Mbl€ 10 NPHUHIUIY TEPPUTOPUATBLHOCTH,
HE MPEJOCTaBISAIOT U HE MOTYT NPEAOCTaBUTH 3a-
MHTEPECOBAHHBIM JIMIIAM HEOOXOAWMON TapaHTHH
3amuThl UX npaB. Ho cnpaBeanuBocTy paau Haao
NPU3HATB, YTO OHU CIOCOOCTBYIOT MHPHOMY CO-
CYIIECTBOBAaHHUIO MPaBOoOOIasaTenell CpencTB WH-
TUBUAyalnu3allid Ha KOHKPETHOH TeppUTOpHUU.
Bwmecre ¢ Tem Henb3d HE OTMETHUTH, UTO Takas pe-
THCTpalysi, PaBHO KaK U MOJyYE€HHE KaKHX-THOO
CBUJIETENBCTB Ha 3apPETUCTPUPOBAHHBIE YIOMSHY-
TBIM 00pa3oM KOMMepueckue OO0O3Ha4yeHHus, He
UMEIOT IPaBOYCTAHABIIMBAIOUIETO0 3HAYEHHA, IO-
CKOJIbKY caM (paKT TaKOW perucTpaluy He BIedYeT
3a co00lf BOZHUKHOBEHHE MCKIIOUUTEIHHOTO Tpa-
Ba Ha 00beKT [21, c. 46].

Haubonee ontumanbHeIM pelieHneM npooie-
MBI KOMMEPUYECKHX 00O3HA4YeHWH, C HAlICH TOUKU
3peHus, SBJSIETCSI MPU3HAHKE UX CyOCHIMapHBIMU
Ha3BaHUSAMHU IOPUIMYECKUX JIMI, KOTOPBIE, YUUTHI-
Basg MX PACTYLIYIO0 MONYJISIPHOCTh B TPa)kIaHCKOM

Matveev A. G., Sinelnikova V. N.

Articles 1538-1541 of the Russian Civil Code.
In compliance with Article 1538 of the Russian
Civil Code, a commercial name is used for indi-
vidualization of trade, industrial and other enter-
prises owned by both for-profit and non-profit
organizations as well as sole traders. At the
same time, legislation points out that the given
means of individualizations are not company
names and are not liable for inclusion in the con-
stituent documents and the Uniform state register
of legal entities, i.e., they are not registered. Itis
noteworthy that a commercial name can be used
by the rightholder for individualization of one or
several enterprises at the same time. It is perti-
nent to note that entrepren eurs actively use this
opportunity to gain publicity for their retail out-
lets. An example of such retail chains as “Po-
druzhka”, “Magnit”, “Magnolia”, etc. can be
cited. At the same time, it is necessary to clarify
that it is not possible to use two and more com-
mercial names for individualization of one en-
terprise.

On the basis of Article 1539 of the Russian
Civil Code, which regulates in detail the exclusive
right to the object of individualization under con-
sideration, the rightholder owns exclusive right to
use a commercial name as means of individualiza-
tion of an enterprise belonging to him in any man-
ner not contrary to the law including, by placing
the commercial name on signs, letterheads, bills
and other documentation, in announcements and in
advertising, on goods and their packaging, and on
the Internet, if such a name possesses sufficient
distinguishing features and its use by the righ-
tholder for individualization of his enterprise is
known within a specific territory. Further, the lim-
its for the execution of the exclusive right to a
commercial name are stated, so it may seem that
the given intellectual property object does not re-
quire specification and complement. However, the
practice of its use gives evidence of a number of
problems that are already being studied by theoret-
ical scientists and practitioners. For instance, N. L.

Sergeieva recognizes a commercial name as an
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optional means of individualization, paying atten-
tion to the fact that it is not obligatory for legal
entities or sole traders, and makes a conclusion that
exclusive right to a commercial name is limited.
At the same time, she points out that legislation
does not reveal details of essential features of this
notion such as distinctiveness or local renown; nor
is their interpretation provided at the level of non-
legislative acts [21]. Therefore, prominent special-
ists in the field of intellectual property should
bridge this gap. In particular, the author makes ref-
erence to the publications of E. P. Gavrilov and
V. L. leremenko, A. P. Sergeiev and T. A. Teresh-
chenko, 1. A. Bliznets and V. V. Orlova, who in
formulating the doctrinal definitions of a commer-
cial name emphasize the necessity to modernize
this intellectual property object in the part regard-
ing its state registration because its absence caused
the difficulties of searching for the commercial
names already existing within a certain area in or-
der to prevent the conflict of exclusive rights [3,
p- 938; 11, p. 845].

We share the opinion put forward by
N. I. Sergeieva that nonstate registers of com-
mercial names of enterprises and entrepreneurs
existing today and created according to the local
principle do not and cannot ensure the protection
of rights of all the parties concerned. For the
sake of justice, it should be acknowledged that
they contribute to the peaceful co-existence of
the holders of rights to means of individualiza-
tion on a particular territory. At the same time, it
should be noted that such registration, as well as
receiving any certificates for registered in the
above-stated manner commercial names, does
not have the status of constituent documents be-
cause the fact of such registration alone does not
imply the establishment of exclusive right to an
object [21, p. 46].

From our point of view, the optimum solution
for the problem of commercial names would be
their recognition as subsidiary names of legal enti-

ties that, taking into account their growing popu-
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000pOTe Kak CPEACTBO MHIMBUAyaTU3alUuu CyOb-
€KTOB, HEOOXOJIMMO YKa3bIBaTh B YCTaBE U PETUCT-
pUpOBaTh B CHENMAIBHO CO3JaHHOM TOCYIapcCT-
BEHHOM peecTpe KOMMEPYECKHX OO0O03HAUYCHHH
Poccuiickont @enepanuu.

3akiroueHue

3aBepriasi  MCCICOBaHUE OOBEKTOB HWHTEIN-
JICKTYaJIbHON COOCTBEHHOCTH, TIOTYYAFOIIUX OXpPa-
Hy B XXI Beke, €CTb OCHOBaHWS CHENATh BHIBOZ,
YTO TPOLIECC PACIIUPEHUS TEPEUHS] OXPaHSIEMBIX
pe3yNbTaTOB TBOPYECKOM, B TOM YHCIIE HAYy4HO-
HUCCIICIOBATEIILCKOM JIEITEIbHOCTH, HAXOAUTCS B
CTaJUH aKTUBHOrO pa3BUTHs. [IpuunH K TOMy, Kak
MOKa3aHOo BhIMIe, MHOTO. OJHAKO CIEAyeT UMETh
B BHJly, YTO TPaBO WHTEIUICKTYaJIbHOM COOCTBEH-
HOCTH HE MOXET M He JOJIKHO M3MEHATHCS C CO3-
JaHUEM KaXkJOoro HOBOI'o BHIa 00beKToB. MHade —
3TO TOCTOSIHHBIA «Oer 3a YXOSIIUM MOE3JI0MY.
CeromHsAIIHANA BBI30B OOINECTBA IHUBHIIMCTHYCC-
KOM Hayke W 3aKOHOAATeNI0 — CHOPMYIUPOBATH
HOPMBI, O0Ja/IaloNIUe YHUBEPCAIBHOCTBIO U TIO-
3BOJISIIONIME YK€ HA CTaJUU IKCIEPUMEHTOB OXpa-
HATh TpaBa aBTOPOB U Pa3paOOTUMKOB TEXHUYE-
CKHX PEILEHUMN.

YuuTeiBasi TpaHCHALMOHANBHBIA XapakTep
MHOTHMX WHHOBAITMOHHBIX TEXHOJIOTHUH, MOXKHO TO-
BOPUTH O TMOBBIIICHUU POJIU U 3HAYUMOCTU MEXK-
JTYHApOIHBIX IOTOBOPOB, 3aKPEILISIONIUX PUHIIU-
bl TIONYYEHHUS TMPABOBOM OXpaHBl Pa3IUYHBIX
O0OBCKTOB HHTEIICKTYadbHOH COOCTBEHHOCTH H
O0IME CTaHAAPTHl PETHCTPAIMH PE3yJIbTaTOB B
cdepe naTeHTOBaHUSL.

Meb1 mpu3HaeMm, 4YTO AOCTUTHYTBHIH YpPOBEHB
nudpoBuzanmu 00IIECTBA U OMOTEXHOIOTUN Tpe-
OYyIOT NPUHIUIHAIBHOW MOJICPHU3AIMUA JICHUCT-
BYIOIIIEHl MPaBOBOM CHUCTEMBI, TTO3BOJISIONICH Ore-
patuBHO U 3((EKTUBHO TpeceKaTh HAPYIICHUS
WHTEUICKTYalbHBIX MPaB B YKA3aHHBIX CETMEHTaX
peiaka. [loka 3Tu Bompochl HE perieHbl. Tem He
MEHEe, KaK MOKa3bIBaeT MHOTOJETHHUH OMBIT Ipa-
BONPUMCHCHMS, KOHIENTYyalbHasi MPOpadbOTaH-
HOCTh HMMEIOIUXCS MPOOJIEM TO3BOJISICT BHIpado-
TaTh ONTUMAaJbHBIC IOPUANUYECKIE MEXAaHU3MBI pe-
TYJIUPOBAaHUS OTHOLIEHUU MO TOBOAY CO3AaHUS U
WCIIONB30BAaHUS JIOCTATOUHO IIMPOKOr0 Kpyra
OOBCKTOB  WHTCIUICKTYalbHOH  COOCTBEHHOCTH.
HNmenHo 3TuMuU (pakTOpamu, C HAICH TOYKH 3pe-
HUSI, ONPEAENieTCS AaKTyaJbHOCTh HACTOSIIErO
HCCIICIOBAHUS.
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larity in civil circulation as means of individualiza-
tion, should be specified in the statute and entered
in the specially established state register of com-

mercial names of the Russian Federation.

Conclusion

Summarizing the study of intellectual prop-
erty objects that are granted protection in the 21 *
century, we can arrive at a well-grounded conclu-
sion that the process of expanding the range of pro-
tected objects of creative and also scientific and
research activity is at the stage of active develop-
ment. As was shown above, the reasons are nu-
merous. However, we should bear in mind that
intellectual property law cannot and should not
undergo changes with the emergence of every new
kind of objects. Otherwise it would be similar to
catching up with a moving train. The challenge of
contemporary society posed to civil science and
the legislature is to formulate universal regulations
that would make it possible to protect the rights of
authors and developers of technological solutions
as early as at the stage of experiments.

Taking into account the multinational charac-
ter of many innovative technologies, we have
grounds to speak about the increasing importance
of international agreements that formalize the prin-
ciples of legal protection for different intellectual
property objects and general standards for registra-
tion of results in the sphere of patenting.

We admit that the level of digitalization and
biotechnologies achieved by the modern society
requires fundamental modernization of the func-
tioning legal system that would be aimed at timely
and efficient repression of intellectual right
breaches in the stated market segments. These is-
sues have not been resolved yet. Nevertheless, as is
shown by the long-standing experience of law en-
forcement, resolution of the existing problems at
the conceptual level allows for the development of
optimal legal mechanisms for regulating the rela-
tions pertaining to the creation and use of a rela-
tively extensive range of intellectual property ob-
jects. In our opinion, it is due to these factors that
the present study should be found relevant.
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