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Beeoenue: ymsepoicoenue ¢ Poccuu pvinounvix omuoweHull, ee eeoepaguueckoe nouiodice-
HUe U 2eononumuyeckue uHmepecsl OUKMyIom HeooXooumocms 0onee UHMEHCUBHO20 BKIIoYe-
HUSL CIMPAHbL 8 MUPOBOE IKOHOMUUECKOE NPOCMPAHCMEBO, 60 MHO2UX CIPAHAX KOMOPO2O NPaK-
MUKYyemcs y20108HAA OMEEMCMBEHHOCb KOPNOpayul, U HNPUseoeHusl 3aKkoHO0amenbLCcmed, 6
MOM Huciie Y20l08H020, & COOMBEMCmaUe ¢ HosblMU peanusmu. Poccuiickas sxonomuxa ceco-
OHsL HYHCOAemCsl 8 CEPbe3HbIX UHBECTUYUAX, 8 MOM HUCNe UHOCIMPAHHBIX, YMO OUKmyem Heoo-
X0OUMOCMb CO30AHUA CEePbe3HbIX NPABOBbIX 2apaHmuli, 0OOHOU U3 KOMOPbIX NPUHAEMCS Yeo-
JIOBHASL OMBEMCMEEHHOCHb NPECMYNHBIX CYOBLEKMO8 IKOHOMUYeckol oOesmenvhocmu. Ilpe-
CMYnHas 0esmenbHOCTHb HeKOMOPBIX 10PUOULECKUX JIUY CNOCOOCMEYem Cpawu8anuio npecmyn-
HO20 bu3sHeca ¢ 671acmbvlo U PAcnPOCMPAHEHUI0 KOPPYNYULU, MACUMAObL KOMOPOU y2podicaiom
bezonacnocmu poccuiickozo eocyoapcmea. Kamnem npemknosenus na nymu eHeopenus y2o-
JIOBHOU OMBEMCMBEHHOCIMU TOPUOUYECKUX IUY AGTAEMCA Obimylowee npedcmaegienue o Heyere-
€o0bpasHOCmMU MAKOU OMEEMCMEEHHOCIU U O HeU3DEHCHOCU, & CyHae 66e0eHUsI UHCIUMYmMA
MaKoli OMeemcmeeHHOCMuY, HapyuleHUs NPUHYUNA UHOUBUOYALHOU U 6UHOGHOU OMEenCMeEeH-
Hocmu. Ilens: kpumuueckoe ocmviciieHue RPAKMUKY NPUMEHEHUS 3aKOHO8 00 Y2O0l06HOU Om-
6eMCMBEHHOCMU TOPUOUYECKUX TIUY 3a PYOEICOM, MHEHUL 34 U NPOMUE MAKOL OMEEemCmMEeHHO-
CMU 8 POCCULICKOU NPABOBOli Meopull, paspadbomKa asmopcKol KOHYenyuu peuerus Smoi npo-
onemvr 6 Poccuu. Memoowl: mamepuanucmuieckol OUaieKmuk ¢ noMowbio NpUemMos aHalu3a,
cunmesda, UHOYKYUU, OeOYKyuu, meopemuueckoco mooenuposanus. Pezynomamul: cchopmynu -
POBAHBL AP2YMEHMbL @ NOAb3Y YENeco0OPAZHOCMU U HEe0OX0OUMOCIU MAKOU OMEenCmMEeHHO-
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Introduction: establishment of market relations in Russia, geographical location and geo-
political interests of the country necessitate its more intensive participation in the global eco-
nomic environment (with many of the countries applying corporate criminal responsibility) as
well as bringing legislation, including criminal law, in line with the new realities. Today, the
Russian economy needs major investment, including that from abroad. This requires develop-
ment of solid legal guarantees, with criminal liability of illicit business units being one of these
guarantees. Criminal activity of some legal entities contributes to merging of criminal business
with the government and to spread of corruption so wide that it threatens the security of the
Russian state. The stumbling block on the way to the introduction of criminal liability for legal
entities is the conventional idea of inexpediency of such liability and inevitability of breaching
the principle of individual and fault-based liability in case the above liability institution is in-
troduced. Purpose: to provide critical assessment of the international practice in the applica-
tion of legislation on criminal liability of legal entities as well as of the opinions describing ad-
vantages and disadvantages of this liability in the Russian legal theory, to develop the author’s
concept of addressing this issue in Russia. Methods: the materialist dialectic method with the
use of the analysis, synthesis, induction, deduction, theoretical modeling techniques. Results:
the arguments in support of the idea of liability in question, its expediency and necessity in Rus-
sia have been formulated; there has been justified a theoretical model that makes it possible to
integrate the corporate criminal liability institution into the formula of individual criminal lia-
bility developed by the classical school of criminal law. Conclusions: the hopes for changes re-
garding the issue of corporate criminal liability in Russia should be associated with the devel-
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Why Has Not Russia Adopted the Law on Criminal Liability...

opment of small and medium businesses, as corruption and merging of criminal business with
the authorities are ruinous for such types of businesses, and therefore participation of their rep-

npasa Gopmyny yeono8Hou omeemcmeeHnocmu usuiecko2o auya. Boleoowst: naoescowvl na no-
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yem ux yyacmue @ Kayecmee NPUCAICHLIX 3acedamenetl @ cy0e NPUCINICHBIX NPU PACCMOMPEHUU
NpecmynHuIX OessHUll KOPRopayull OKaNHcemcsi 8ecbma NPoOyKMUGHbIM.

resentatives in trial juries as jurors would be rather effective in handling criminal activities of
corporations.
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Introduction: establishment of market relations in Russia, geographical location and geo-
political interests of the country necessitate its more intensive participation in the global eco-
nomic environment (with many of the countries applying corporate criminal responsibility) as
well as bringing legislation, including criminal law, in line with the new realities. Today, the
Russian economy needs major investment, including that from abroad. This requires develop-
ment of solid legal guarantees, with criminal liability of illicit business units being one of these
guarantees. Criminal activity of some legal entities contributes to merging of criminal business
with the government and to spread of corruption so wide that it threatens the security of the
Russian state. The stumbling block on the way to the introduction of criminal liability for legal
entities is the conventional idea of inexpediency of such liability and inevitability of breaching
the principle of individual and fault-based liability in case the above liability institution is in-
troduced. Purpose: to provide critical assessment of the international practice in the applica-
tion of legislation on criminal liability of legal entities as well as of the opinions describing ad-
vantages and disadvantages of this liability in the Russian legal theory, to develop the author's
concept of addressing this issue in Russia. Methods: the materialist dialectic method with the
use of the analysis, synthesis, induction, deduction, theoretical modeling techniques. Results:
the arguments in support of the idea of liability in question, its expediency and necessity in Rus-
sia have been formulated; there has been justified a theoretical model that makes it possible to
integrate the corporate criminal liability institution into the formula of individual criminal lia-
bility developed by the classical school of criminal law. Conclusions: the hopes for changes re-
garding the issue of corporate criminal liability in Russia should be associated with the devel-
opment of small and medium businesses, as corruption and merging of criminal business with
the authorities are ruinous for such types of businesses, and therefore participation of their rep-
resentatives in trial juries as jurors would be rather effective in handling criminal activities of
corporations.

MUKYEMcst Y20l08HAs OMEEMCMBEHHOCHb KOPNOpayutl, U NpugeoeHus. 3akOH00ameibCmed, 8
MOM Huciie Y2ol08H020, 8 COOMBEMCcmaue ¢ HogblMu peanusimu. Poccutickas skonomuxa ceeo-
OHSL HYJICOAEMCSl 8 CEPbE3HbIX UHBECTUYUSIX, 8 MOM YUCILe UHOCMPAHHBIX, YMO OUKMYem Heo0-
XOOUMOCMb CO30AHUSL CEPLE3HBIX NPABOGBIX 2APAHMUL, OOHOU U3 KOMOPLIX NPUSHACMCS Y20-
JIOBHASL OMBEMCMBEHHOCHb NPECMYNHbIX CYOBeKmo8 KOHOMuyeckou oOesmenvhocmu. Ilpe-
CMYNHAs 0esiMeNbHOCHb HEKOMOPLIX 10PUOUHECKUX UY CROCODCMEYen CPAWUBAHUIO NPECHYN-
HO20 busHeca ¢ 61acmblo U PACHPOCMPAHEHUI) KOPPYRYUU, MACUMAObl KOMOPOU Yepodicarom
bezonacnocmu poccutickoeo 2ocydapcmed. Kamnem npemknoeenus nHa nymu 6HeOpeHus: y2o-
JIOGHOU OMBEMCMEEHHOCMU IOPUOUYECKUX TUY A6TIsIemcsl bblmylouee npedcmasiienue o Heyele-
€o06pazHOCmU MAaKol OMEemCcmMEeHHOCMU U O HeU3DEHCHOCMU, 8 CyYae 66e0eHUsL UHCIUMYMA
Makoi OMeemcmeeHHOCMU, HAPYWeHUs RPUHYUNA UHOUBUOYATIbHOU U 6UHOBHOU OMEENCMEeH-
nocmu. Lenw: kpumuyeckoe ocmvlcieHue NPAKMUKU NPUMEHEHUs 3aKOHO8 00 Y20l08HOU OMm-
BEMCMBEHHOCU OPUOUYECKUX JIUY 30 PYOEICOM, MHEHUL 3a U NPOMUE MAakol OMeemcmeeHH -
Ccmu 8 pocCcutickoll npagogoti meopuu, paspabomka asmopcKol KOHYEnyuy peuenus 3moti npo-
onemol 8 Poccuu. Memoowt: mamepuanucmuieckou OUanIeKmuky ¢ NOMOWbI0 NPUEMO8 aHAIU3d,
cunmesd, UHOYKYuU, 0edYKyuu, meopemuiecko2o mooenuposanus. Pesynomamot: copmynu-
POBAHBL aPeYMEHNbl 8 NONb3Y YeNecO0OPAZHOCMU U He0OX0OUMOCIU MAKOU OMEEemCmMEeHH0-
cmu 6 Poccuu, obocnosana meopemuyeckas mMooenns, o360 Wask BRUCAMb UHCTUMYN KOP-
NOPAMUBHOU Y2ONOBHOU OMBEMCMBEHHOCU 6 CO30AHHYIO KAACCUYECKOU WIKONOU Y20N08HO20
npasa Gopmyny y2on08Hol OMEEeMCcmMeeHHOCMU Puuyeckoeo auya. Boleodwst: naoedicowl na no-
Jloocumenvroe pewenue 8 Poccuu npobremul yeonoenou omeemcmeeHHOCmu 10pUOUYecK ux auy
credyem CeA3bl8amb ¢ pA3eUMUeM Maio2o u cpeone2o busHeca, 0 npedcmasumeneii KOmopo-
20 KOPPYRYusi U Cpawusanue KpUMUHATbHO20 OU3Heca ¢ 61acmbl0 pa3opumesbHbl, 8 C6:3U C
yem ux yuacmue 8 Kauecmee NpUCIiCHbIX 3acedameneii 8 cyoe NPUCAICHBIX NPU paccMompeHuu
nPecmynuviX OesHUull KOPRopayuti OKax3cemcs 6ecbma npoOYKMuGHbIM.
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Bumko 0. U.

BBenenue

Bomnpoc, BhIHECEHHBI B 3arojIOBOK HACTOSI-
LIEW CTaTbW, HE Mpa3dgHbIi. J[eso B TOM, 4TO 3aKo-
HOZIaTEeJIbCTBO MHOIMX CTPAaH MHUpa, B TOM YHCIIE C
Pa3BUTON PBHIHOYHOW 3KOHOMHUKOW, TaKyl OTBET-
CTBEHHOCTh NpenycmarpuBaror. IIpuueM mnoxaza-
TENBHO, YTO 3TOT MHCTHTYT OOpeN >KU3HB elle B
SI0XY CTAaHOBJICHUS YTOJBHOM IUBWIM3aLMU. JIr0-
OOMBITHO, YTO TEPBBIA YTOJOBHBIA IMPOIECC HaJ
IOPUAMYECKUM JIMIIOM cocTossicst 177 ner Hazan
(B 1842 r.) B Benukobpuranuu. [Tozxe, B cBsA3U CO
crienmuUKOi  OpPUTAHCKOTO  3aKOHOIATENhCTBA,
MpaKTUKa MPUBICUCHUS K YTOJIOBHON OTBETCTBEH-
HOCTH KOPIIOPAaTHBHBIX CYOBEKTOB 3aKpenuiach B
BUZIE CyJAeOHOTO Mpele/eHTa.

To ecTbB TO BpeMs, KOrJAa KpECTbIHCKas
Poccust Tonpko rotoBuiach K OCBOOOXKIEHHUIO OT
IyT KPENOCTHOTO MpaBa, B AHIIMM KalUTaJIU3M
JNOCTUT TOW CTaguM pa3BUTHS, KOTAA IOTOHA 3a
CBEPXNPUOBUIBIO JIFOOBIMH CPEICTBAMU IOTPEOO-
Baja CO3/IaHUS CEPHE3HOT0 MPABOBOIO HHCTPY-
MEHTa IMpeceueHus OOMECTBEHHO OMAaCHBIX JEHCT-
BHI HETOOPOCOBECTHHIX KOHKYPEHTOB. B Takom
KAa4eCTBE SIBUJICSI MHCTUTYT YTOJIOBHOH OTBETCT-
BEHHOCTH IOPUINYECKHX JIUII.

YXe B Ty 310Xy OIBIT IPOIIIOTO U MPOOIeMbl
TEKYILEro MOMEHTA MPUBOIAT TEOPETUKOB IIPaBa U
3aKOHOTBOPLEB K BBIBOAY O MOTEHLUAIBHON BO3-
MOYXHOCTH U CIIOCOOHOCTH «KOJUICKTHBHBIX» 00pa-
30BaHUN HECTH WHAUBHUAYAJIU3UPOBAHHYIO YIO-
JIOBHYK) OTBETCTBEHHOCTh. OIHAKO KOPHH YIO-
JIOBHOM OTBETCTBEHHOCTH IOPHINYECKUX JIHII CIie-
JIyeT UCKaTh HE B 3aKOHOJATENbCTBE, a B CYILHO-
CTH, COAEPKAHUU U CTPYKTYpe rOCIOACTBOBABILNX
COLMaJIbHO-DKOHOMHUUYECKUX OTHOLIEHH. B cuiy
3TOTO peIIeHne NpPoOJIeMBbl YTOJOBHOM OTBETCT-
BEHHOCTH COIO3HOW JIMYHOCTH, BKJIIOYas €€ Yro-
JIOBHO-TIPABOBOI aCIIEKT, OMUpAIOLIEecs Ha MOJU-
THUKO-IIPABOBOE U COLMAJILHOE TOHUMAaHHUE KaTero-
pUH OTBETCTBEHHOCTH CYOBEKTOB TIpaBa, Npe.-
CTaBJISIETCSl OAHUM U3 ONPEICISIIOIINX B COLIHOIO-
THYECKOM YYCHHU.

IIpo6JieMa KOPNIOPATUBHOI YroJI0BHOM
OTBETCTBEHHOCTH B POCCHIICKOM
YI'0JIOBHO-IIPABOBOIi TEOpHHU

MHTepHallMOHAIIBHBIA XapaKkTep HAyKH U JaB-
HHE TBOPUYECKHUE CBSI3M POCCUHCKON HWHTEJIUTCH-
LUK C €BPOMEHCKUM IOPHIUYECKUM COOOIECTBOM
MO3BOJIMIIA HE TOJNBKO BBISIBUTH TO 00IIEe, YTO
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CBOMCTBEHHO JIMHAMHUKE HWHCTUTYTa YIrOJOBHOM
OTBETCTBEHHOCTU OPUAMYECKUX JIHI], HO U OIpe-
JIeTTUTh TEPCIEKTUBEI ero pa3Butus B Poccuu. Ilo-
Ka3aTelbHbl B 9TOM OTHOIICHHUU WU3BECTHBHIC CYXK-
nenust C. By J3MHCKOTO O COOTHOIIIEHUH U MPUPO/JIE
IPAKIAHCKO-TIIPABOBOM U YTOJIOBHOM OTBETCTBEH-
HOCTU CONO3HOW JINYHOCTH, HAMETHBILEHCS B €B-
pONENCKON HayKe «BCIEACTBHE JIOKHOTO IMOHUMa-
HUS CBOMCTBEHHBIX YTIOJIOBHOMY IpaBy Hauyaja OT-
BETCTBEHHOCTH», MPUCYHIMX OOBIYHOMY IPaBY
U paHHEMY 3aKOHOJATEJIbCTBY I'€pMAHCKHUX Hapo-
1oB [1, c. 72]. CyTb 5TO# OJEMUKH — B KJIaccU4e-
CKOM pasrpaHU4YeHWH YacTHOTO M ITyOJIMYHOTO
mpaBa, COMUIAAPHON TPaKIAHCKO-TIPAaBOBON OTBET-
CTBEHHOCTH WJICHOB TOBAapUIIECTBA Ha IpaBax ak-
LIMOHEPHONM KOMIIAHUU U YTIOJIOBHO-IIPABOBOM OT-
BETCTBEHHOCTH COOCTBEHHO CaMOTO aKIMOHEPHOTO
oOrmiecTBa ¢ 3nmeMeHTaMu ToBapumecTsa [11, c. 19;
15, c.25]. IlepBuuHbIM 3BEHOM B 3TOU LIETIOUKE
[POTUBOPEUN B HAYKE U IPABOIPUMEHUTEIIBHOMN
MIPAKTHKE CTaJl UHCTUTYT COYyYacTHs B €EBPOIECHCKOM
Y OTE€UYECTBEHHOM YTOJIOBHOM 3aKOHOMIATEIILCTRE .

HeoOxoauMo mnpu3HATH, YTOY MPOTHUBHHKOB
YTOJIOBHON OTBETCTBEHHOCTH IOPUAMYCCKUX JIHI]
ObUTH OTpeAeNiCHHBIE OCHOBaHHUS IS KPUTHKHU
CBOMX OMIMOHEHTOB. CKIIOHSSICH K MBICTH O CYIIIe-
CcTBOBaHMM KoyuiekTuBHOM BuHBI, H. C. Taranuer
CUMTAJ, YTO « HAJJUYME BHUHBI B (GopMe EAMHHOU
BUHOBHOCTU HECKOJBKHUX CAUHUYHBIX JIUI[ U KOJI-
JIEKTUBHOW OTBETCTBEHHOCTH Ka)XIOTO W3 COBHU-
HOBHHKOB 3a COBEpIIEHHOE He OylIeT OTpHULaTh
MOYTH HE OAWH W3 KPHUMHHAIUCTOB, IMOCKOJIBKY
WccleoBaHue ATON (OPMBI BHHOBHOCTH M CO-
CTaBIII€T TpeAMeT ydeHus o coydactum» [10,
c. 312]. OnHako, MOCKOJIBKY MOJENb OTBETCTBEH-
HOCTH « OECTeNeCHOI» JIUYHOCTH HOCHJa I0CTa-
TouHO cxemaTuunble odepranus, H. C. Taranues
CIIPABEJIMBO OTMEYaJl, YTO €AUHEHUE HECKOIBKUX
MIEPCOH TOJBKO B OSKCTPAOPAUHAPHBIX CUTYyAIUSIX
MOXET OBITh TNPHU3HAHO FOPUIMYECKUM JTUIIOM.
KBasuropuauyeckumMu JULaMU, MO €r0 MHEHHIO,
SBTISTIOTCS] OOBEMHEHNS , BCEIEN0 OOBEMITIONTHE
JIUYHOCTbh, TAKUE, B YACTHOCTHU, KaK PEIUTHUO3HEIE,
XO3SIMCTBYIOIIME, HE OXBaTbIBAEMbIC IOHSITHEM
IOpUUYECKOTO JUIla B TeCHOM cwmbiciae. Ho 1o
CBOEMY IIPaBOBOMY CTaTyCy OHHU HE MOTYT BBICTY-
MaTh B KAY€CTBE CyOBEKTOB KOJJICKTUBHOW BUHBI U
OTBETCTBEHHOCTHU.

K. MecTp oTpuLaeT NpUHATOE KIACCUYECKUM
YTOJIOBHBIM TIPABOM TOJKOBAaHHE BHHBI « KOJIJICK-
THUBHBIX 00pa3oBaHmii». OQHAKO MPUBEICHHBIC WM

Bytko Yu. I

Introduction

The question in the title of this paper is not
an idle one. The fact is that legislation in many
countries of the world, including those with ma-
ture market economies, provides for such liabil-
ity. Significant is the fact that this institution
came to life as far back as in the era of the ‘coal
civilization’ formation. Interestingly, the first
criminal trial involving a legal entity took place
177 years ago (in 1842) in the United Kingdom.
Later, due to the characteristic features of the
British law, the practice of bringing corporate
entities to criminal liability became established
through the form of judicial precedent.

Obviously, while the peasant Russia was
only on the way to getting itself free from the
manacles of servage, capitalism in England
reached such a development phase when the rush
for superprofit by any means required develop-
ing a serious legal tool to prevent socially-
dangerous actions of unscrupulous competitors.
That was the institution of criminal liability of
legal entities.

As early as that time, the experience of the
past and current problems of the day brought the
theorists of law and lawmakers to the conclusion
about the potential capability of ‘collective’ enti-
ties to be individually criminally liable. However,
the roots of criminal liability for legal entities
should be sought not in legislation but in the es-
sence, content and structure of the then prevailing
socio- economic relations. Therefore, finding the
solution for the problem of criminal liability for
an ‘allied entity’ (including its criminal law com-
ponent) appears to be one of the crucial aspects in
sociological doctrine (provided this solution is
based on the political, legal and social under-
standing of the category of liability inherent in
legal subjects).

Problem of Corporate Criminal Liability
in Russian Theory of Criminal Law
The international nature of science and the
long-standing creative ties of the Russian ‘intel-
ligentsia’ with the European legal community
made it possible not only to reveal the common
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features which are specific to the dynamics of
the corporate liability institution but also to de-
termine the prospects for its development in
Russia. In this respect, an emphasis should be
laid on the well-known judgements by S. Budz-
insky, who spoke about the relationship and na-
ture of civil and criminal liability of the ‘allied
entity’, which began to take its shape in Euro-
pean science ‘due to the false understanding of
the fundamentals of liability inherent in criminal
law’, being characteristic of the customary law
and the early legislation of the Germanic peoples
[1, p. 72]. The essence of this polemics lies in
the classical distinction between private and
public law, between the joint civil liability of
members of a partnership acting as a joint stock
company and the criminal liability of the joint-
stock company itself [11, p. 19; 15, p. 25]. It was
the institution of complicity in European and
Russian criminal legislation that became the
primary link in this chain of contradictions in
science and law enforcement practice.

It must be recognized that the opponents of
corporate criminal liability had certain grounds
for criticizing their antagonists. Leaning toward
the idea of the ‘collective guilt’, N. S. Tagantsev
believed that ‘the presence of guilt in the form of
a joint guiltiness of several individuals and the
collective liability of each of the accomplices for
the committed offense would hardly be denied by
almost any of criminologists since investigating
this form of guiltiness is the subject of the com-
plicity doctrine’ [10, p. 312]. However, since the
liability model for a ‘bodyless’ entity was rather
sketchy, N. S. Tagantsev was fair to say that un-
ionization of several persons that only takes place
in extraordinary situations can be recognized as a
legal entity. ‘Quasi-legal entities’, in his opinion,
are associations that fully embody the personality,
such as, in particular, religious and commercial
ones, which do not fall within the notion of legal
entity in its narrow sense. However, according to
their legal status, they cannot act as subjects of
collective guilt and liability.

G. Mestre denies interpretation of the
adopted by the
classical criminal law. However, his reasoning,

‘collective  entity’ guilt
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nmoBozel, o yoexxnenuto H . C. Taranmesa, maio-
yoeaurensHbl. OHU HE BIMCHIBAIOTCS B ITPUBBIYHOE
MOHMMaHUE CYyOBEKTHBHOH CTOPOHBI MpeCTyIuIe-
Husl. Bosst kopriopauiu 1eMCTBUTENLHO BbIpaXKaeT-
CslB COIVIACOBAaHHOM pEIIEHUH €€ YJIEHOB, HO 3TO
pelIeHne He SBIAETCS BBIPAKEHHEM BOJIH BCEX €€
y4acTHUKOB. Hepenko ycraB aklMOHEpHOTO 00Ie-
CTBa TIPU3HACT TIPABOMEPHBIM TIOCTAaHOBIICHHE,
MpUHATOE OOJBITMHCTBOM MPUCYTCTBYIOIIMX Ha
coOpaHuM, B peajii COCTABIISIOIIUX JUIIb OXHY
TPETh CIMCOYHOIO COCTaBa AKLMOHEPHOW KOMIIa-
Hun. He siBuBIIEECsS] OONBIIMHCTBO CUUTAETCS TIOJ-
YUHUBIIMMCS MCHBIIMHCTBY Ha OCHOBaHUH (op-
MaJIbHOTO COIJIACHS €TO Ha BCSIKOE MOCTaHOBIICHUE.

H. C. Taranues, He oTpullas HU HCTOpHUYE-
CKOM  3HAUMMOCTH COILMOJIOTHYECKOW Teopuu
K. MecTpa, HM €ro BBIBOAOB O 3HAYEHUH NIEATEIb-
HOCTH COITMAJIbHBIX COI030B B COBPEMEHHOM MHpE,
TEM HE MeHee, Oyaydd IOCIeOBaTeIbHBIM CTO-
POHHUKOM IOPUJIMYECKOTO MO3UTHBHU3MA U  KJlac-
CHUYECKOW TEOpPHUM YIOJOBHOIO IIpaBa, CUMTAJI He-
BO3MOXHBIM OTKa3 HU OT YUEHMS O HOPUIUYECKHUX
JUIAX KaK IpUANYecKoi (QUKIMH, HA OT TPUHIIU-
Ma WX YTrOJOBHOW 0e30TBeTCTBEHHOCTH. OH ObLI
yOex/eH B TOM, 4TO BBEJAEHHE B 3aKOHOJATEIHCT -
BO MHCTUTYTa KOPIIOPATUBHOW YTOJIOBHOW OTBET-
CTBEHHOCTH O3Ha4yajo Obl OTPHLAHHE OCHOBHBIX
HayaJ yTOJIOBHOW OTBETCTBEHHOCTH M HEU30eXkK-
HYIO 3aMEHY €€ MEpaMHU MOJIUIEHCKOro Xapakrepa.

Kak mpencraBisiercsa, nemo 3mech HE B WH-
TU(PGHEPEHTHOCTH POCCHICKON — aKaJIeMU4ecKO
Haykd. OHa HEPeMEHHO JOJDKHA OblIa CYMTATHCS
C NParMaTUKO-NMPUKIAIHBIM TYXOM OTE€YE€CTBEHHO-
ro 3aKOHOJATENbCTBA. BOJIBIIMHCTBO KATEropun u
MPUHIIUIIOB €ro (OPMHUPOBAIOCH CyIeOHON Mpak-
THKOH B Mpoliecce MPUMEHEHUS HOpM IIpaBa K
KOHKpPETHBIM >kM3HeHHbIM ycioBusM. H. C. Ta-
TaHIIeB MMCaJ [0 3TOMY MOBOMY, YTO Hadajo 0e3-
HAKa3aHHOCTH IOPUANYECKUX JIMIL BOCHPUHATO U
OTEUCCTBEHHOM MPAKTUKOU, XOTS U HE 06€3 HEKOTO -
poro konebanus [10, c. 315].

B mnopedopmenHblli Teprox  coUUalbHO-
TICUXOJIOTHYECKH (DaKTOp B KOHCTPYKIMH « Oec-
TEJIECHOW» COIO3HOW JIMYHOCTH — TakKas ke (K-
LY, KaK 1 CaM UHCTUTYT YTOJIOBHOM OTBETCTBEH-
HOCTH lopuaudeckux yuu. Hamportus, B conuorno-
TUYECKOM TEOpUU pOJIb 3TOM HPABCTBEHHOM Kare-
TOpUH, KaK CTPYKTYPHOTO 3J€MEHTa COCTaBa Ipe-
CTYIUIEHHUS, CTAHOBUTCS ONpEeNsoNneil npyu KBa-
MUK COACSIHHOTO.

HOpuanueckoe nuio Kak cyObEeKT YroJIOBHOM
OTBETCTBEHHOCTH — HEyJadHas OpPraHHU3alMOHHO-
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mpaBoBasi ¢Gopma, OAHAKO HHUYEro JYYIIETro CO
BPEMEH YUPEKACHUS HHCTUTYTa JAOBEPUTEIBHOIO
ynpaBiaeHus (trust) Ui pHIHOYHOM SKOHOMHUKH
YEJIOBEUECKasi MBICIb U IOBCEJHEBHAsl NPaKTHKA
HE IpUAyMau.

B xoHTekcTe oOCykmaemoil mpoGiemsl cero-
IHS cleqyeT o0paTuTh 0oco0oe BHHUMaHHE Ha clie-
IyIollee BaKHOE OOCTOSITENBCTBO: B CTPAaHaX €
Pa3BUTOH 3KOHOMHKOIl BBICOKHUM TeMIIaM pa3-
BHTHSI CONYTCTBYeT YCTaHOBJICHME YTOJOBHOM
OTBETCTBEHHOCTH MopuanvYeckux jgun. To ectb
YCTaHOBJIEHHE TaKOl OTBETCTBEHHOCTH 3a 00-
IIeCTBEHHO OINACHOE IOBe/ieHHe Cy0beKToB
KOJUIEKTUBHOI TNpPeANPUHUMATEILCKON  esi-
TeJBHOCTH CNOCOOCTBYeT MPOIBETAHUIO IKOHO-
MHKH H CTA0MJIBHBIM TEMIIaM ee pocTa.

U sTa cBs3b MpeacTaeT B KayecTse crienudu-
YECKOM 3aKOHOMEPHOCTH, €CIIM UMETh B BHIY Clle-
nyromee. C 0MHOW CTOPOHBI, B CHCTEME PHIHOYHOM
9KOHOMHKH LEJBI0 JEATENBHOCTH HOPHINYECKUX
JIATL SIBIIICTCS TIONyYEHUE TPHObUTH. A Hen30exk-
Has JKeCTKas KOHKYPEHIMS 3acTaBiIsleT W3BICKU-
BaTh BO3MOXKHOCTH JUIsI IOJTy4EHUs Bce Ooiee BbI-
COKOM mpuObUTH. B 3THX yCnOBUAX BelIHMK cOONa3H
MOJIyYaTh €€ JIIOObIMH, B TOM YHUCIIE OOIECTBEHHO
OIIaCHBIMH, citoco0amu. B cBsi3u ¢ 2THM BakHEN-
IIMM CPEJCTBOM OOECIICUCHHS CIIPABEJIMBON KOH-
KypEeHLMH CTAaHOBHUTCS YIOJOBHAas OTBETCTBEH-
HOCTHh HEIOOPOCOBECTHBIX KOPIOPAIUi, TOCKOIb-
Ky HHbIe ( aIMUHUCTPATHBHO-IIPABOBBIE U IPaX-
JAHCKO-IIPaBOBBIE) CPEACTBA INPOTHBOICHCTBUS
OKa3bIBAIOTCS HEJAOCTATOUHBIMH.

IlonTBEpXKAEHNEM CKa3aHHOITO MOTYT CIly-
XKUTh clenyromue (axtel. B 3akoHomarenscTBe
Kuraiickoit HapomHo#t PecnyOnuku yronoBHas
OTBETCTBEHHOCTh IOPUINYECKUX JIMI[ YTBEPAHUIACH
K 1997-1999 rr., a cerogus Kuraii sBisercs crpa-
HOH CO BTOPOI SKOHOMHUKON B MHpE.

B CIIA mnpeononeHue TSKEIbIX SKOHOMHYE -
ckux Kpusucos 30-x u 60-X To0B MPOIIOro CTO-
netusi ObUIO B 3HAYUTENILHON CTENEHU 00ecreyeHo
Onmaromapsi BHEAPEHUIO NMPAKTUKU YTOJOBHOW OT-
BETCTBEHHOCTH MPECTYNHBIX KOPIOpPAIM U KOH-
¢uckanuy ux umyuniecrsa. Takue ke HHCTPYyMEH-
Tbl MPOTHUBOAECHCTBUSA aHAJIOTMYHBIM KpHU3HCaM B
T€ K€ Tofbl YCIEIHO NPUMEHUINCh Takxe B Mra-
nuy 1 Opanun’.

' 3opurun B. KouctuTyuus npoTus kpumuHana // Poccuiickas
razera. 2010. 10 nmex. URL: https://echo.msk.ru/blog/
statya/733016-echo/ (nara oopamenus: 05.01.2019).

Why Has Not Russia Adopted the Law on Criminal Liability ...

as N.S. Tagantsev believes, is unconvincing.
Such entities do not fit into the usual understand-
ing of the subjective side of a crime. The will of a
corporation is really expressed in the decision
agreed between its members but this decision is
not an expression of the will of all the corporation
participants. Often, a charter of joint-stock com-
pany recognizes a decision taken by the majority
of those present at the meeting as a legitimate
one, although those present constitute only one
third of the joint-stock company staff list. It is
assumed that the absent majority is subjugated by
the minority on the basis of its formal consent to
any regulation adopted.

N. S. Tagantsev did not deny the historical
significance of J. Mestre’s sociological theory,
nor his conclusions on significance of social un-
ions’ activity in the modern world. Nevertheless,
being a consistent supporter of legal positivism
and the classical theory of criminal law, consid-
ered it impossible to abandon either the doctrine
of legal entities as a legal fiction or the principle
of their criminal non-liability. He was aware that
introduction of the corporate criminal liability
institution into legislation would mean denial of
basic principles of criminal liability and its inevi-
table substitution for the police-type measures.

As it seems, here the problem is not in the
indifference of the Russian academic science. It
certainly had to take into account the pragmatic
and applied spirit of the domestic legislation.
Most of its categories and principles were formed
through judicial practice in the process of using
the statutes of law in specific real-life conditions.
In this regard N. S. Tagantsev wrote that the con-
cept of legal entities’ impunity was also con-
ceived by the domestic practice, although with a
certain amount of hesitation [9, p. 315].

In the post-reform period, the social and psy-
chological factor in the structure of the ‘bodyless’
‘allied’ personality was a fiction similar to the
institution of corporate criminal liability itself. On
the contrary, in sociological theory, the role of
this moral category as a structural element of a
crime becomes determinative for the committed
offense classification.

A legal entity as a subject of criminal liabil-
ity is a lame legal form of incorporation. How-
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ever, the human thought and everyday practice
have not invented anything better than for the
market economy since the establishment of the
‘trust’ institution.

In the context of the problem in question, a

special attention should be given to the following
important fact: in the countries with developed
economies, high development rates are accom-
panied by the establishment of corporate
criminal liability. That is, establishment of
such liability for socially-dangerous behavior
of collective business entities contributes to
prosperity of the economy and its stable
growth rates.

This relation appears to be a specific regular-
ity if the following is taken into account. On the
one hand, in the market economy system, the goal
of a legal entity’s activities is to make profit; at
the same time, the inevitable fierce competition
forces business to seek for the opportunities to
make higher and higher profit. Under these condi-
tions, there is a great temptation to gain it by any
possible means, including socially dangerous
ways. In this regard, criminal liability of unscru-
pulous corporations becomes the most important
means of ensuring fair competition, since other
(administrative and civil) means of counteraction
are insufficient.

This can be confirmed by the facts below. In
the legislation of the People’s Republic of China,
criminal liability of legal entities was established
by 1997-1999, and today China is a country with
the second economy in the world.

In the United States, the severe economic
crises of the 1930s and 60s were overcome to a
large extent due to introducing the practice of
criminal liability and deprivation of property for
criminal corporations. The same tools to counter
similar crises in the same years were also success-

fully used in Italy and France.'

! Zorkin V. The Constitution Against Crime. Russian Gazette.
October 12, 2010. Available at: https://echo.msk.ru/blog/
statya/733016-echo/ (accessed 05.01.2019).



Bumko 0. U.

UccnenoBatens WCTOPUW CTAHOBICHUS WH-
CTUTYyTa KOPIOPATUBHOW YTOJOBHOW OTBETCTBEH-
Hoctu ropuanueckux jmi H. E. Kpsuiosa coo6iia-
€T, YTO TIEpPBOHAYAIFHO KOPIIOPAaTHBHASI YTOIOBHAS
OTBETCTBEHHOCTh OblIa 3aKpeIicHa B Ka4eCTBE
0co00ro MHCTHUTYTa aHIIHMKICKOTO MpaBa — regula-
tory offences. Ilo ee MHeHWIO, UMENCHh B BUAY
HCKITFOYUTEIPHO TIOCTYTIKH, 3allPEIICHHBIC TEMH
0COOBIMH 3aKOHAMH, KOTOPBIE PETYJIHPOBAJIN OT-
HOILICHUS WU B CIIEIU(PUICCKIX cepax KoMMEp-
YECKOU, MPEeANPUHUMATEIBCKON WM KaKoW-JIN00
WHOW JIeATENBHOCTH, KOTOPO CyOBEKT 3aHUMaeT-
cs1 mpodeccuonansHo 5, ¢. 49-51].

B cnydasx coBepieHusi MOMOOHBIX JESHUM
co3laeTcsl yrpos3a MPUYWHEHHs Bpena Heolpene-
JIGHHOMY KpYTy TPpaXkJaH, B CBSI3U C Y€M KOHKpPET-
HBIH MMOTEPNEBIINNA, KaK MpaBUiio, OTCyTCcTByeT. K
HUX YHUCITYy MOXXHO OTHECTH, HAIpUMEp, MPOJAKY
CHUPTHBIX HAIHUTKOB, TPEIOCTaBICHUE TpPaHC-
MOPTHBIX WM WHBIX yCIyr. B uenoM momoOHbIe
JesTHHS KITacCu(UIUPYIOTCS] KaK MaTepHaIbHbBIE H
OTHOCATCS K YHUCIy IPECTYILUIEHUN CTPOTOU OTBET-
CTBEHHOCTH. Buammo, ¢ yderom 3TOro o00CTOS-
TENbCTBA, 3aKOH HE BO3JaraeT Ha CyJIbl MPHU pac-
CMOTPEHHH YTOJOBHBIX €I O TaKUX IPECTyIUIe-
HUSAX 00S3aHHOCTH IO BBHISBJICHUIO U KOHCTATAllUU
BHHBI CyOBeKTa B KaKOM-THOO0 ee Buae. J[1sa BerHe-
CeHHUS OOBHHHTEJIIBHOTO TIIPUTOBOpA JOCTATOYHO
MIPUIATH K 000CHOBaHHOMY BBIBOAY O HAJIMYHU Ma-
TepUATHHBIX MPU3HAKOB JCSHHUSI.

Ilo cxomHOMY CIIEHApHIO YTBEpXKAAJCs WH-
CTUTYT YTOJIOBHOM OTBETCTBEHHOCTH IOpUIUYE-
ckux ynn u B 3akoHomatenbcTBe CIIIA. Koncru-
TYIUOHHOCTh TaKOH OTBETCTBEHHOCTH IpPU3HAI B
1909 r. BepXxoBHBIi CyJ CTpaHBI.

K nagary XIX B . 3aBepmmiiach 3moxa Kiac-
CHYECKOW PBIHOYHON 3>KOHOMMKH, MPOLIBETABILECH
paHee Ha OCHOBE CBOOOIHOW KOHKypeHmwmH. [lo-
CTOSTHHO YCHJIMBAKOTCS MEXKIYHAPOIHBIE HKOHO-
MHYECKHE CBSI3M, MAcCOBO CO3MAIOTCS MOIIHBIC
MEXTOCYAapCTBEHHBIE KOPIIOPAIlliU, KOTOPBIE CTa-
HOBATCA (hakTHUIECKUMU TocmonamMu mupa. [lapan-
JIENBHO C 3TUM TPOLIECCOM YCHIMBAIOTCS MEXKITY-
HapOJHBIC CBS3U HAIIMOHAJIHHBIX MPECTYITHBIX CO-
00IIIeCTB, B TOM YHCJIe KPUMHHAJIN30BaHHBIX FOpH-
JTUYECKHUX JIHIl, (QOPMHUPYIOTCS MEXIyHApOIHbIC
MIPECTYIHBIE COOOIIECTBA, NEATEIBHOCTh KOTOPHIX
SIBUJIACh CEPbE3HOM YIpo30i OCHOBAM MEXIyHa-
POIHOM Oe30IacHOCTH.

MexryHapogHOe COOOIIECTBO BBIHYKICHO
OBUTO 00BETUHUTH YCHIIHUS IJI1 COBMECTHOM paspa-
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OOTKM a/IeKBaTHBIX MeEp TMPOTHUBOIAECHCTBHA STHM
HOBBIM, TPO3HBIM OOIICIIIAHETAPHBIM BbI30BaM.
OnnHott W3 (GopM IO COMIACOBAHUIO TaKHX MeEp
SIBUWIKCH PETYJSIPHBIE MEXAYHAapOIHBIE KOHTpEC-
CBI, B TOM YHCJIE TI0 TPOOJieMaM MPOTHBOACHCTBHUS
MIPECTYMNHON AEATENBHOCTU Kopropauuii. Ha mex-
IYHApOAHOM ypPOBHE COTNAIIeHHE O HEeOOXOIMMO -
CTU BBEJCHUS B HALIMOHAIBHOE 3aKOHOJATEIHCTBO
HOpM 00 yTOJIOBHOW OTBETCTBEHHOCTH IOpHIUYE-
CKHX JIHI] OBLJIO TOCTUTHYTO Ha IIepBOM MexXayHa-
pPOIHOM KOHTpecce IO YroJoBHOMY mpaBy 1929 r.
[6, c. 215; 12, c. 296].

B xoHTekcTe 00cy)maeMoi 3/ech MpoOIeMBbl
NPUHIIUITHAIBHO BaXXHBIMH TIPEICTABISIOTCS pe-
menns HropHOeprckoro MexmyHapoqHOTO BOEH-
HOTO  TpuOyHana,
nmoOeuTeNbHALIAMU TI0 UToraM BTopoii MupoBoit
BOWHBI I CyJa HaJa TJIABHEIMH BOCHHBIMH IIpeE-
cTynmHUKamu. TpuOyHasl mpH3HAI MPeCTyMHBIMH
Tpu opraamnzanuu: CC, recramo, CJI.

B noxyMeHTax MHOIMX MEXIYHapOAHBIX KOH-

CO3JaHHOT'O CTpaHaMHU-

IPECCOB, MOCBSIIEHHBIX MMPOOJIEMaM MPOTUBOJIEH -
CTBHS COBPEMEHHBIM MHPOBBIM BBI30BaM (KOPpYII-
AW, SKOJOTHYCCKUM TIPAaBOHAPYIIECHUSIM, TEPPO -
pU3My, TOPrOBJIE JIOABMH, TOPTOBJIE OpPY>KUEM,
TeHOIIMIy H OKOIHIy M T.II.), HEOZHOKPAaTHO
Mpeaiaraiich CTpaHaM-y4acTHUIIAM PEKOMEHIa-
LMW O BBEJCHUHU B HALMOHAIbHBIC 3aKOHOJATEIb-
CTBa YTOJOBHOM OTBETCTBEHHOCTH KOPIOPALIMIA.
MHorue cTpaHbl NPUHSIN BO BHUMaHHE 3TH PEKO-
MEHJIAllMK, U CETOJHS YTOJOBHAsI OTBETCTBEHHOCTh
IOPUINYECKUX JIUI] YCTAHOBJIEHAa B Oosiee ueM of-
HOW TpeTHu CTpaH MHUPOBOro cooOmiectBa. Poccus
SIBJISIETCSl YYACTHULEH U MOIAMUCAHTOM 3THUX CO-
[IAIICHUH, HO KOPIIOPATUBHYIO YTOJOBHYIO OTBET-
CTBEHHOCTb JI0 CHX IIOp HE BBEJA.

Crout 00paruTh BHUMaHHUE Ha TOT (aKT, 4TO
MIOJIOKEHHUS 00 YTOJIOBHOW OTBETCTBEHHOCTH KOJ-
JIEKTUBHBIX CYOBEKTOB HATHMYECTBYIOT B 3aKOHO/A -
TENBCTBE HE TOJIBKO CTPaH C TUIUYHO Oyp:Kya3sHOU
CHCTEMOM IMOJIMTUYECKOHN BJIACTH, HO ¢ 1997 r. u B
Kwuraiickoit Hapomguoit PecmyOmimke, koTopasi, Kak
W3BECTHO, YIPABISICTCSl KOMMYHHCTamH. JlanHOE
00CTOSITENILCTBO CBHUJIETENILCTBYET O TOM, YTO BBE-
JICHUE YTOJOBHON OTBETCTBEHHOCTH IOPUAMYECKUX
nu1] 00yCIIOBICHO UCKIIOYUTEIHHO THUIIOM 3KOHO-
MHUYECKOM, PHIHOYHOM CHUCTEMBbI XO3SIIICTBOBaHMS,
YTO 3TO ()EHOMEH PBIHOYHOH SKOHOMHKH. M yixe
OITHO 3TO CBHJCTEILCTBYET 00 0C000H aKTyaahHO-
cTH 00Cy’X1aeMoi IpOoOIEeMBI.

Bytko Yu. I

N. E. Krylova, the researcher investigating
the history of the institution of corporate crimi-
nal liability of legal entities, reports that corpo-
rate criminal liability was originally enshrined as
a special institution of English law under the
name of ‘regulatory offenses’. In her opinion, it
referred only to the actions prohibited by special
laws that regulated relations in the specific areas
of commercial, business or any other activity in
which the entity is professionally involved [5,
pp- 49-51].

In case of such actions, there arises a risk of
doing harm to an uncertain number of citizens,
and therefore, as a rule, there is no specific vic-
tim. These actions include, for example, selling
strong alcohol beverages, providing transport or
other services. In general, such actions are classi-
fied as material actions and are among the strict
liability crimes. Apparently, taking this circums-
tance into account, the law does not impose the
obligation on courts to identify and ascertain the
guilt of an entity in any form when handling
criminal cases on such offenses. Reasonable con-
clusion about the presence of material elements in
the action is sufficient to bring in the verdict of
guilt.

A similar scenario was used to establish the
criminal liability institution for legal entities in
the US law. The constitutionality of such liability
was acknowledged in 1909 by the Supreme Court
of the country.

By carly 19" century, the era of classical
market economy (which earlier flourished with
the free competition) came to the end. Interna-
tional economic relations constantly strengthen;
powerful interstate corporations are being built in
large numbers, becoming real masters of the
world. In parallel with this process, international
ties of national criminal communities including
criminalized legal entities are getting stronger,
there are being formed international criminal
communities whose activities have become a se-
rious threat to the principles of international secu-
rity.

The international community was forced to
unite efforts to jointly develop adequate measures
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to counter these new, formidable planetary chal-
lenges. Regular international congresses became
one of the forms for coordinating these measures,
including the congresses addressing the issues of
countering the criminal activities of corporations.
At the international level, an agreement on the
need to introduce regulations on criminal liability
of legal entities into the national legislation was
reached during the first International Congress
on Criminal Law of 1929 [6, p. 215; 12, p. 296].

In the context of the issue discussed in this
work, the decisions of the Nuremberg Interna-
tional Military Tribunal, organized by the victo-
rious countries of the World War II for the
trial of the main war criminals, are of fundamen-
tal importance. The tribunal declared three or-
ganizations criminal: the SS, the Gestapo,
and the SD.

The recommendations to introduce corporate
criminal liability into the national legislations
were repeatedly given to the countries-
participants in the documents of many interna-
tional congresses devoted to the issues of counter-
ing modern world challenges (corruption, envi-
ronmental offenses, terrorism, human trafficking,
arms trafficking, genocide and ecocide, etc.).
Many countries have taken these recommenda-
tions into account and today criminal liability of
legal entities is established in more than one third
of the countries of the world community. Russia
is a participant and a signatory of these agree-
ments, although it still has not adopted corporate
criminal liability.

It is worth paying attention to the fact that
the provisions on criminal liability of collective
entities exist in legislations of not only countries
with a typically bourgeois political system but,
since 1997,
People's Republic of China, which is, as known,

also in the legislation of the

ruled by the Communists. This proves that the
introduction of criminal liability for legal entities
is solely conditioned by the type of the market
economy system, and that it is a phenomenon of
the market economy. Even this fact taken on its
own underlines the particular topicality of the
problem under discussion.
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HecMmoTpss Ha MHOIOJIETHIOIO IPAKTUKY pea-
JIM3alMN 3aKOHOAATEIbCTBA 00 yroJOBHOW OTBET-
CTBEHHOCTH IOPHUIMYECKHX JIUL BO MHOTHX CTpa-
Hax, B TOM YMCII€ CTpaHax ¢ Pa3sBUTOU PHIHOYHOU
9KOHOMHKOM,, po0sieMa 3TOH OTBETCTBEHHOCTH B
TEOPETUYECKOM OTHOLIEHUM OCTAETCS 10CTATOYHO
CIIOKHOM, a MHOTUE BOIIPOCHI CETOAHS CTOJb K€
CIIOPHBI, KaK M CTO MATHACCAT JIeT Ha3al. K quciy
0c000  JTMCKYCCHOHHBIX  OTHOCSITCSI ~ BOIIPOCHI
0 [eJ1ec000Pa3HOCTH YI0JIOBHOM OTBETCTBEHHO-
CTH IOPHAMYECKHX JIUI H 0 BO3MOXKHOCTH €e CO-
NPSKEHUsA C NPUHHIUIAMUA HHAMBHAYAJIbHOU

M BUHOBHOH OTBETCTBEHHOCTH.

CoBpeMeHHOe COCTOsIHME NMPOGJIeMbl
KOPIOPATUBHOM YIrOJIOBHOM OTBETCTBEHHOCTH
B YTOJIOBHO-IIPABOBOIl TeOpUH

COBpEMEHHBIE OIIMO3ULUOHEPHl HUACH YIo-
JIOBHOM OTBETCTBEHHOCTH HOPUAMYECKUX JIUL, TaK
XKe KaK U HMX EJUHOMBIIUIEHHUKH J1TaBHO MHHYB-
UX JHEH, aKUEHTUPYIOT BHHUMAHHE HAa TOM, YTO
COLIMAJIBHO-TIPABOBAsI CYIIHOCTh COIO3HOM JINYHO-
CTH KakK IOPUANYECKON (UKIUH, BCTYIMAET B MPO-
TUBOPEYUE C JIOrMaTaMU KJIACCUYECKOW LIKOJIbI O
BUHOBHOM JIeiicTBHHU (actus reus) ¥ BUHOBHOM BO-
ne, BuHe (mens rea). B 3ToM OTHOIIEHWW THITNY-
HOH siBnsieTcs yoruka P . duwinMopa. YroiaoBHbIN
3aKOH, CUUTAET OH, AJI1 CBOEr0 IMPUMEHEHHs HO-
JKEH « YBUJACTH» MHIWBHUIYAIbHYIO BOJIIO JESATENS,
T.€. (PU3NYECKOTO JIMLA, KOTOPOE TONBKO U MOMKET
o0ajgath TaKUM Ka4ecTBOM, OyJIydd CYIIECTBOM
MBICIISIIIIAM, YyBCTBYIOIIUM. MeXIy TeM IOpHan-
YecKoe JIMIO0 Ha3BaHHBIMU CBOWCTBaMH He 00Jaja-
€T U, HECMOTpPSI Ha TO, YTO B Cy/leOHON MpaKTHKe
BOJISI YTIPABJICHIEB KOPIIOpPAIlMM MHOTAA paccMar-
puBaeTcs Kak ee cCOOCTBEHHAsI BOJIS, 3TO OTHOCHUTCS
K PpEIICHHI0 OTPAaHMYEHHOTO Kpyra BOIPOCOB, K
YHCIy KOTOPBIX BOIPOCHI UX YTOJOBHON OTBETCT-
BEHHOCTHU OTHOIICHHS HEe UMeroT [17, p. 5].

[IpoTBOpEUrBYIO MMO3UIMIO MO B3TOH IIPO-
omeme 3anuMmaet K. C. Xanna. He oTpumast Hanm-
4yye, B CPABHEHUM C TIPaXIaHCKOH, aJIMHUHHCTpa-
TUBHOM OTBETCTBEHHOCTBIO, OTBETCTBEHHOCTBIO
YIPABIIAIONINX, OTBETCTBEHHOCTBIO TPEThEH CTO-
POHBL, Y YTOJOBHOM OTBETCTBEHHOCTU IOpUAMYE-
CKHUX JIMI[ HEKOTOPHIX MO3UTHBHBIX CBOWCTB, TEM
HE MEHEE pPE3IOMHUPYET, YTO Takasi OTBETCTBEH-
HOCTh HE BBHITIOJHAET MOYTH HUKAKOH (PYHKIWH, a
IpyruX apryMeHTOB B €€ IOJIb3y HEIOCTAaTO4YHO
[16, p. 501].
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Ha sTtoM ¢hoHE TpHUBEIECHHBIN €10 CONHIHBII
MepeueHb MPEUMYIIECTB YTOJIOBHON OTBETCTBEH-
HOCTU FOPUJIMYECKHX JIML, B CPaBHEHHH C JOCTO-
WHCTBaMU HWHBIX BHUJOB MPABOBON OTBETCTBEHHO-
CTH, BBIINIIIUT KAK BECbMA CEPBE3HBIM JOBOJ
B MOJIb3Y TaKOW OTBETCTBEHHOCTH. [16, p. 1501].
KOHTPapryMeHTa
K. C. Xanna BbiiBUraeT (hMHAHCOBBIC MPEHMYIIIC-
CTBa I'PaXIAHCKOH OTBETCTBEHHOCTH B CPABHECHUU
C YTrOJIOBHOW NpU PEUICHUU BOIPOCa 00 OTBETCT-
BEHHOCTH IOPHIUYECKHUX JIUI] 32 COBEpIIeHHE 00-
LIECTBEHHO OINACHBIX AesiHui,. Ho, BO-nepBbIX,
aBTOP HE MPUBOIUT PE3yJIbTaThl MCUUCICHUS (aK-
THYECKNX (PMHAHCOBBIX 3aTpar Ha OCYIIECTBICHUE

B kadecTtBe IIIaBHOTO

YIOJIOBHOM OTBETCTBEHHOCTH, B CPABHEHUHU C OT-
BETCTBEHHOCTBIO
BTOPBIX, HE COOOIIaeTcs METOJMKA MOoACYeTa Ta-
KUX CPaBHUTEIbHBIX 3aTpaT; B-TPETbUX, aBTOP WT-
HOPUPYET OTAAJECHHBIC MOCJIECICTBUS MPECTYMHBIX
JIEUCTBUI KOPIHOpalMil, KAK U HPABCTBEHHBIE W3-
JIEpXKKH COoOOIIecTBa, BO3MOXHOCTh TIOZACYETa
MacmTaboB KOTOPHIX C HCIIOJIB30BAHUEM JICHEXK-
HOTO SKBHBAJEHTa BECbMa COMHHUTEIbHBI. Kpome
TOTO, TIPU TAKOM MOJXOAE HCKYCCTBEHHO [I€BaJlb-
BHUPYETCSI LIEHHOCTb YTOJIOBHOM OTBETCTBEHHOCTU
KakK COLIMaJIbHOTO MHCTUTYTA, & €€ POJb OrPaHUYU-

IPAKIAHCKO-IIPAaBOBOM;  BO-

BaeTCs TEMH CUTYAI[UsIMH , KOTZa BO3HHUKAET OCT-
pas HEOOXOMUMOCTh B YCHICHHH PEIPECCHIL.
B cBs3u ¢ atum BeiBoabl K. C. XaHHBI IpencTas-
JITFOTCSI HEOOOCHOBAHHBIMH.

ApPryMeHTBl CTOPOHHUKOB KOPIIOPATUBHON
YTOJIOBHOH  OTBETCTBEHHOCTH  IIPEICTABIISIOTCS
Oonee yOeauTeIHLHBIMU

B uactHoctu, M. JI. Pacca o0Oparaer BHUMA-
HUE Ha CICAYIONIee BaXKHOE OOCTOSATENBCTBO.
B cBs3u ¢ TOCTOSIHHOM KaJpOBOM poTaluei B pam-
Kax KOPIIOPallud MOXKET CIOXKHUTHCS CUTyaIus,
KOT/Ia B JTaJIEKOM TIPOIIIOM TIPEKHUM PYKOBOJIH-
TeJeM OBLJIO MPHUHATO ONPEACICHHOS yIpaBICHYE-
CKO€ pEIICHHE, OOIMIECTBEHHO OIMACHBIC MOCIEACT-
BHSI KOTOPOTO OOHAPYXMIUCh NMPU HOBOM YIPaB-
nenie. [IpuMeHeHne CaHKIUM K MOCJIEHEMY O3-
Havajo Obl HE YTO MHOE, KaKk OTBETCTBEHHOCTH 0e3
BHHBI U HapyIICHUE MPHUHIMIA WHINBHIYATHEHON
OTBETCTBEHHOCTU. A B CBSI3U C OTCYTCTBUEM B 3a-
KOHOJATEILCTBE CTPAHBI WHCTUTYTA YTOJOBHOM
OTBETCTBEHHOCTHU IOPUAMYECKUX JIUIl U COKPAIICH-
HBIMH CPOKaMH TPaKIaHCKO-TIPAaBOBOTO M aIMH-
HUCTPaTUBHO-TIPABOBOTO IIPOU3BOJICTBA OOIIECT-
BEHHO OTacHas JEATEIHHOCTh KOPIIOpAIy OKa3a-
J1ack OBl BOOOIIE Oe3HaKa3aHHOM.

Why Has Not Russia Adopted the Law on Criminal Liability...

Despite the longstanding practice of enforc-
ing the legislation on criminal liability for legal
entities in many countries, including countries
with developed market economies, the problem of
this liability in its theoretical sense is still rather
complicated, and many issues today are as con-
troversial as they were 150 years ago. Among the
most controversial ones are the issues concerning
the expedience of criminal liability for legal
entities and the possibility of combining it with
the principles of individual and fault-based
liability.

Current Status of the
Corporate Criminal Liability Issue
in the Criminal Law Theory

Today’s opponents of the idea of criminal li-
ability for legal entities, in line with the like-
minded individuals of the bygone days, empha-
size that the social and legal essence of an allied
entity as a legal fiction contradicts the tenets of
classical school on the action of guilt (actus reus)
and guilty will, guilt (mens rea). In this respect,
typical is the logic of R. Filimor. As he believes,
for criminal law to be applied, this law must ‘see’
the individual will of the doer, i.e. of the natural
person who can solely possess such a feature be-
ing a thinking and feeling creature. Meanwhile, a
legal entity does not have these properties; and
despite the fact that in judicial practice the will of
corporation managers is sometimes assumed as
the company’s will, this refers to solving a limited
number of issues that do not include the issues of
criminal liability [17, p. 5].

K. S. Khanah has a controversial opinion on
this problem. He does not deny that criminal li-
ability of legal entities possesses some favorable
properties as compared to civil and administrative
liability, liability of managers, liability of the
third party. Nevertheless, he summarizes that
such liability fulfils almost no function and other
arguments in support of it are not sufficient [16,
p. 501].

Against this background, the substantial list
of advantages presented by K. S. Khanna and
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demonstrating the advantages of criminal liabil-
ity for legal entities compared to the merits of
other types of legal liability looks like a very
serious reasoning in favor of such liability [16,
p. 1501].

As the main counterargument, K. S. Khanna
puts forward financial advantages of civil liability
in comparison with criminal responsibility when
addressing the issue of corporate liability for
committing socially dangerous acts. However,
firstly, the author does not provide any estima-
tions of the actual financial costs of criminal li-
ability vs. civil liability; secondly, the estimation
technique for such comparative costs is also not
reported; thirdly, the author ignores the long-term
consequences of criminal actions of corporations
as well as the moral charges which can hardly be
estimated in monetary terms. Moreover, in this
approach, the value of criminal liability as a so-
cial institution is artificially devalued and its role
is limited to those situations when there is an ur-
gent need to strengthen punitive measures. For
this, the conclusions of K. S. Khanna seem unrea-
soned.

The arguments presented by the proponents
of corporate criminal liability seem more con-
vincing.

In particular, M.-L. Rassat draws attention to
the following important circumstance. Due to the
constant personnel’s rotation within a corpora-
tion, a situation may arise when a certain manage-
rial decision was made in the distant past by the
former manager while socially dangerous conse-
quences of this decision were revealed under the
new manager. Sanctions applied to the latter
would mean nothing but liability with no guilt
and violation of the individual liability principle.
And due to the absence of the criminal liability
institution for legal entities in the country’s legis-
lation and shortened periods of civil and adminis-
trative legal proceedings, the socially dangerous
activities of the corporation would remain unpun-
ished at all.



Bumko 0. U.

B cpaBHEHHU ¢ OTEUECTBEHHBIMH TPOTHBHU-
KaMH YTOJIOBHOW OTBETCTBEHHOCTH IOPUIUICCKUX
nui M . JI. Pacca npunepxuBaeTrcsi TOW TMO3UIINH,
YTO, XOTSA COOOIIECTBO COCTOMT U3 (PUIUYECKUX
JIATI, OTOXKACCTBIIATh €r0 ¢ €r0 YYaCTHHUKAaMU HET
JIOCTAaTOYHBIX OCHOBaHmii. Kopmoparust obGnamaer
COOCTBEHHOH BOJICH, KOTOpast oQOpMIISICTCS B pe-
IICHHUSAX, TPUHATBHIX KBaJIU(QHUIIMPOBAHHBIM OOJIb-
ITUHCTBOM €T0 YYaCTHUKOB.

OueBunHo, uro M. JI. Pacca — sipkuii mpen-
CTaBUTEIh TOTO HAIPABJICHHS FOPHUCTOB, KOTOPHIC
XOTS M TPU3HAIOT IOPUANYECCKOE JUIO0 (PUKIMEH,
HO HAJCISIOT €ro COOCTBEHHOM BOJIEH, OTIMYHOI
OT BOJIM COCTAaBJISIFOINUX €ro (U3WYEeCKuX Juil. B
CBSI3W C DTHM PacCMaTPHUBAIOT KaK HECIpaBeJTH-
BOCTH BO3JIOKEHHE YTOJIOBHOW OTBETCTBEHHOCTH
3a aMOpaJIbHOE JeSTHHE KOPIIOPAaTHBHOTO CyOBEeKTa
(TopuAMYECKOTO JINIA) Ha ONPEACICHHYIO TIEPCOHY
(pu3mueckoe nuIO), TEM Oollee B CUTyalnH, KO-
I7a, B CHIY CIOXHUBIIUXCA OOCTOATEILCTB, IIO-
CACIHSA OOBEKTUBHO ObLa JIMIIEHA BO3MOKHOCTH
BIIUSATh HA COJEP)KAHWE CBOETO IOBEACHUS, IMPH-
YUHHO CBS3aHHOTO C HACTYNUBIIMMH  ITOCIEICT-
BHUSIMU.

Taxke n ['m CrecceHc mpUBOAUT yOETUTEIh-
HEIE JTOBOJBI B IOJIB3Y MJIEH YTOJOBHOW OTBETCT-
BEHHOCTH COIO3HOW JHYHOCTH. OH MOTYEpPKUBAET,
BO-TIEPBBIX, YTO MPUBJICUCHUE K OTBETCTBEHHOCTH
TOJBKO (DU3MUYECKUX JIMI, KOTOPBIC COBEPIIIN
OTIACHOE JISSHNE B MHTEPECcax IOPUINICCKOTO JIUITA
WIA C HCIOIb30BAaHUEM €ro BO3MOXKHOCTEH,
¢ OOJIBIIION CTEMEHBIO BEPOSITHOCTH OKAKETCA HE
TOJIBKO HECIPaBEININBBIM, HO H OeCIepCIeKTHB-
HBIM C TOYKHU 3pPCHHUS CO3JaHUS HOPMAJLHBIX yC-
JIOBUH ISl Pa3BUTHUSL KOPIOPAIMH, MMOCKOJIBKY ca-
MO 10 cebe He MOXKET H3KHUTh CTPYKTypHBIC
OIIMOKY U YIYUICHHUS, 3aJI0KCHHBIC B IPOTPAMMY
€e JNeATeIbHOCTH IPYTUMHU YIpaBICHIAMHU WIIH
KOJJICKTUBHBIMU OpPTraHaMH MEPCIEKTUBHOIO ILjIa-
HUPOBAHWS; BO-BTOPBIX, YTOJOBHAs OTBETCTBCH-
HOCTb OCYIIECTBIISICTCS B paMKax TaKUX MpoLeccy-
aJbHBIX TapaHTHUH, KOTOpPbIE HE CBOWCTBEHHBI al-
MHUHHUCTPATUBHO-IIPABOBOM, TpakJIaHCKO-IIPaBo-
BOM M WHBIM BHJaM IMPaBOBON OTBETCTBEHHOCTH;
B-TPEThUX, B MHTEpECax MOBEICHUS dHPeKTHB-
HOCTH BCEH CHCTEMBl MPOTUBOJEHUCTBUS aMmo-
pPallbHOM JEATEIBbHOCTH KOPIOPALUM IOSBIAETCS
BO3MOXKHOCTh HE TOJBKO NMPUMEHATH OoJiee CTpo-
rUe Mephl MPABOBOTO MPUHYXKICHUSA, HO M 3KC-
ITyaTUPOBaTh caM (akT OCYXKICHUS OT WMCHH
roCyJ1apcTBa B Ka4eCTBE MHCTPYMEHTa CTHUTMATHU-
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3al1U; B-YETBEPTHIX, B CBSI3U CO CIOKUBIIEHCS
MPaKTUKOM MEXIyHapOAHBIX OTHOLICHUH, Tocy-
JApCTBO TOTy4aeT Oojiee MHUPOKHE BO3MOXHOCTH
MPaBOBOM TMOMOIIM 3apyOeKHBIX MAPTHEPOB MPHU
MPOU3BOJCTBE M0 YTOJOBHBIM JAEjIaM, HEXEIU I0
aJMHMHUCTpPAaTUBHBIM Marepuanam [18, p. 503].

IIpu Bcell mnpuBIEKATEILHOCTU MO3UIUUA [1
CrecceHca, BKJIOYAIOIIETO B CHUCTEMY OLIEHOK
LIEHHOCTH KOPIOPAaTUBHOM YTOJOBHOM OTBETCT-
BEHHOCTH KaTETOPHUIO CHPAaBEIJIMBOCTH, OOpaIaet
Ha ce0sl BHUMaHHE €r0 HElOCNe0BaTENbHOCTD B
BBIOOpE KPHUTEPHEB OIICHKH LICHHOCTH KOpIOpa-
TUBHOM YTOJOBHOM OTBeTCTBEHHOCTH. C opHOMU
CTOPOHBI, OH BKJIIOYAET B ATy CUCTEMY OIICHOK Ka-
TETOPHUIO CIPaBEAJIMBOCTU, C JAPYroil CTOPOHBI,
CIpPaBeUINBOCTh CYUTAET CHHOHMMOM IIEJIeCco00-
Pa3HOCTH.

Anammsupyst B3rsinel [m CrecceHcau nipy-
TUX €ro €IWHOMBILIUICHHUKOB IO HCCIENLyeMOi
npoOieMe, Hellb3sl He 3aMETUTh, YTO MIPOTHUBHUKA-
MU YTOJOBHOM OTBETCTBEHHOCTH IOPUIUUYECKUX
JIUI] SBISIOTCS T€ MCCIENOBATENIH, KOTOPBIE PYKO-
BOJICTBYIOTCSI HJeell Ienecoo0pa3sHocTu. Mexmy
TeM CTOPOHHHMKHU TaKOW OTBETCTBEHHOCTH HCXOIST
U3 COOOpakeHWH CIIpaBeUIMBOCTH. OJTO HAJO
HMMETh B BUJY U IPH OLICHKE B3IJISLIOB Ha mpoodiie-
MYy OTE€YECTBEHHBIX YUEHBIX.

IMouemy nmorepmnesin HeyJa4y MONBITKA
BBECTH B POCCHIICKOE 3aKOHOIATEJIbCTBO
HHCTUTYT YIrOJIOBHOM OTBETCTBEHHOCTH
OPUAHYECKHUX JIuL?

Poccuss mo0 cux mop He BBena YrOJIOBHYIO
KOPIIOPAaTHBHYI0 OTBETCTBEHHOCTH, HECMOTPS Ha
TO, 4TO €10 MOJIUCAHBI, & 3aTeM U paTH(PHUIIUPOBA-
HEI Pl MEKIYHAPOTHBIX COTIAIICHUH, B KOTOPBIX
COZICpKATCSl PEKOMEHJIAIMM O BBEICHUM TaKOM
OTBETCTBEHHOCTH B HAIIMOHAJIBHOE 3aKOHOIATEIIb -
CTBO, TOCKOJIbKY Ha MEXIyHAPOJIHOM YpPOBHE
FOPUIUICCKAE JTUIa IPU3HAIOTCS CYOhEKTaMHu TIpe-
CTYIUICHUH. B CBsI3U C 3TUM BO3HHKACT SCTECTBCH-
HBII BONPOC: TOYEMY TaK IPOUCXOIHUT, TOYEMY
OCCIUTONHBIMU OKa3aJiCh HE TOJBKO COOTBETCT-
BYIOIITHE WHUITHATUBBI Ps/la aBTOPUTETHBIX HCCIIC-
JIoBaTesIcii, HO Tak)Ke 3aKOHOM HE CTall HU OJUH W3
MPOEKTOB, BHECEHHBIX B ['ocynapcTBeHHyt0 ymy
CrencTBeHHBIM KOMUTETOM PD?

[lepBast Takas TOMBITKA OBLIA MPEIITPUHATA
B 90-¢ romel mpouuioro crojierus. Pa3zpaborymku
npoekTta HoBoro YK P® (mpunstoro B 1996 1.),
3aHHMMasi TI0 ATOMY IOBOJy COBEpPILIEHHO OIpeje-

Bytko Yu. I

In comparison with domestic opponents of
corporate criminal liability, M.-L. Rassat adheres
to the position that, although the community con-
sists of natural persons, there is no sufficient basis
to identify the community with its participants.
A corporation has its own will, which is docu-
mented in decisions made by a qualified majority
of its participants [13, p. 49].

It is obvious that M.-L. Rassat is a promi-
nent representative of that stream of lawyers
who take a legal entity as fiction, though endow-
ing it with its own will, other than the will of its
constituent individuals. In this regard, it is con-
sidered a breach of justice to impose criminal
liability for the immoral action of a corporate
entity (legal entity) on a certain person (individ-
ual), especially in a situation where, due to the
circumstances, the latter was objectively de-
prived of the opportunity to influence the content
of his behavior, causally associated with the
consequences.

Guy Stessens also gives convincing reason-
ing in favor of the idea of criminal liability of an
allied entity. He emphasizes, firstly, that brin g-
ing to justice only those natural persons who
have committed a dangerous action for the bene-
fit of a legal entity or using its capacities, with a
high degree of probability would be both unfair
and having no prospects in terms of creating
normal conditions for the corporation’s devel-
opment because it cannot by itself overcome the
structural errors and omissions introduced into
its activity program by other managers or joint
strategic planning bodies; secondly, criminal
liability is exercised within such procedural
guarantees that are not typical of administrative,
civil and other types of legal liability; thirdly,
for increasing the effectiveness of the entire sys-
tem of struggling against the immoral behavior
of corporations, it is possible both to apply more
stringent measures of legal coercion and to util-
ize the fact of condemnation on behalf of the
state as a tool of stigmatization; fourthly, in
compliance with the established practice of in-
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ternational relations, the state gets more oppor-
tunities for getting legal support from its foreign
partners in criminal rather than in administrative
proceedings [18, p. 503].

Despite the attractiveness of the position of
Guy Stessens, who includes the category of jus-
tice in the value system of corporate criminal li-
ability, interesting is his inconsistency in the
choice of benchmarks for assessing the value of
corporate criminal liability. On the one hand, he
includes the category of justice into this assess-
ment system; on the other hand, justice is consid-
ered synonymous with expediency.

Analyzing the views of Guy Stessens and
like-minded individuals on the discussed issue we
cannot fail to notice that the opponents of the
concept of criminal liability for legal entities are
the researchers guided by the idea of expediency.
Meanwhile, supporters of such liability are guided
by considerations of justice. This must be borne
in mind when assessing the views of Russian sci-
entists on the issue.

Why the Attempts Failed to Introduce the
Institution of Criminal Liability for Legal
Entities into the Russian Legislation?

Russia has not yet introduced corporate
criminal liability despite the fact that it has signed
and ratified a number of international agreements
that contain recommendations on introducing
such liability into the national legislation since
legal entities are internationally recognized as
subjects of crimes. In this regard, there naturally
arise questions why this is happening, why both
the relevant initiatives of a number of competent
researchers ran aground and none of the projects
submitted to the State Duma by the Investigation
Committee of the Russian Federation turned into
law.

The first attempt of the kind was made in the
1990s. The developers of the draft new Criminal
Code of the Russian Federation (adopted in 1996),
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JICHHYI0, YETKYI0 IO3ULUIO, Mpeularaiu IMpeay-
cMotpeTh B Kozekce crienimanbHBIN pa3aesn, HOPMbI
KOTOPOTO TIOCBAIIANNACH OBI BOIIPOCAM OCHOBaHUS
WU YCIIOBHH YrOJIOBHOM OTBETCTBEHHOCTH HOPHUAM-
YEeCKUX JIUI], a TaK)Ke MEePEYHIO BUIOB OOIIECTBEH-
HO OMACHBIX JESHHUMA, 3a COBEPIICHHUE KOTOPHIX
JIOJDKHA HACTyNaTh YrOJOBHAasi OTBETCTBEHHOCTH
IOpUIUYECKUX JIMI, U YTOJOBHBIX HAaKa3aHWil 3a
COBEPIIAEMbIE UMU NPECTYIUICHHUS.

OnHako 3TO MPEUIOKEHUE TPU 00CYKACHUH
B ['ocayme He nponuio u YK P® B 310i1 yactu oc-
Tancsa Ha npexHux nosunuax. [lozxe CrencteeH-
HBbIM KOMUTETOM P® HEOOHOKpaTHO BHOCHIKUCH HA
obcyxnenne locmymer P® paspaborannble ero
COTPYIOHHKAMH BapHUaHTBl PEIICHUS TMPOOIEMBI
KOPIIOPAaTHBHOM YroOJIOBHOM OTBETCTBEHHOCTH. Hu
OJIMH U3 3THX MPOEKTOB 3aKOHOM He ctai. Crpa-
BEIJIMBOCTH PaJid CIEAYET CKa3aTb, YTO 3TH JOKY-
MEHTBI UIMEJIU ONPECICHHbIEC HEAOCTATKU.

Cpenn 0Te4eCTBEHHBIX CTOPOHHUKOB YTOJIOB-
HOHM OTBETCTBEHHOCTU HOPUIUYECKUX JIUL[ CIOKH-
JIOCh MPAKTHYECKH €IUHOMYITHOC MHEHHE O TOM,
YTO BBEICHUE TAKOW OTBETCTBEHHOCTH OyHIET OIl-
paBIaHHBIM TOJBKO TIPH YCIOBUHM COXPAHCHHUS
B HETIPUKOCHOBEHHOCTH TE€X KOHUENTYaJbHBIX MO-
JIO)KEHUH, KOTOpbIE MOJOKEHBl B OCHOBY JAEHCT-
Bytomero YK P®, B ToM uucie TpaauLUOHHOTO
JUIsl POCCHUICKON yTOJIOBHO-IIPABOBOM TEOPHUHU U
YTOJIOBHOTO 3aKOHOJATENbCTBA MOCTYJIaTa JIMYHOU
BHHOBHOH OTBETCTBEHHOCTH, 3aKPEILIEHHOTO B
cratbsix 5 u 19 YK PO®. Nmesa B BUIly Ha3BaHHOE
Taly, aBTOPBI 3aKOHOMPOEKTA IPEJIONKHIN Clie-
OYIOIIYI0 MOJEJb: BO-IIEPBBIX, CyJ HE JOJKEH Ha-
JICNIATHCS MPABOM YCTAHOBJICHUsS (DAKTOB HATUYHUS
WU OTCYTCTBUA B JCSHUU IOPUIUYECKOTO JIMIIA
MPU3HAKOB KAaKOTO-THOO TMPECTYIUICHWS W BUHBHI,
KaK M MPaBOM NPU3HAHUS KOPIOPALUU CYyObEKTOM
MPECTYIUICHUS; BO-BTOPBIX, MOCKOJIBKY KOJIJIEK-
TUBHBIA CYOBEKT HE 00JaJacT HHU CO3HAHHEM , HU
BOJIEH, €e BHHA M OTBETCTBEHHOCTH MOTYT OBITH
TOJIBKO TPOU3BOJHBIMU OT BUHBI U OCHOBaHUU OT-
BETCTBEHHOCTH TeX (U3NIECKUX IUI, KOTOpBIC
HETIOCPEACTBEHHO OCYIICCTBISIOT OOIIECTBEHHO
OMACHYIO JIEATEIbHOCTD; B-TPEThUX, IOPUANUECKOE
JIUI0, OT UMEHU KOTOPOT'O HIIM B IOJIb3Y KOTOPOTO
COBEpIIIEHO OOIIECTBEHHO OIMAacHOE JesHue, He
MOXET TIOABEPraThCs YrOJOBHOMY HAaKa3aHUIO,
€My MOTYT HAa3HauyaThbCsl TOJBKO MHBIE MEpBI YIro-
JIOBHO-TIPABOBOTO MPUHYXKICHHUS.

ABTOpBI 3TOM BECbMa OpPUTMHAJIBHOW U HE
MEHEe IPOTUBOPEUUBON KOHCTPYKLHU HE SIBIIAIOT-
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sl TMOHEPaMH MOJOOHOTO PElIeHUs 00CyKIaeMon
mpobnemsl. Panee mpodeccop b. B. Bomkenkun
YK€ 03BYyUYMII HICI0 O HEOOXOOUMOCTH Pa3IUueHHS
HMOHATHH « CyOBEKT MPECTYIUICHUS » U « CyObEKT
YIOJIOBHOM OTBETCTBEHHOCTW». IIepBBIM MOXET
ObITh TOJIbKO (DHU3MYECKOE JIMIIO ( YECIOBEK), BTO-
pbIM — Kopriopauus [3, c. 28].

Taxast HOBenJIa HE MorIa OBITH MPUHSATA B Ka-
YECTBE OCHOBBI HMHCTUTYTa YTOJIOBHOM OTBETCT-
BEHHOCTH KOJUIGKTUBHBIX CYOBEKTOB. J[eno B ToM,
YTO, B COOTBETCTBUHU C JIEUCTBYIOIIUM POCCUUCKUM
YTOJIOBHBIM Ha3HauCHHE
CyOBEKTy KakK YrOJOBHOTO HaKa3aHWUs, TaK U WHBIX

3aKOHOJAaTCIILCTBOM ,

Mep YTOJOBHO-TIPABOBOTO XapakTepa OIMYyCTHMO
TOJILKO TOTJA, KOTJia CyJOM OCCCIIOPHO JOKa3aHO
HaJM4re B CONCSHHOM COCTaBa KaKoro-JTHOO Tpe-
CTYIUICHHS U yCTAHOBJIGHA €r0 BHHA B COBEpIle-
HUAU 3TOTO JAesiHus. MHOe permeHune o3HA4ayio Obl
rpyOeiiliee HapyIIeHUE 3aKOHA, T. €. Oe33aKOHUE.

Kpome Toro, B 3akoHOIpoekTe CcHOpMyIHpO-
BaHO MPHHIHITAAIBHO HEMPHEMJIEMOE TPEIIoKe-
HUE pPacCIpOCTPaHUTh JEHCTBHE HEKOTOPHIX YIO-
JIOBHO-TIPAaBOBBIX HOPM, HW3HAYAJILHO TpEIHA3HA-
YEHHBIX ISl HYXXJ YTOJIOBHOH OTBETCTBEHHOCTH
(hv3uyecKUX JWIl, Ha CIy4yau MPHUBJICYCHUS K YTO-
JIOBHOW  OTBETCTBEHHOCTH  IOPHIAMYCCKUX  JIHI]
[2, c. 182—-193].

Hecmotpst Ha TO, uyTo MHUUMartuBa Clenct-
BeHHOTO KomMuTera P® He Obuta momnmepkana l[oc-
nymoii P®, crnemyer mpusHarh, 4Tto caM (akr ee
00OCYXX/IeHHsI Ha CTOJbh BBICOKOM YpPOBHE CBHJIE-
TEIBCTBYET KaK O BAXKHOCTU M CIIOKHOCTU TIPO-
OJIEMBI, TaK ¥ O HCOMHO3HAYHOM OTHOIIICHUH K HEH
U 3aKOHONATENeW, W MPAKTHKOB, U TEOPETUKOB
mpasa. bonee ymaunbiM ObL1 3aKkoHOTpoekT Cren-
ctBeHHOro komutera 2015 roga, XoTs 1 OH HMMeI
HEJOCTAaTKH, O 4eM pedb Hiwke [2, ¢. 172-193].

OnHOM U3 MPUYKH, B CUITy KOTOPOM B 3aKOHO-
natenbcTBe Poccum HE MpemycMOTpEeH HMHCTUTYT
YTOJIOBHOW OTBETCTBEHHOCTH FOPUIUICCKUX JIHII,
SIBIISIETCSI OTCYTCTBHE B YTOJIOBHO-TIPABOBOW TE€O-
pYHu KOHCEHCyCa I0 IBYM Bompocam: 1) o mereco-
00pa3HOCTH TAKOTO UHCTUTYTA; 2) O BO3MOXKHOCTH
BKJIFOUEHHUSI TAKOT'O MHCTUTYTa B YTOJOBHOE 3aKO-
HOmaTeNnbcTBO P 6e3 mocsrarenbcTBa Ha €r0
KOHIICTITYaJIbHBIE TIOJIOKEHHUS O IEePCOHATIBHOMN U
BHHOBHO#M OTBETCTBEHHOCTH.

ABTOp JaHHOHW CTaThbU MpeajiaraeT CIeAyro-
[ee PelIeHUe STUX MPOOJISMHBIX BOIIPOCOB.

Urak, nepsbiii Bonpoc. Mmest B Buay orpa-
HUYEHHOE MPOCTPAHCTBO CTAThH, 3/1eCh HET HEOO-
XOAUMOCTH TIOJIBEPraTh KPUTUUECKOMY aHAIIU3Y

Why Has Not Russia Adopted the Law on Criminal Liability ...

taking a very definite and clear position on this
matter, suggested supplementing the Code with a
special section which would cover the grounds
and the conditions for criminal liability of legal
entities, as well as specify the types of socially
dangerous actions which would entail criminal
liability for legal entities, and also the criminal
penalties for committed crimes.

However, this proposal was rejected during
the discussion in the State Duma, and the Crimi-
nal Code of the Russian Federation remained un-
changed in this respect. Later, the Investigative
Committee of the Russian Federation repeatedly
submitted its proposals concerning the issue of
corporate criminal liability for discussion in the
State Duma of the Russian Federation. None of
these bills turned into law. In fairness, it should
be said that these documents had certain draw-
backs.

The domestic proponents of criminal liability
for legal entities had almost unanimous opinion
that implementing such liability would be justi-
fied only in case of keeping intact the conceptual
provisions underlying the current Criminal Code
of the Russian Federation, including the tenet of a
‘fault-based individual liability’, traditional for
the Russian criminal legislation theory and crimi-
nal law, formalized in Art. 5 and 19 of the Crimi-
nal Code. In view of the above taboo, the authors
of the bill proposed the following model: first of
all, the court should not be given the right to es-
tablish the signs of crime or guilt in the activities
of a legal entity, neither the court should have the
right to recognize a corporation as a subject of a
crime; secondly, since a collective subject has nei-
ther consciousness nor will, its guilt and liability
can only be derived from the guilt and the grounds
for liability of those individuals who directly per-
form socially dangerous activities; thirdly, a legal
entity on whose behalf or in whose favor a socially
dangerous action was committed cannot be crimi-
nally punished; only other measures of criminal
law coercion can be imposed on it.

The authors of this rather original and con-
troversial scheme are not the pioneers in propos-

ing such a solution to the discussed issue. Profes-
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sor B.V. Volzhenkin earlier pronounced the idea
of the necessity to distinguish between the con-
cepts of ‘subject of crime’ and ‘subject of crimi-
nal liability’. The first concept can only refer to
an individual (physical person), the second con-
cept — to a corporation [3, p. 28].

Such a legislative innovation could not be
accepted as the basis of the criminal liability insti-
tution for collective subjects. The point is that, in
compliance with the current Russian criminal leg-
islation, inflicting both criminal penalties and
other criminal punishment measures on an entity
is only possible after the court undoubtedly
proves the presence of any crime components and
finds the entity’s guilt in the committed action.
Any other decision would mean a gross violation
of law, that is, an unlawful act.

In addition, the bill contains a fundamentally
unacceptable proposal to extend the effect of
some criminal regulations, which were originally
intended for solving issues of criminal liability
for individuals, to cases when legal entities are
brought to criminal liability [2, pp. 182—193].

Although the initiative of the Investigative
Committee of the Russian Federation was not
supported by the State Duma of the Russian Fed-
eration, it should be admitted that the very fact of
this initiative being discussed at such a high level
speaks for the importance and the complexity of
the problem, and for the ambiguous attitude of the
legislators, legal experts and theorists towards it.
The Investigative Committee’s bill of 2015 was
more successful, although it also had drawbacks,
as discussed below [2, pp. 172—193].

One of the reasons why the Russian legisla-
tion does not establish the institute of corporate
criminal liability is the lack of consensus in
criminal law theory with regard to the following
two aspects: 1) the practicability of this institu-
tion; 2) the possibility of including this institution
into the criminal legislation of the Russian Fed-
eration without affecting its conceptual provisions
on personal and fault-based liability.

The author of this paper proposes the follow-
ing solution to these problematic issues.

Issue 1. In view of the limited size
of the article, there is no need to critically analyze



Bumko 0. U.

apryMeHThl T€X aBTOPOB, KOTOPHIE CUMTAIOT Helle-
JecooOpa3HbIM BBeIeHHE B Poccuy yrolloBHOH OT-
BETCTBEHHOCTH IOPUIUYECKUX JIUII, TIOCKOJBKY, BO-
TIEPBBIX, 3TH B3I BO MHOTOM CO3BYYHBI B3TJIfA-
JlaM HEKOTOPBIX 3apyOeKHBIX aBTOPOB, O YEeM IIIa
peudb BBIIIE; BO-BTOPBIX, JyYIIEHd KPUTHKOM 3THUX
B3MJISIOB  TIPEACTABIIIOTCS apTyMEHTHI B TIOJIB3Y
BBEJICHUS B 3aKOHOAATENHCTBO HMHCTHTYTa YTOJIOB-
HOI OTBETCTBEHHOCTH IOPHIIUECKUX JIUIL.

B uactHOCTH, BeChbMa BECKHE apryMEHTHI Ha
3TOT CYET IMPEACTaBICHBI aBTOPAMH IOSICHUTEINb-
HOH 3allMCKU K IPOEKTy 3akoHa Poccuiickoii @e-
nepauuu ot 2011 r. «O BHeceHUM U3MEHEHUIl B
HEKOTOpbIE 3aKOHOJATeNbHbIE aKThl Poccuiickoit
Oenepanuu B CBSI3U C BBEICHUEM HHCTHUTYTa yTro-
JIOBHO-TIPABOBOTO  BO3ZICMCTBHS B OTHOIICHHUHU
IOpUIUIECKUX JIHIY, pazpaboranHomy B Cienct-
BeHHOM koMutere P®. MHorue nonoxeHus,
chopMyITUpOBaHHBIE B Ha3BaHHOM JIOKYMEHTE,
3aCIIy’KMBAIOT BHUMAHHUE C YYETOM CJICIYIOLIUX
MIOTIPABOK:

— B mocienaHue rofsl B Poccun HabmomaeTcs
yCTOWYMBas TEHASHIMS K YBEIMYCHUIO YMCIIA TIpe-
CTYIUICHHUH, COBEPIIAEMBIX C HCIIOJIL30BaHHEM
IOPUIMYECKUX JIMI] VI B UX WHTepecax. Macmira-
OBl 3TOTO SIBIICHUS TO3BOJSAIOT YTBEPXKIAaTh, YTO
poccuiickasi TpaBoBas CHCTEMa HWMEET JeJo C
BIIOJIHE C(HOPMHUPOBABIIMMCS HOBBIM BHUJIOM IIpe-
CTYTHOCTHU — KOPIIOPATUBHON MPECTYITHOCTHIO;

— ICHCTBYIOIIlEE MaTepUaIbHOE U IPOLECCY-
albHOE TPAXKAAHCKOE, aIMUHHCTPATHBHOE, YTO-
JIOBHOE 3aKOHOAATENbCTBO HE MOXET aJCKBAaTHO
MPOTHUBOCTOATh 3TOMY BHUIY IPECTYITHOCTH, YTO
CO3MIaeT peajbHYI0 yTrpo3y IKOHOMHYECKOH 6e30-
MaCHOCTH TOCYAAapCTBa, a TaKXKe MHTepecaM 3aKo-
HOMNOCIYIIHBIX YYaCTHHKOB PHIHOYHBIX OTHOIIIE-
HUH. B 4acTHOCTH, OHa HEraTUBHO BIUSET HAa HMH-
BECTHUIMOHHYIO TPUBIEKATENbHOCTh Poccuu ( cy-
LIECTBCHHO TOBBIIIACT WHBECTUIMOHHBIE PUCKH,
CBsI3aHHBIC C HE3AIIUIICHHOCTHIO POCCUHCKUX (H-
HAHCOBBIX WHCTPYMEHTOB OT MPECTYIHBIX MOCATa-
TENBCTB), YTO CTHUMYJIHPYET OTTOK KamuTajga M3
crpasbl. [IpecTynmHOCTh IOpUAMYECKUX JIUI] AeCTa-
omwm3upyeT GpyHIaMEHTAIBHBIE OCHOBBI YKOHOMH -
KM, TOJPHIBACT OCHOBBI 3J0POBOM KOHKYPCHIIWU,
CPEIHETo
Om3Heca, HaMpsIMyI OOYCIOBIHMBaeT pocT WH( -

4YTO CHACPKUBACT PA3BUTUC MAJIOTO U

AW, YBOJ KaIuTaaa B TCHEBOW CEKTOP SKOHOMHKHU
M B IICJIOM — CHaJ OCHOBHBIX SKOHOMHYECKHUX IIO-
KazareJiei;
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— IIPECTYNHOCTh IOPUINYECKUX JIUL[ CITY>KHUT
NUTATENBHON CPEJOM U1 IOBBILIEHUS YPOBHS
KPUMHUHOTEHHOCTH OOIIEeCTBa, 9TO YpeBaTO TpaHC-
(dopmarmeli ero U3 KpUMHHAIBHO 3apaKCHHOTO B
Cyry00 KpUMHUHAJILHOE;

—9Ta MOPECTYNHOCTh CO3JAeT YCIOBHUS I
[POLIBETAHUS] TAKUX ONACHEHIIMX SIBJICHUM, Kak
KOPPYIIMS, DKOJIOTHYECKAash MPEeCTymHOCTh, (u-
HaHCHUPOBAHUE TEPPOpPU3MA, OPTaHU30BAHHOM Ipe-
CTYTHOCTH, TPYIIIOBOTO KAa3HOKPAJCTBA U MOIIICH-
HUYECTBA;

— JICUCTBYIOILIEE POCCUHCKOE 3aKOHOIATENb-
CTBO B 00JIaCTH TPOTHBOACHUCTBUS IMPECTYMHOCTH
OpUIUYCCKAX JUI] HE OTBEYAET MHUPOBBIM CTaH-
JapraM;

—orcyrcrBue B YK P® monoxenuit 06 oTBeT-
CTBEHHOCTH U HAKa3aHWUM 3a COBEPILECHUE MPECTY-
IJICHUH IOPUINYCCKUX JUIl M HAJTMYHE TaKUX II0-
JIO)KEHUH B aIMUHUCTPATUBHOM 3aKOHONIATEIbCTBE
HapyIlIaeT MPUHIMII CTPOTOW KOAM(DHKAIIMU Yro-
JIOBHOTO 3aKOHOJATENIbCTBA, MPOTUBOPEYUT OCHO-
BaM (OPMUPOBAHUS OTpacIiel paBa;

— COKpALLECHHBIE CPOKH aJIMUHHUCTPATUBHOIO
MIPOU3BOJICTBA TI0 JielIaM 00 aMOpallbHOU JAEATEIILHO-
CTH KOpIOpaluil U HEBO3MOXHOCTh IPOBEICHUS B
€ro paMKax OIePaTHBHO-PO3BICKHBIX MEPOIPHUITHI
HE MO3BOJIIIOT OINEPAaTHBHO U Ka4€CTBEHHO pa3Ma-
TBHIBaTh CJIOXKHBIC TIPECTYITHBIC ()MHAHCOBBIC CXEMBI,

— IpUMEHEHUE aIMUHUCTPATUBHO-IIPABOBBIX
Mep BO3ICHCTBHUSA K IOPUAUYCCKAM JIHIAM, YIIH-
YEHHBIM B COBEpILECHUU NPECTYIUICHUs, HE COOT-
BETCTBYET PEKOMEHIAIMSIM MEXITyHAPOIHBIX KOH-
BEHLIUHA O IPOTUBOJAEHCTBUU KOPPYIILIUU.

ITozxe, B 2015 1., CiueacTBEHHBIM KOMHUTET
YCHWJIMJI apTyMEHTAIUIO PSIOM APYTUX CEPHE3HBIX
MOJIOKEHUN B MOSCHUTEJILHOM 3alMCKe K odepes-
HOMY TPOEKTY 3aKOHA 00 YrOJIOBHOW OTBETCTBCH-
HOCTH FOPUINYECKHX JIULL.

TlognepxxuBass ununuatuBy CleaCTBEHHOTO
KOMHUTETa 0 HEOOXOMMMOCTH BBeleHWs B Poccum
WHCTUTYTa YTOJIOBHOM OTBETCTBEHHOCTU IOPUIU-
YECKMX JMIl M €ro apryMeHTbl, Pa3yMHbIM Mpea-
CTaBJISICTCSl UMETh B BUJIy HApsAIy C apryMEHTaMH,
MIPECTABICHHBIMA Pa3padOTYNKAMH  YIIOMHUHAB-
IIETOCs BBIIIE TPOCKTa 3aKOHA, CICIYIOIIHE CO00-
paxenus. HazHaueHune cTpororo agMHHHCTPATHB-
HOTO HaKa3aHWs, MO CHJE PaBHOTO, a MHOINA U
MPEBBIIIAIOIIETO NPEENbl YIOJIOBHBIX HaKa3aHW,
JIeBaJIbBUPYET caMy UICI0 YTOJOBHOW OTBETCTBEH-
HOCTH, CTUpPAasl TPaHb MEXIy HEIO U aJIMHUHUCTpA-
TUBHON OTBETCTBEHHOCTBIO.

Bytko Yu. I

the reasoning of those authors who consider
it inappropriate to institute criminal liability for
legal entities in Russia because, firstly, these
views are in many ways consonant with the views
of some foreign authors as discussed above; sec-
ondly, what seems the best criticism for these
views is good reasoning in favor of introducing
criminal liability for legal entities in the legisla-
tion.

In particular, rather weighty arguments in
this respect were presented by the authors of the
Explanatory Note to the Draft Bill of the Russian
Federation of 2011 ‘Concerning the Introduction
of Amendments to Certain Legislative Acts of the
Russian Federation due to Establishment of the
Institution of Criminal Liability for Legal Enti-
ties” prepared in the Investigatory Committee of
the Russian Federation. Many of the provisions
formulated in this document are especially note-
worthy, taking into account the following:

— In recent years, Russia has been witnessing
a steady increase in the number of crimes com-
mitted with the use of legal entities or in their fa-
vor. The scale of this phenomenon suggests that
the Russian legal system is dealing with a quite
developed new type of crime, i.e. corporate crime.

— The current substantive and procedural
civil/' administrative/ criminal legislation is not
able to adequately counteract this type of crime.
This creates a real threat to the economic security
of the state, as well as to the interests of law-
abiding participants in the market. In particular, it
adversely affects the investment attractiveness of
Russia (significantly increases the investment
risks associated with vulnerability of Russian fi-
nancial tools to criminal offense), which stimu-
lates the outflow of capital from the country.
Criminal activities of legal entities destabilize the
fundamental principles of the economy and dis-
rupt the basis of the healthy competition; this, in
its turn, restrains the development of small and
medium businesses, directly drives the escalation
of inflation, pulls the capital to the shadow econ-
omy and generally declines the major economic
indicators;

— Criminality of legal entities serves as a
growth-supporting environment for raising the
level of criminality in society; and this poses risks
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of the society’s transformation from the crimi-
nally-infected to the purely criminal one;

— This criminality creates conditions for the
flourishing of such dangerous phenomena as cor-
ruption, environmental crime, financing of terror-
ism, organized crime, gang embezzlement of pub-
lic funds and fraud;

— The current Russian legislation in the area
of counteracting crime of legal entities does not
meet the world standards;

— The absence of specific provisions in the
Criminal Code of the Russian Federation covering
liability and punishment for crimes committed by
legal entities, and the presence of such provisions
in the administrative legislation violates the prin-
ciple of strict codification of criminal legislation
and contradicts the fundamentals of forming the
branches of law.

— The shortened length of the period for ad-
ministrative proceedings for handling the cases of
immoral activities of corporations and the impos-
sibility to carry out investigative activities within
the scheduled time do not allow to quickly and
accurately unwind complex criminal financial
schemes;

— Applying administrative procedures against
legal entities convicted of a crime does not com-
ply with the anti-corruption recommendations of
international conventions.

Later, in 2015, the Investigative Committee
reinforced its arguments by a number of other
serious provisions given in the Explanatory Note
to another draft bill on criminal liability for legal
entities.

While supporting the Investigative Commit-
tee’s initiative concerning the need to institute
criminal liability for legal entities in Russia and
the Committee’s arguments to justify the initia-
tive, it seems reasonable to account for the fol-
lowing considerations together with the argu-
ments presented by the developers of the above-
mentioned draft bill. Strict administrative pun-
ishment, equal or sometimes exceeding the limits
of criminal penalties, through its severity depreci-
ates the idea of criminal liability, erasing the line
between that and administrative liability.
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NnmocTpanuueit K CKa3aHHOMY MOXET CIly-
KUTh crenyomas nadopmanus: cyn KHP no ox-
HOMY U3 YTOJIOBHBIX JIeJl, IPU3HAB IOPUIAUYECKOE
JIULO BUHOBHBIM B COBEPIICHUH IPECTYILICHHUS,
Ha3HaYWJI €My Haka3aHue B Buje mrpada B pas-
Mepe 5 mupx rwaneit (20 mupn py6.) [4, c. 37].
MoxHO TpeAcTaBUTh, KAKUM JUCCOHAHCOM SIBH-
JIOCh OBl Takoe HakazaHWe, OyIb OHO Ha3HAYCH-
HBIM B paMKax aJMHUHUCTPAaTUBHO-TIPABOBOM IMPO-
LEypBL.

IIpuHrMas BO BHUMaHHE OOIIECTIPEBEHTHBHBIH
s¢pdexr camoro Qakra opUIHATILHOTO, OT UMEHH
TroCyaapCcTBa, OOBSIBICHUS KaKOTO-JIMOO OO0IIecT-
BEHHO OMACHOTO JCSHUS MPECTYIUICHUEM, CIETyeT
TaKKe 33yMaThCsl Hall TEM, YTO OTKa3 OT KPUMHUHA-
JIM3alUU TaKUX JCSHUM B CIy4ae COBEPUICHUS HX
OPUINYECKUMU JIUIIAMH MOXET B OOIIECTBEHHOM
CO3HAHMH aCCOLMUPOBATHCS C UX Jeraau3aluei.

W, HakoHeT, clieAyeT UMETh B BUAY U TIOJHUTHU-
YEeCKHA acreKT 00CYKIaeMOoi MpoOJIeMbl, Ha KOTO-
pblit panee ooparui BHuManue [Ipeacenarens Kon-
ctutyuuonHoro Cyna P® B. JI. 3opbkuH. Amo-
palbHBII KalWTal, YTBEPKAAET OH, IIPOTHBONEUCT-
BYET CO3[IaHUIO 3JI0POBBIX OCHOB POCCHUIHCKOM CO-
UAJILHOM, MOJMTHYECKOW U SKOHOMHUYECKOW JKH3-
HU. OH «IIOCSITaeT Ha BCE COIMAaNIbHBIC CKperbl. OH
pasjaraeT TKaHb HAILLEro BECbMa HE3PEJIOro Ipaxk-
JIAHCKOTO OO0IIeCTBa. A IMOPOIO ... W BBICTYIACT B
Ka4eCTBE COMCKATEIS Ha POJIb COITMAIEHOTO Hadaa,
TIOJMEHSIOMEro co0O0H IpaXIaHCKoe O0OIIECTBOY .
OrnennBast 3Ty mpobiaeMy HE TOIBKO KaK aKTyallb-
HEHIIyr0, HO M KaK KIIFOYEBYIO, CHCTEMOOOpa3yro-
LIYI0, BBIAAIOIINICS IOPUCT U MOJUTHUYECKUN Aes-
TeNb JI€JaeT HEYTEIUTEIbHBIA MPOrHO3: B COBpE-
MeHHOM Poccum Ha BOJIHE 3TUX I'PO3HBIX SIBJICHHIMA
HEJb3sl CYUTATh (DAaHTACTHICCKONH MOJEITb Pa3BUTH
CUTyallUH C MPUXOJOM K BJIACTU TOTAJIUTAPHOIO, B
TOM 4HcIe (BAIITHCTCKOTO, PEKIMA”.

ABTOpCKUil BapuaHT ¢opMyJibl YToJ0BHOM
OTBETCTBEHHOCTH COKO3HOM JUYHOCTH

ITo BTOpOMYy BompocCy (0 BO3BMOKHOCTH BKJIIO-
YEHUS HHCTUTYTa YTOJOBHOH OTBETCTBEHHOCTH
OPUIANYCCKUX JIUI B YI'OJIOBHOC 3aKOHOAATCJILCT -
Bo P® 6e3 mocsrarensCTBa Ha €ro KOHIIENITYallb-
HBIC TIOJIOKEHUS O MEPCOHAIILHON U BUHOBHOM OT-
BETCTBEHHOCTH) Mpearaercs CIeIyIOmuil Bapu-
aHT PELICHUs.

! 3opwbrun B. Yxas cou.
% Tam xe.
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Kpwusuc, B kKoTopoM okazanach OTe4eCTBEHHAS
YTOJIOBHO-MIPaBOBasi JOKTPHHA B BOMPOce 00 OCHO-
BaHUSX YTOJIOBHOH OTBETCTBEHHOCTH IOpHIUYE-
CKUX JIML, 3aKJIo4aeTcs B Hepa3pabOTaHHOCTH
(hopMyIIBI TakOM OTBETCTBEHHOCTH. BBIXOM BUAWT-
CSIB TOM, YTOOBI aJalTHPOBaTh I ITHX ILeJel
WCIBITAHHYIO BpeMeHeM (OpMyITy YrOJOBHOW OT-
BETCTBEHHOCTH (PM3UYECKOTO JIMIA, BHECA B Hee
COOTBETCTBYIOIIE KOPPEKTUBHI C yUIETOM OCOOEH-
HOCTEll OOBEKTHBHBIX MPU3HAKOB OOIIECTBEHHO
OITaCHBIX JIESHUH, COBEPIIAEMBIX IOPUAMYECKUMU
JIUI[AMH U CIICHIU(DUKH UX BHHBI.

UroObl pacKpbITh CYIIHOCTh MPECTYILICHUS
KaKk HEraTHBHOTO COLUAIBHOTO SIBICHUS, YacTo
HEJOCTAaTOYHO OTPAHUYHUTHCA €ro OIpeeIeHUEM,
HEOOXOIMMO Ha3BaTh U PACKPBITH COJEPKAHUE €TO
CYIIECTBEHHBIX NMPHU3HAKOB. B paMkax kimaccuue-
cKoil popMyITbl, KaKk M3BECTHO, K UX YUCIY OTHO-
csatcs: 1) oOmecTBeHHAsT OMACHOCTh; 2) IMPOTHUBO-
MIPaBHOCTh;,  3) BUHOBHOCTE;
B koHTEKcTE MPOOIEMBI KOPIIOPATUBHOW YTOJIOB-
HOW OTBETCTBEHHOCTH JTU MPH3HAKUA OTIHYAIOTCS

4) HaKa3yeMOCTb.

CIICIYIOIIUM.

K omenke o0mecTBeHHOH OMACHOCTH TIpe-
CTYITHOW JIeSITENFHOCTH KOPIOpanuid, B OTINYHE
OT TMOMOOHOW JAEATEIBHOCTH (PU3UUECKOTO JIHIIA,
CIIeyeT TMOIXOIAUTh, UMesS B BHUAY HE TOJIBKO ee
COLIMAJIBbHO-TIPABOBYIO TIPUPOAY, HO U €€ MPHHA[-
JNEKHOCTh K CHeNU(YUISCKOMY CONHMAIBLHOMY
CJI010, TBOPSAIIEMY CONMAJILHOE 3J10, — K KPUMHU-
HaJbHOMY KaIlUTaIy.

CIIO)KHOCTh OIICHKH OOIIECTBEHHOW OMACHO-
CTH KPHUMHHAJIHHON JESITENbHOCTH KOPIOpamui
3aKJII0YAETCS B CIICAYIONIEM: BO-TICPBBIX, B CTPaHE
HE BEJETCS CTATUCTHYECKHN yUYET TaKUX JCSHUH,
MMO3TOMY E€AWHCTBEHHBIM HCTOYHHKOM OTHOCH-
TEJIbHO JOCTOBEPHOW WHGOPMAIIMU  SIBIISIOTCS
ouITHaTBHBIC COOOIIEHUST HEKOTOPBIX TOCYIapCT-
BEHHBIX YYPEKJCHHI 0 MaciiTtadax KOPPYIIUH,
pasmepax ymiep6a, TPUYMHSIEMOTO BCAKOTO poIa
3JI0yHOTPEONICHUSIMI YUHOBHHUKOB, O YHCJIC [Pax-
JlaH, TIOCTPaJaBIINX OT MOTPeOJICHUS HEeKadecT-
BCHHBIX HAIIMTKOB, IPOAYKTOB MNHUTaHUA, MCAUKA-
MEHTO3HBIX CPEJICTB; BO-BTOPHIX, PEaTbHBIX Mac-
mTaboB OOIIECTBEHHO OIMACHOW JeSITeIbHOCTH
Koprnopaiuii ceroyiist B Poccuu He 3HaeT HHUKTO B
CBSI3M C BBICOKMM YPOBHEM JIATEHTHOCTH TaKHX
NIeSTHUIA; B-TPEThHUX, OIIEHKA CUTYaIluH OCIIOXKHSIET-
Cs, KaK 3TO HH IapaJIOKCaNbHO, HE OTCYTCTBHEM
nHpOpManMK, a W300MIMEM OTIEIBHBIX, dYaIle
BCEro pe30HAHCHBIX ( Onarogapsi cpelcTBaM Mac-

Why Has Not Russia Adopted the Law on Criminal Liability...

The following information can illustrate the
above: in one of the criminal cases, the China
Court found a legal entity guilty of committing a
crime and sentenced it to a fine of 5 billion yuan
(20 billion rubles) [4, p. 37]. It makes no doubt
that such a punishment would cause a great dis-
cord if it were imposed within the administrative
legal procedure.

Taking into account the general preventive
effect of the official declaration (i.e. declaration
on behalf of the state) of some socially dangerous
action to be a crime, it is important to remember
that the refusal to criminalize such actions when
they are performed by legal entities may be asso-
ciated in the public opinion with legalization of
these actions.

Finally, we should consider the political as-
pect of the discussed issue, which was earlier in
focus of V.D. Zorkin, the Chairman of the RF
Constitutional Court. Immorally acquired capital,
as he asserted, counteracts the ‘healthy’ basis of
the Russian social, political and economic life. It
‘encroaches on all social tenets. It contaminates
the tissue of our rather immature civil society.
And sometimes ... acts as a candidate for the role
of a social phenomenon that could substitute for
the civil society’.! Ranking this problem as the
one of the highest priority, being of the key im-
portance, the outstanding lawyer and politician
makes a disappointing prediction: on the wave of
these intimidating phenomena in today's Russia,
the scenario when a totalitarian, including fascist,
regime comes to power, should not be considered
fantastic®.

The Author's Version of the Formula for
Criminal Liability of the Allied Entity

As for Issue II (on feasibility of including
corporate criminal liability into the criminal legis-
lation of the Russian Federation without affecting
its conceptual provisions on personal and fault-

! Zorkin V. The Constitution Against Crime. Russian Gazette.
December 10, 2010. Available at: https://echo.msk.ru/blog/
statya/733016-echo/ (accessed 05.01.2019).
2 .

Ibid.
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based liability), the following solution is pro-
posed.

The crisis of the domestic criminal law doc-
trine in terms of the grounds for corporate criminal
liability consists in the immaturity of the formula
for this liability. We see the way out in adapting
for these purposes the time-proven formula of
criminal liability of an individual through making
appropriate adjustments to it with due account for
the characteristics of the objective signs of socially
dangerous actions committed by legal entities and
of the specifics of their guilt.

To reveal the essence of a crime as of an ad-
verse social phenomenon, it is often not sufficient
to only provide its definition — it is also necessary
to list and specify the content of its essential fea-
tures. As known, within the classical formula the
essential features include 1) danger to the public,
2) unlawfulness, 3) guilt, 4) penal consequences.
In the context of corporate criminal liability, these
features are as follows.

When assessing danger to the public of
criminal activities of corporations compared to
such activities of an individual, the chosen ap-
proach should account not only for the social and
legal nature of the activity but for its affiliation to
the specific social stratum that does social evil,
i.e. criminal capital.

The difficulty in assessing the public danger
of criminal activity of corporations lies in the fol-
lowing: first, there are no statistics records on
such actions in the country, therefore the only
sources of relatively reliable information are the
official reports of some government agencies on
the level of corruption, size of damage caused by
officials’ abuse of power, the number of citizens
affected by the consumption of poor-quality bev-
erages, food, drugs; secondly, the real range of
socially dangerous activities of corporations in
Russia today is not known to anybody due to the
high latency of such acts; thirdly, assessment of
the situation is paradoxically complicated not by
the lack of information but by the abundance of
separate, mostly resonant (because of the mass
media involvement) events — and this does not
provide a coherent picture of the object under
study.



Bumko 0. U.

COBOM MH(pOPMAITHN) COOBITHH, YTO HE OOCCIICUH-
BaeT (popMupOBaHUE MEIOCTHOW, OOBEMHON Kap-
TUHBI 00BeKTa wucciemoBanus. [loaTomy 3amaga
HCCIIENOBATeNsl 3aKIYaeTcsl B TOM, YTOOBI I10
KpynuIam u3 opuIuadbHeIX caifToB Jlemapramen-
Ta cynoB BepxosHoro Cyna P®, I'enepanbHoii
mpokyparypbel, Poccrara, Pocmorpebnamzopa,
Mumnsnpascoupassutusi, MBJ[ P® wu3Bneur unte-
pecyronryio wHGOPMAINI0 00 aMOpaJIbHOW mes-
TEILHOCTH KalWuTalla U B JIOCTyImHOW ¢opme
NpEACTAaBUTh €€ Ha cyj uurarensd. Spkumu no-
MOJTHEHUSMH K KapTUHE 3TOrO SIBJICHUS MOTYT
OBITH COOONICHHS CYIeOHO-CIENCTBEHHBIX Opra-
HOB Poccum o Hambonee « T pPOMKUX» KPUMHHAIb-
HBIX COOBITHSX TOCIETHUX JET, YOeKIaromux
B TOM, HYTO AaHTHOOIISCTBEHHAS [EATCIBHOCTD
IOPUINYECKUX JUL TOCTUINIA Pa3MEPOB T'PO3HOTO
HaIMOHAJIHHOTO BEI30BA.

K 4ucimy ocobo omacHbBIX sIBIEHHIA B COBpe-
MeHHOI Poccum OTHOCUTCA KOPPYNLHS, JOCTHI-
masg HEeBUOAHHBIX MacmTaboB . 4 wurona 2018 r.
B cetd WMHTepHET OOHApPOIOBAHO COOOIICHUE -
nytarta l'ocynapctBennoit Jymel Poccuu 3, 4, 5,
6-ro co3piBoB I'. B. I'yakoBa o ToM, 4TO exeron-
Hble notepu Poccuu oT Koppynuuu, MmO 3KCIEPT-
HbIM OIICGHKaM, paBHBI mpumepHo 10 TpiH pyod.,
4TO YK€ NpUONMIKaeTcs K pa3Mepy TOIOBOIO
OromxkeTa ctpanbl. Exeromno u3 Poccum BeIBOIUT-
cs nopsiaka 200-300 mupn o CILIA'. Anano-
TCHUYHBIC JIAHHBIC paHee Ha3bIBaI Npe3ueHT (QOoHIa
WHJIEM I'. Carapos’.

KoppynumoHHbie W3IEPKKU MPEANpUHUMA-
TEJBCKOTO COOOIIEeCTBa COCTABISIOT OKolo 50%
Bcex pacxonoB. Okono 50% Bceii axoHOMHUKH Poc-
CUU HaxoAWTCA B TeHU koppynuuu. [lo moxcueram
9KCIEPTOB KOPPYNIMOHHBI 0OOOpPOT IO CTpaHe
COCTaBIISIET OKONO MoMoBHHB BBIT.

Cuernas nanara 3a 2017 roj BbIsiIBWIa Hapy-
menns Ha 1,865 TpiaH py6. O6 3TOM cOOOIIMI Ia-
Ba BesiomcTBa Auiekceit KyJipuH B xoje BBICTYILIE-
Hus 20 utonst 2018 r. B T'ocayme. Ilo ero ciosawm,
JTa cyMMa TOYTH BaBoe Ooinbmie, deM B 2016,

" Bompoc nms: kakoBa ke peanbHas KOppyILus B Poccun?
URL: https://newizv.ru/news/politics/04-07-2018/vopros-
dnya-kakova-zhe-realnaya-korruptsiya-v-rossii. (zata o06pa-
menust: 16.12.2018).

% KoppyTIHOHHBIH 060POT CPaBHSUICS C JOXOAAMH OIO/KETa
Poccun. URL: http://www.finmarket.ru/news/845812 (nmara
ol aHI%HI/ISIZ 11.12.2018).

3 Makeoonos /I py o Koppynuuu B Poccuu cocTaBisieT
monosury BBII. URL: https://www.gazeta.ru/politics/2010/
08/17_a_3408249.shtml (mara obpamenus: 09.12.2018).

362

u B 3,5 paza 6ombiie, yem B 2015. M3 3T0#t cyMMBI
6onbiie 40 % NpUIIOCh HA HAPYIICHHUS BEICHMS
Oyxyuera, a 32 % — Ha HapymeHUs npu HOpMUPO-
BAaHWUU U UCIOJIHEHUU OIOIKETOB.

Kynpun momuepkny, uro u3 1,865 tpiaH pyo.
Ha «PockocMocy npunuuch 760 an/:[4.

Koppynmmst MHOTONMKa, OJHAKO CETOMHS
OoJIbIIIe «OKUBET» B pealbHOCTH HE3aKOHHOTO JI00-
O0u3Ma, KOH(DIUKTa MHTEPECOB, HAPYIIICHHS 3ampe-
TOB M OTPaHWYEHUH, HCIIOJIb30BaHUS HMHOCTpaH-
HBIX ()MHAHCOBBIX MHCTPYMEHTOB, OTMBIBAHHS Jie-
HEXHBIX CPEJICTB .

W3 Bcex KOppYNIHOHHBIX MPECTYIUICHUH
HauOONBIIYIO YIpo3y HAIMOHAJIHHON Oe30mMmacHo-
CTH TIPE/CTABISET B3ATOYHHYECTBO. B HMHTEPBBIO
razete « Kommepcant» ['eanpoxypop PO 1O. Yaii-
Ka cooOm1, 4yto 3a AeBiaTh Mecanes 2018 roma
ObUTO BBIsSIBIICHO 139,5 THIC. KOPPYIIIMOHHBIX Ha-
pYLICHUN, B TOM 4YHCIE 25 ThICAY MPECTYIICHUI
KOPPYNIMOHHON HaNpPaBICHHOCTH, OCYXICHBI 00-
nee 8,5 Teicsu yenoBek. KomnuectBo mpectyruie-
HUH, CBA3aHHBIX C KOppyHIuen, coctasnsaer 1,7 %
OT O0IIero KOoJM4YecTBa COBEpIICHHBIX B PD mpe-
CTYIUICHUH, MEKIY TEM cymMa yiepba pasHa 11%
oT ymep0a, MPUYMHEHHOTO BCEMH BHJAMH TIpe-
CTyIUIEHUH, coBepleHHBIX B Poccuiickoil Pene-
parmn 3a roxa’.

Oco0yt0 TpeBory BBI3BIBAET TO, YTO KOPPYI-
LMOHEpaMH  CTaHOBSITCS YMHOBHHKH, KOTOpBIC
T0 IONTY CITy>KOBbI 00s13aHBI OOPOTHCS C KOPPYITIH-
eit. B 2016 r. 32 moydeHne B3ATKA U 3JI0YIIOTPEO-
JICHWE JOJDKHOCTHBIMH OOSI3aHHOCTSIMH apecTOBaH
HaYallbHUK YyIpaBieHus « T» aHTHKOpPYIIIHOHHOTO
mraBka ( I'YObullK) MBJI Poccun 3axapueHko.
IIpu oObicke B €ro aBTOMAalIMHE W KBapTHPE
€ro  POJICTBEHHHKOB
9 mapx py6.” B 2017 T. ocyIeH 3a MOTyucHHe
B3SITKM B CyMMe 2 MIIH JIOJUI. MHUHUCTP 3KOHOMH -
yeckoro pa3sutus Poccun Ynrokaes 5

HU3BATO  BAJIOTBI  OKOJIO

* CuerHas Tanara BBIBWIA HapymieHHs Ha 1,8 TpuuHOHA
py6neii. URL: https://ria.ru/20180620/1523062714.html (nara
obpamenust: 16.12.2018).

> Bompoc JIHs: KaKoBa ke pealbHas KoppymHuus B Poccun?

6 Iernpoxypop FOpwuit Yaiika Ha3Ban cymmy yiiepda oT Kop-
pynuuoHHbIX npectymieHuit B Pd 3a 2018 rox. URL:
https://genproc.gov.ru/smi/news/news-1428518/ (mara ob6pa-
menust: 16.12.2018).

" MonkoHuk Ha 9 MummmapaoB. URL: https:/www.gazeta.ru/
social/2016/09/10/10186901 .shtml# (mara oOparieHus:
10.12.2018).

8 Cyn mpurosopun Vimokaesa k 8 TOZaM CTPOTOr0 PeXKHMa.
URL: https://www.rbc.ru/society/15/12/2017/5a3292749a
79478tb1606186 (nara obpamenus: 15.12.2018).

Bytko Yu. I

Therefore, the task of the researcher is to ex-
tract the relevant information about immoral activi-
ty of the capital bit by bit from the official websites
of the Department of Courts of the Supreme Court
of the Russian Federation, the General Prosecutor's
Office, the Federal State Statistics Service (Ross-
tat), the Federal Supervisory Natural Resources
Management Service (Rospotrebnadzor), the Minis-
try of Health and Social Development, the Ministry
of Internal Affairs of the Russian Federation, and to
present this information in an accessible form to the
judgement of the reader. The picture can be com-
plimented with the reports of the judicial investiga-
tive bodies of Russia about the most sensational
criminal events of recent years, indicating that anti-
social activities of legal entities have reached the
scale of a formidable national challenge.

Corruption that has reached an unprecedented
scale is among the most dangerous phenomena in
Russia of today. On July 4, 2018, on the Internet
there was published a report of G.V. Gudkov, a
deputy of the Russian State Duma (3, 4", 5% 6"
convocations). He reported that, according to ex-
pert estimates, annual losses from corruption in
Russia constitute about 10 trillion rubles, this
amount approaching the size of the country’s an-
nual budget. About 200-300 billion USD are off-
shored from Russia annually'. Similar data were
previously disclosed by the President of INDEM
Foundation, G. Satarov’.

The corruption costs of business community
constitute about 50% of all expenses. About 50%
of the entire Russian economy is in the shadow of
corruption. According to experts, the corruption
level in the country is about half of GDP”.

The offenses committed in 2017 and revealed
by the Chamber of Accounts amounted to 1.865
trillion rubles. This was announced by the head of
the agency Alexei Kudrin in his speech in the State
Duma on June 20, 2018. According to his version,
this amount was almost twice as much as in 2016,
and 3.5 times bigger than in 2015. More than 40
percent of this amount fall within accounting viola-

! The question of the day: what is the real corruption level in
Russia? Available at: https://newizv.ru/news/politics/04-07-
2018/vopros-dnya-kakova-zhe-realnaya-korruptsiya-v-rossii.
(accessed 16.02.2019).

% The corruption turnover has become equal to the budget
revenues of Russia. Available at: http://www.finmarket.ru/
news/845812 (accessed 11.02.2019).

? Makedonov L. The corruption market in Russia is half of
GDP. Available at: https://www.gazeta.ru/politics/2010/
08/17_a_3408249.shtml (accessed 09.02.2019).
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tions, and 32 percent are violations associated with
budgeting and budget execution.

Kudrin emphasized that 760 billion out of
1.865 trillion rubles are related to Roscosmos®*.

Corruption is a multi-faced phenomenon;
however, today it is more often found in illegal
lobbyism, conflicts of interests, breaching prohibi-
tions and restrictions, using foreign financial tools,
money laundering’.

Of all the corruption crimes, bribery poses the
greatest threat to the national security. In the inter-
view with the Kommersant newspaper,
Yu. Chaika, the Prosecutor General of the Russian
Federation, reported that in the first nine months of
2018, 139.5 thousand corruption offenses were
revealed, including 25 thousand corruption crimes,
more than 8.5 thousand people were convicted.
The number of crimes related to corruption consti-
tutes 1.7% of the total number of crimes commit-
ted in the Russian Federation, while the amount of
the corruption crime damage is 11% of the damage
caused by all types of crimes committed in the
Russian Federation in that year®.

Of particular concern is the fact that officials
who are supposed to fight corruption according to
their professional duties, become corruptionists
themselves. In 2016, the head of the “T” depart-
ment of the Anti-Corruption Central Board (Main
Directorate for Economic Safety and Counteract-
ing Corruption) of the Ministry of Internal Affairs
of Russia — Mr. Zakharchenko — was arrested for
taking a bribe and abusing his official duties. Dur-
ing the search conducted in his car and his rela-
tives’ apartment, foreign currencies were seized in
the amount equivalent to about 9 billion rubles.  In
2017, the Minister of Economic Development of
Russia Mr. Ulyukayev was convicted of receiving
a bribe in the amount of $ 2 million®.

* The Accounts Chamber revealed violations in the amount of
1.8 trillion rubles. Available at: https:/ria.ru/20180620/
1523062714.html (accessed 16.02.2019).

> The question of the day: what is the real corruption level in
Russia? Available at: https://newizv.ru/news/politics/04-07-
2018/vopros-dnya-kakova-zhe-realnaya-korruptsiya-v-rossii.
(accessed 16.02. 2019).

® Prosecutor General Yury Chaika announced the amount of
damage from corruption crimes in the Russian Federation for
2018. Available at: https://genproc.gov.ru/smi/news/news-
1428518/ (accessed 16.02.2019).

7 The 9 Billion Colonel. Available at: https://www.gazeta.ru/
social/2016/09/10/10186901.shtml# (accessed 10.02.2019).

% The court sentenced Ulyukaev to 8 years of strict regime.
Available at: https://www.rbc.ru/society/15/12/2017/
5a3292749a79478tb1606186 (accessed 15.02.2019).



Iloyemy 6 Poccuu 0o cux nop He npunam 3aKOH 00 y20J108HOU OMEEMCMBEHHOCMU ...

B mocnegrue romel 3a coBeplIeHHE KOPPYTI-
LUOHHBIX MPECTYIUIEHUH OCYXIECHbI psi TyOepHa-
TopoB cyOBekTOoB Demeparuu ( Mamkoser; — ry-
Oepuatop Kamuarckoit obnactu, bBapunoB — Ty-
OepHatop Heneukoro HanMOHaJIBHOTO OKpyTa,
KopotkoB — rybepHarop AMypckoi obmactu,
Hynka — ryoepnatop Tynbckoit obmactu, Turma-
HUH — Ty0epHaTop MpkyTtckoit odmactu, FOpaeHko
— rybepnarop HoBocuOupckoit obmactu, Xopomia-
BUH — ryOepHatop CaxanuHckoil obnactu, leHuH
— rybepuatop bpsiHckoit obmactu, ["aiizep, Topno-
noB — ryoepnatopsl PecnyOnuku Komu, benbix —
rybeprarop Kwuposckoit o6mactr, CoJOBBEB —
maBa YaMmyptuu, MapkenoB — miaBa Mapwuit O,
l'amMu10B — BpeMEHHO MCIONHABIINN 00S3aHHOCTH
mpencenaTels npaBUTeIbCTBA Pecmyomukm Jlare-
CTaH).

He meHee BHeYamIAIOLIMM SIBISIETCS CIIUCOK
HEKOTOPBIX APYTUX YHMHOBHUKOB — KOPPYMIIHOHE-
POB BBICOKOT'O paHra (AzaMoB — MUHHCTP aTOMHOM
suepretukn P®, Ctopuak — 3aM. MUHHCTpa (H-
HaHcoB P®, bakaHOB — 3aM. MUHUCTpPa CEJIbCKOTO
xo3siiictBa PO, IIupyHOB — 3aM. MUHHUCTpPA KyJjb-
Typel P®, BacuibeBa — 3aM. MUHHCTpPa OOOpPOHEI
PD, ®enoToB — MONKOBHUK CIIyKOBl COOCTBEHHOM
oe3omacHoctd MBJ] P®, BaBuioB — 3aM. MUHHCT-
pa ¢unancoB P®D, 'aprkoB — Ton-menemxep Poc-
HaHo, Peiimep — HadaneHuk ®CHUH P®, Kopmry-
HOB — 3aM. HadaiabHuka ®CHUH P®, MakcumeHko
— HaganbHUK YCBb CK PO, Ky3HernoB — 3am. Mu-
HHCTpa GUHAHCOB MOCKOBCKOW 00JIacTH).

[MpuBenennble  (GakTbl  CBUAETENBCTBYIOT
0 TOM, YTO B CTpaHe NPUHUMAIOTCSI MEPHI 10 MpPO-
TUBOJIEUCTBUIO Koppynuuu. Ho He MOXeT He Tpe-
BOXKUTBH TO, YTO U3MEHUTH CHUTYalLMIO K JIy4IlIeMy
He ypaercs. KommuecTBO perucTpupyeMsix Kop-
PYNLIMOHHBIX TPECTYIJICHWH Bo3pacTaer. BricTy-
nasg 10 ampens 2019 r. mepen uneHamu Cosera
®enepanuun PO, T'enepanbhbiii mpokypop PO HO.
UYaiika cOOOIIMI, YTO YTOJOBHBIX JICNT 3a B3SATKU B
KPYITHOM M 0Cc000 KPYITHOM pa3Mepe B MUHYBILIEM
2018 romy Bo36yuau Ha 20 IPOIEHTOB GobIie .

XapakTepHO, 4TO MOCTOSHHO PacTeT U Cpel-
HAss cymma B3saTok: B 2008 r. oHa cocraBisiia

" YOpnit Yaitka Beictymmn B CoBete Denepartii ¢ eXeroTHbIM
nokmagoM o0 wrorax paborsl [ennpokyparypsr. URL:
https://www.1tv.ru/news/2018-04-18/344198-yuriy chay-
ka vystupil v _sovete federatsii s ezhegodnym doklad (mara
obpamienus: 14.01.2019).
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9 1HIC. PYO., B 2012 1. — 300 THIC. PYO., B 2018 T. —
600 ThIC. py6.”

A B 3TO Bpemsi cMepTHOCTb B Poccuu, 1o
JnaHHBIM Poccrara, yke HEeCKOJBbKO JIET MPEeBbIIIa-
eT poxmaeMocTh’. IlpuueM, mo wuH OpMALMM
PocnorpebHanzopa, 63 % (COTHH THICAY) POCCUSH
YMHPAKOT OT HEKAaueCTBEHHBIX IMPOIYKTOB MHTa-
Hus'. DTH JAHHEIEC [IOPAXKAIOT BOOOPAKEHHE, 0CO-
OCHHO B CpaBHEHHH C HAIIMMH JIOACKUMH TIOTe-
psmu B Adranucrane. 3a gecars yer (1979-
1989 rr.) moru6mno Goyee 15 THICSY HAMTUX COJAAT.
To ectb poccuiickue mpousBoautTenu aabcupu-
LIUPOBAHHBIX CITUPTHBIX HAIIUTKOB U HEKa4eCTBEH-
HBIX MPOAYKTOB IUTAHUS TBOPAT 3JI0, IO CBOUM
MacmradaM 3HAYUTENBHO TIPEBOCXOASINEE 3JI0-
JestHUs araHcKUX TaiauOoB.

PocrioTpebHam3op Takxke cooOIIaeT, 4To A0S
MOAJICNIHBIX TPOJYKTOB (B TOM 4HCIie KOHTpadak-
Ta W (Qanpcudukara) Ha POCCHHCKOM pBIHKE
nocturaet 20 %. B Hostope 2014 r. Ha 3TO 0Oparmia-
mu BHUMaHHE 8§ % OIPOIICHHBIX, a B SHBape
2017 roma — yxe 20 %>, TIo JaHHBIM JKCIIEPTOB
B Poccun exeromHo OT MHIIEBBIX OTpaBICHUH
ymuparorT 50 ThIC. 4YeloBeK, a o0Iee 4uciIo TOo-
CTpajaBIINX npeBbimaeT 40 MiH’.

CylllecTBEHHBIN BKJIaJ B JMHAMUKY CMEPTHO-
CTH B CTpaHe BHOCST IOPUIWYECKHE JIMIA, 3a/eH-
CTBOBaHHBIC B cepe MEIUIIMHCKOTO 00CITyKHBa-
HUS HaceleHHUs. YOeIUTEeNbHBIM MPEICTaBIIEeTCS
cienyroiiee coodenne ToproBo -nMpoMBIIIIEHHOR
nanarsl: B cTpaHe 10 60 % MeAUIMHCKUX Mpena-
paToB SIBIISIIOTCS HolmeJIKoﬁ7.

BecbMa KpUMUHAIIM30BaHHBIMU SIBISIOTCS B
Poccun chepnt KKKX, :KUITUIIHOTO CTPOUTENBCTBA,
OXpaHbl OKpY’XKarwlleil cpeapl u ap. B vactHOCTH,
10 TOCTIEAHUM JTaHHBIM MuHcTposi B Poccuu 6o-

? [eHIpOKypaTypa pacCumTana CpeHHIl pasMep B3ATKH B
Poccun B 2018 romy. URL: https://www.rbc.ru/society/
18/12/2018/5¢18cf2¢9a794712a4d084c63 (mata oOpaileHHs:
16.12.2018).

? JleMorpaudeckas ONUTHKA | COOTHOLICHHE M CTATHCTHKA
poxmaemoct 1 cMmeptHOcTH 1o Poccun. URL: https://info-
grafics.ru/all/rozhdaemost-i-smertnost-v-rossii/ (mara oOpa-
menust: 02.01.2019).

4 63 mpoleHTa POCCHAH YMHPAIOT OT HEKAYECTBEHHBIX IIPO-
nykroB. URL: https://vegetarian.ru/news/rospotrebnadzor-63-
rossiyan-umirayut-ot-nekachestvennykh-produktov.html (nmara
obpamenus: 16.12.2018).

5 Tam sxe.

®OT HeKaYeCTBCHHBIX MPOMYKTOB EKEFOAHO  CTPAJAIOT
40 mumnonoB poccussH. URL: https://versia.ru/ot-nekachest-
vennyx-produktov-ezhegodno-stradayut-40-millionov-ros-
siyan (nara obpamenus: 18.11.2018).

7 'URL: http://www.oodvrs.ru/news/analytics/60 protsentov
lekarstv_poddelka (nata oopamienus: 04.01.2019).

Why Has Not Russia Adopted the Law on Criminal Liability...

In recent years, a number of governors of the
constituent entities of the Russian Federation were
convicted of committing corruption crimes (Mash-
kovets — the Governor of the Kamchatka region,
Barinov — the Governor of the Nenets Autonomous
Territory, Korotkov — the Governor of the Amur
region, Dudka — the Governor of the Tula region,
Tishanin — the Governor of the Irkutsk region,
Yurchenko — the Governor of the Novosibirsk re-
gion, Khoroshavin — the Governor of the Sakhalin
region, Denin — the Governor of the Bryansk re-
gion, Gaizer — the Governor of the Komi Republic,
Torlopov — the Governor of the Komi Republic,
Belykh — the Governor of the Kirov region, Solo-
viev — the Head of Udmurtia, Markelov — the Head
of Mari El, Gamidov — the Acting Chairman of the
Government of the Republic of Dagestan).

Equally impressive is the list of some other
officials, the high-ranking corruptionists (Adamov
— the Minister of Nuclear Power Industry of the
Russian Federation, Storchak — the Deputy Minis-
ter of Finance of the Russian Federation, Bazhanov
— the Deputy Minister of Agriculture of the Rus-
sian Federation, Pirunov — the Deputy Minister of
Culture of the Russian Federation, Vasilyev — the
Deputy Minister of Defense of the Russian Federa-
tion, Fedotov — the Colonel of the Internal Security
Service of the Ministry of Internal Affairs of the
Russian Federation, Vavilov — the Deputy Minister
of Finance of the Russian Federation, Garkov — a
top manager of Rosnano, Reimer — the Head of the
Federal Penitentiary Service of the Russian Federa-
tion, Korshunov — the Deputy Head of the Federal
Penitentiary Service of the Russian Federation,
Maksimenko — the Head of the Internal Security
Directorate of the Investigative Committee of the
Russian Federation, Kuznetsov — the Deputy of the
Ministry of Finance of the Moscow region).

The above facts prove that the country is tak-
ing measures to counteract corruption. However,
the worrying fact is that the efforts to change the
situation for the better are of no success. The num-
ber of recorded corruption crimes is increasing.
April 10, 2019, Yu. Chaika, Prosecutor General of
the Russian Federation, told members of the Fed-
eration Council of the Russian Federation in his
speech that in the past 2018 the number of initiated
criminal cases concerning grand and especially
grand bribes increased by 20%.

It is indicative that the average amount of
bribes is constantly growing: in 2008 it amounted

"' Yuri Chaika made an annual report on the results of the work
of the Prosecutor General’s Office at the Federation Council.
Available at: https://www.1tv.ru/news/2018-04-18/344198-
yuriy chayka vystupil v sovete federatsii s ezhegodnym
doklad (accessed 14.04.2019).
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to 9 thousand rubles, in 2012 — 300 thousand ru-
bles, and in 2018 — 600 thousand rubles”

Meanwhile, according to Rosstat (Federal
Statistic Service), the death rate in Russia exceeds
the birth rate, which has been so for several years
now’. Moreover, according to Rospotrebnadzor
(Federal Supervisory Natural Resources Man-
agement Service), 63% (hundreds of thousands)
of the Russians die because of the low-quality
food®. This data boggle the mind, especially
compared to our human losses in Afghanistan.
During ten years (1979-1989), 15.051 of our sol-
diers died there. That is, the Russian manufactur-
ers of falsified alcohol beverages and low-quality
food do evil whose scale is far exceeding the ef-
fect of the Afghan Taliban outrage.

Rospotrebnadzor also reports that the share of
falsified food products (including counterfeit
goods and fake products) in the Russian market
reaches 20%. In November 2014, 8% of respon-
dents paid attention to this, while in January 2017
this number increased to 20%’. According to ex-
perts, every year 50 thousand people die from food
poisoning in Russia, and the total number of vic-
tims exceeds 40 million’.

Significant contribution to the mortality trend
in the country is made by legal entities involved in
medical services for the population. The following
message from the Chamber of Commerce and In-
dustry is rather convincing: up to 60% of medi-
cines in the country are fake’.

Housing and public utility services, environ-
ment protection, and some other spheres are highly
criminalized in Russia. In particular, according to
the latest data from the Ministry of Construction,
there are more than 2,000 potentially problematic
houses in Russia. And as the deputies estimate,

% The Prosecutor General’s Office calculated the average bribe
bribe amount in Russia in 2018. Available at: https://www.rbc.
ru/society/18/12/2018/5¢18cf2e9a79471a4d084c63 (accessed
16.02.2019).

3 Demographic policy: the correlation and statistics of the birth
birth rate and death rate in Russia. [Available at:
https://infografics.ru/all/rozhdaemost-i-smertnost-v-rossii/
(accessed 02.02.2019).

* 63% of the Russians die from low-quality food products.
Available at: https://vegetarian.ru/news/rospotrebnadzor-63-
rossiyan-umirayut-ot-nekachestvennykh-produktov.html (ac-
cessed 06.02.2019).

° Ibid.

640 million Russians suffer from low-quality food products
every year. Available at: https://versia.ru/ot-nekachestvennyx-
produktov-ezhegodno-stradayut-40-millionov-rossiyan ~ (ac-
cessed 18.01.2019).

7 Available at: http://www.oodvrs.ru/news/analytics/60_pro-
tsentov_lekarstv_poddelka (accessed 15.01.2019).



Bumko 0. U.

jee 2 ThICSY YK€ MOTEHLMAIbHO MIPOOIEMHBIX J0-
MOB. Ilo olieHKaMm jxe JemyTaToB B CTpaHE OKOJIO
200 ThIC. 0GMAHYTHIX 'PAXK/IAH .

OrpomHbIH ymep0 SKOJIOTHH NPUYMHSET 00-
LIECTBEHHO OMNAacHas JesTEeIbHOCTh KOMIIAHWH,
JNOOBIBAIOIIMX W TPAHCIOPTHUPYIOLIMX MOJE3HbIC
rnckonaembie. CoOOIEHUs JKATEICH POCCUHUCKOTO
CeBepa, KOPpECHOHJEHTOB CpPEACTB MAacCOBOU
nHpopMammu, POTo - U BHACOMATEPHAIBI C MECT
HedTe-Ta30pa3padOTOK MOpPakaloT BOOOpaKeHHE:
pKaBeroIIue B TyHIpE OpOLIEHHBIE TATa4dH, aBTO-
MAaIlMHBI, HE(TEBBINIKH, HEOIISIIHBIC Pa3JIMBEI
He(TH, KOTOpBIe YOUBAIOT HA OTPOMHBIX TEPPUTO-
PHSIX BCE XKUBOE”.

Exeronno B Poccuu peructpupyercst 25 Thi-
csY cllyyaeB NpoTekaHus HeTu U3 TpyOOmpoBo-
JIOB M TPAHCIIOPTA, IPU 3TOM BBUIMBACTCS B OKPY-
JKAIOIIYI0 cpemy mpuMmepHo 1,5 MiH KyOomeTpoB
Hetu (10 MITH T ), YTO HMPUMEPHO BIBOE OOJIBIIE
TOTO, YTO BBUIMJIOCH B MOPE B pe3yJbTare KaTacT-
podsr Ha Deepwater Horizon B 2010 r. B Mekcu-
KaHCKoM 3anuBe. Y 9To B rox’.

U Bce 3T0 — pe3ynbraThl IESTEIbHOCTH I0pU-
JUYECKUX JIUII.

IlpuBeneHuble (akThl MO3BOJIIOT CHENATh
HEKOTOpbIE BBHIBOJIBI: C OOBEKTHBHOW CTOPOHBI
MIPOTHUBOINPABHOE IIOBEICHUE COIO3HOM JMYHOCTH
MOJKET BBIp@)XaThCsl Kak B JEHCTBUU, TaKk U B 0€3-
JEeWCTBUM; IPECTYNHOE Oe3eiicTBHE I0pUINYECKO-
IO JMIA TIO0 CBOMM IMOCIEACTBUSIM MOXET Ipes-
CTaBJATH OOJNBIIYyI0 OOIIECTBEHHYIO ONACHOCTb,
4yeM JelicTBIE (PU3NIECKOTO JIMIA; CIIOKHUBILIASCS B
CTpaHe [PaBOBasl CUCTEMa HE CIIOCOOHA aJeKBAaTHO
IPOTHUBOAECUCTBOBATh aMOPAJIbHOM  J1€ATEIBbHOCTH
KOPIIOpalyii; MaTepHalbHbIA ymepO OT mpecTyr-
HOW JEATeIbHOCTH FOPUANYECKHX JIUL 3HAUYUTEIb-
HO MPEBOCXOIUT MO CBOMM MacmrabaM ymepod ot
MIPECTYIUICHNH (HU3UIECKUX JIUIT; HeOBIBAJIBIE pa3-
Mepbl KOPPYIIHK, B TOM YHCJIE B BBICIINX 3LIETO-
HaX BJIACTH, OOBSICHAIOTCS HE TOJIBKO IPOCUYETAMH
B HoA0Ope KaapoB YMHOBHHUYBETO KOpIyca U He-
JOCTaTOYHbIM KOHTPOJIEM 33 UX HPOQECcCHOHANb-

MumncTpoit
HOJCYUTAT KOIMYECTBO OOMAHYTHIX JIOJNBIIUKOB
B Poccun. URL: https://realty.mail.ru/news/51240/minstroj
podschital kolichestvo_obmanutyh dolshhikov_v_rossii/
(mara obpamenus: 03.01.2019).

% Kpyrmueiimas B Mupe HeTsHas KatacTpoda MpopoiKaeTes
TIOJTHBIM XOZIOM: PyKaBble TPyOOIIPOBOABI TOHYT B CHOMPCKO#
tyaape. URL: https://lenta.co/krupnejshaya-v-mire-neftya-
naya-katastrofa-prodolzhaetsya-polnym-hodom-rzhavye-tru-
bopr (mara obpamenus: 06.12.2018).

3 Tam xe.
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HOW JesTEIbHOCTBIO, HO TaKXe M TeM, 4YTO Ipe-
CTYIIHBIE KOpIOpalu{, B OTIMYHE OT IMpPEICTaBU-
TeJIell MaJloro U cpegHero Ou3Heca, pacIojararor
KOJIOCCAJIbHBIMU (pUHAHCAMHU IS TIOAKYHa IOJK-
HOCTHBIX JIUII B LEJIAX MOJAEPKaHUs CBOETro «Ou3-
Heca»; OyAydn eIMHUYHBIM SIBICHHEM B COLMANH-
CTUYECKYIO 3II0XY, KOPPYNLUS CETOAHS MPEACTacT
B KauecTBe IIpoliecca MepepacnpencieHus CBepX-
JOXOOB MPECTYIHBIX KOPIIOPALIUI.

IIpoTuBOmpaBHas JEATENBHOCTb HOpUIMUE-
CKUX JHL (OPMUPYET COOTBETCTBYIOLIYIO COLH-
anbHyl0 ncuxojoruto. CTpemsch K MOTY4EHHIO
CBEPXNPUOBUIH 1000 IIEHOH, aMOpalbHBIA Ou3-
Hec BO30YXKIAeT TOTaIbHOE HEJOBEPHE MPOCTHIX
TPY’)KEHHUKOB K JIO0OHW NpEeANpUHUMATEIBCKOM
JESITENTbHOCTH, CIYNTAasA €€ MOLIEHHUYECKOH.

[Ipencenarens Konctutyunonnoro Cyna PO
B. 1. 30pbKuH, TOBOPS O HApacTaHWMy POCCHUAH
yCTanocTu, Oe3pasziauyusi, pacTepsSHHOCTH, HEHO-
BOJILCTBA BJIACTBIO, O3JIOOJIEHHOCTH, OTMEYaeT
TaKXXe, YTO B CBSI3U C HECHIDKAIOIIEHCS KpUMHHA-
JMU3alUel COLMaIbHO-3KOHOMHYECKOW Cpempl y
rpaxJaH MCYe3aeT IIaBHBIH CTUMYJ K J1000i1 310-
pOBOM MpEeANPUHUMATENBCKON, WHHOBAIIMOHHOM,
COIMAJIBHON AKTHBHOCTH .

OOmecTBeHHO oOmacHas [EATENbHOCTh aMo-
PAJIBHBIX KOpIOpauuii NpOAyLUPYET ICUXOIOTUI0
BCEI03BOJICHHOCTH U Oe3HaKa3aHHOCTH, TpaHC-
(dbopMupyeT HpaBCTBEHHbIE HIcasibl. MOLICHHUKH
BCEX MacTell, CAaHOBHBbIE Ka3HOKPAIbl U KOPPYI-
LUOHEPHI ACHCTBYIOT 0€33aCTCHUYMBO, MPEAIIPUNM-
YHBO, HE MeJI0oYach — CETOAHsS B CpaBHEHHUH, Ha-
npumep, ¢ 2008 r. MIIITTHOHHBIE CYMMBI B3ATOK U
XHILIEHUH yXKe «He B MOZIE», TAJIOHOM CTaHOBATCS
MHIUTHAPJEL .

IIpoTuBONpaBHOCTB, OyAy4n OIHUM U3 IpU-
3HAKOB MPECTYIUICHUS, B TEOPHUH U B  CyACOHOM
IIPAaKTUKE MOHUMAETCSl KaK IPEdyCMOTPEHHOCTb
OOILIECTBEHHO OMAcHOTO JESHHSI B KadecTBE IIpe-
CTYIUICHHS B YTOJIOBHOM 3akoHonarenbcTe. Ciio-
KHBIIAsiCA B CTpaHe cUTyauusi TpedyeT GpopMupo-
BaHMsI YTOJIOBHOI'O 3aKOHOJATEJIbCTBA, TO3BOJISIO-
LIer0 aJeKBaTHO MPENATCTBOBAThH COBPEMEHHON
IIPECTYIIHOCTH, B TOM 4KcJe OOIIECTBEHHO OIac-
HOM [NEATENBbHOCTH KOpIOpaIuii, ClIugHUIO0 0e3-
HPaBCTBEHHOIO OM3HECa € KOPPYMIIMPOBAaHHOM
BIACTBIO. IIpONyKTHUBHOCTB 3TOM BECbMa OTBETCT-

4 3opvrun B. Yka3 cou.

> BBIBIIMIT 3aMECTHTENb IIaBbI POCTYpH3Ma 3aILIaTHI 110 GaH-
6ankoBckoMmy cuery. URL: https://www.kommersant.ru/doc/
3275125 (nara obpamienus: 18.12.2018).

Bytko Yu. I

there are about 200 thousand of cheated citizens in
the country.'.

Socially dangerous activities of the compa-
nies that mine and transport natural resources
cause enormous damage to the environment. Mes-
sages from the residents of the Russian North and
from the mass media reporters, photos and videos
from oil and gas fields are astounding: abandoned
tractors, motor vehicles, oil towers are rusting in
tundra; boundless oil spills are killing all living
creatures over vast territories’.

Every year, 25,000 facts of oil leakage from
pipelines and transport are recorded in Russia,
and about 1.5 million cubic meters of oil (10 mil-
lion tons) are released into the environment, this
is about twice as large as the consequences of the
Deepwater Horizon sea disaster in 2010 in the
Gulf of Mexico. And this is just during one year".

And all these are the results of activities per-
formed by legal entities.

The above facts allow us to make some con-
clusions: on the objective side, the offending be-
havior of an allied entity can be manifested both
in action and in failure to act; the consequences of
a legal entity’s criminal failure to act may be of a
greater public danger than an individual’s action;
the legal system adopted in the country is not ca-
pable of adequate counteracting immoral activi-
ties of corporations; the material damage from
criminal activities of legal entities significantly
exceeds in its scale the damage from crimes
committed by individuals; the unprecedented ex-
tent of corruption, including that in the top levels
of the government, is explained not only by the
failures in recruiting officials or insufficient con-
trol over their professional activities but also by
the fact that criminal corporations, unlike small
and medium businesses, have huge finances to
bribe officials in order to maintain their business;
the ninth conclusion is that, being a rare phe-

! The Ministry of Construction has calculated the number of
cheated  co-investors in  Russia.  Available at:
https://realty.mail.ru/news/51240/minstroj_podschital koliche
stvo_obmanutyh dolshhikov_v rossii/ (accessed 20.01.2019).
% The world's largest oil disaster continues at full speed: rusty
pipelines are drowning in the Siberian tundra. Available at:
https://lenta.co/krupnejshaya-v-mire-neftyanaya-katastrofa-
prodolzhaetsya-polnym-hodom-rzhavye-trubopr (accessed
06.02.2019).

* Thid.
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nomenon in the Socialism era, today corruption is
seen as a process of redistributing extra profits of
criminally behaving corporations.

Illegal activities of legal entities form the
corresponding social psychology. In an effort to
gain extra profits at any cost, immoral business
excites in ordinary workers total distrust of any
business as being fraudulent.

The Chairman of the Constitutional Court of
the Russian Federation, V. D. Zorkin, speaking of
the growing fatigue, indifference, confusion, dis-
satisfaction, resentment among the Russians with
regard to the government, also notes that, due to
the constant criminalization of the socio-
economic environment, the citizens lose the key
motivation to any healthy business, innovative
and social activity®.

Socially dangerous activities of immoral cor-
porations generate a psychology of permissive-
ness and impunity, transform the moral ideals.
Fraudsters of all hues, high-ranking embezzlers
and corrupted officials act shamelessly, adventur-
ously, thinking big. Thus, today bribes and em-
bezzlements measured in millions are already ‘out
of fashion’ compared to, for example, 2008, and
billions become the benchmark’.

Unlawfulness, being one of the signs of a
crime, in theory and judicial practice is under-
stood as a socially dangerous action’s being stipu-
lated as a crime in the criminal legislation. The
current situation in the country requires develop-
ing such criminal legislation that would make it
possible to adequately hinder the modern crime,
including socially dangerous activities of corpo-
rations, and stand against the merging of im-
moral business with the corrupted government.
The efficiency of this highly critical and
challenging activity can only be ensured on the

* Zorkin V. Op. cit.

3 The former deputy head of the Federal Tourism Agency paid
paid a bank account. Available at:
https://www.kommersant.ru/ doc/3275125 (accessed
18.02.2019).
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NPpUHANM 3AKOH 00 yZOJlOGHOuV omeemcmeeHHoCcmu...

BEHHOW M HETPOCTOH MEATCILHOCTH MOXKET OBITh
obecrieueHa TOJBKO Ha 0a3e 3aKOHOIATENbCTBA,
OTBEUAIOIIETO TPEOOBAHUSAM BPEMEHH, CIIOCOOHOTO
3G PEKTUBHO TPOTUBOACHCTBOBATH KPUMHMHAIN3A-
MU Oo0IecTBa, MPH YCIOBHH €r0 pealn3aiud
B paMKax ONPEACICHHON 3aKOHOM MPOLEAYPHI.
B wactHOCTH, KpUMHHAIH3aI¥sl BO3MOXHA TIPU
HaJIMYUU COOTBETCTBYIOIUX OCHOBaHWil: JESHUC
JOJDKHO 00JafaTh OOJBIIO OOIIeCTBEHHOW omac-
HOCTBIO; JCSHUS TaKOTO BHUJA SIBIISIOTCS JIOCTa-
TOYHO paCIpOCTPAHEHHBIMH, a TPaKIAHCKO-
MPaBOBBIC U  aJIMUHUCTPATHBHO-TIPABOBBIC MEPhI
pearupoBaHusl OKa3aJHCh HEAOCTATOUYHBIMH; KPH-
MUHANM3alKsl ONpEACICHHOro JesHus He Oyner
MMETh CBOUM IIOCJIEJCTBHEM CBEPXKpUMHUHAIIN3A-
LIMIO U HE TOBJEYeT 3a COO0M qpyTre BpeaHble Co-
nuanbHele nocieAcTsus. [Ipu 3ToM AOKHBI OBITH
MPUHSATH BO BHUMAHUE MEXIYHAPOIHBIC JIOTOBO-
pbl, noanucanneie Poccueit [8, c. 293].
MexnayHapoaHble
BO3MOXXHOCTh YCTAHOBIICHHS B HAIlMOHAJIBHBIX
3aKOHOJIATENILCTBAX YTOJOBHOH OTBETCTBEHHOCTH

KOHI'PECCHI A0IyCKaroT

HE TOJBKO 3a MEXIYHapOOHbBIE, SKOJIOTHYECKHE
MIPECTYIUIEHUS, 3a TEPPOPUCTHUYECKYIO JIEATEINb-
HOCTb, KOPPYIILIMIO, TPaHCHALIMOHAJIBHYIO U Opra-
HU30BaHHYIO MPECTYMHOCTh, HO U 3a ApPYyTHE Mpe-
cryminenus. Poccust parngunupoBana Bce Ha3BaH-
HBIE MEXTyHAPOIHBIE aKTHI.

O Moneu KOpNopaTuBHOM
YI0JIOBHOI OTBETCTBEHHOCTH

[Ipu pa3zpaboTke MOEIH YTOJIOBHON OTBETCT-
BEHHOCTU IOPUAMYECKUX JIMII B TOCYAapCTBE Cle-
IyeT MPWHHMAaTh BO BHUMAaHHE ClEIyloImue 00-
CTOSITEIBCTBA: HAIIMOHAIBHBIC 3aKOHOTBOPYECCKHE
TpPaIuIiK, BHYTPUTOCYAAPCTBEHHBIE SKOHOMUYE-
CKHE U COIMATbHO-TIOJUTUYECKUE PEaTHH, COACP-
’)KaHME U TEHJEHIIUU POCCUMCKOM YTOJIOBHOM TO-
JUTUKH, CHeUU(UKY TEOMOIUTUUECKOTO IOJIOXKE-
HUS TOCYIapCTBa, CONIEp)KaHUE ero MEeXTyHapoIl-
HOTO COTPYIHUYECTBA, COOTHOIICHHUE MOJIUTUYEC-
CKUX CWJI B CTpaHe, CIel(pUKy OTHOIICHHS MOJH-
THUYECKOTO PYKOBOJACTBA CTPAaHBI K PEKOMEHAAIIN-
M MEXTyHApOIHBIX OpPTaHHW3alHW, CTENeHb IMaT-
PUOTHUYHOCTH IMOJIUTUYCCKOIO PYKOBOJCTBa CTpa-
HEI U T.7 . Paree aBTOp maHHO# cTaTbu mompoOHee
00 3TOM o001l B OTHOM U3 CBOUX paboT [2].

B mpakTike 3apy0ekHOTO HOPMOTBOPYECTBA
HCIIONIB3YIOTCSI pa3HbIe MOJICIH 3aKOHOAATEIHHOTO
odopMIIeHHsI MHCTUTYTa YTOIOBHOW OTBETCTBEH-
HOCTH KOJUIEKTHBHBIX cyOBeKkToB. Ilpn aToM mpak-
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TUYECKH BO BCEX CTpaHax IperyCcMaTpuBaeTCs OT-
BETCTBECHHOCTh IOPUIUYECKUX JIUI[ 32 MPECTyILIe-
HUS, IEPEYEHb KOTOPBIX PEKOMEHIOBAH MEXIyHa-
ponHbIMU AoroBopamu [14, c. 21].

B oTnenpHBIX cTpaHax MOHSTHE MPECTYyILIE-
HUf, 32 KOTOPOE YCTaHOBJICHA YTOJIOBHASI OTBETCT-
BEHHOCTb, TPAKTYETCsl BECbMa LIMPOKO: IO HUM
MMOHMMAETCSl HE TOJBKO COOCTBEHHO MPECTYILIC-
HHE, HO TaKXe HapyuieHus u npoctynku. I[lepe-
YeHb TaKUX MPECTYIUICHUH B pa3HBIX CTpaHax pas-
HbId. B OgHUX cTpaHax yrojoBHasi OTBETCTBEH-
HOCTh KOPHOpaIluil yCTaHABIUBAETCS 3a BCE Ipe-
CTYIUICHUS, NPEAYCMOTPEHHbIE YTOJOBHBIM 3aKO-
HONIaTEJIBCTBOM CTPaHBI, 0€3 KaKuX-In00 OrpaHu-
yeHul. B Apyrux crpaHax yCTaHOBJIEHBI TaKHE
OTPaHUYCHHUS — HEBO3MOXKHA YTOJIOBHASI OTBETCT-
BEHHOCTb IOPUIMYECKUX JIHL 32 IPECTYIUICHUS,
KOTOpPBbIE MOXKET COBEPIIUTH TOJBKO (HhU3UUCCKOE
U0 (HarpuMep, H3HACHIIOBAHNUE).

B yromoBHOM 3aKOHOAATENHLCTBE WHCTUTYT
YIOJOBHOM OTBETCTBEHHOCTH IOPUAUYECKUX JIHI]
MOXeT ogopmIIsieTcss Mmo-pasHoMy. Pa3paboryuku
npoekta YK P® 1996 r. cuutanu BO3MOXKHBIM
dhopmupoBanme B Kojekce cnenuaibHOTO paszena,
MOCBALCHHOTO pPErNIaMEHTAllUd TaKOM OTBETCT-
BeHHOCTU. CrnencTBeHHBIN KoMuTeT PD, HA0060pOT,
npezyaraeT opopMIISITh WHCTUTYT YTOJIIOBHOH OT-
BETCTBEHHOCTH KOPIIOpaIMii MOCPEICTBOM yKasa-
HUSI B CTaThsiX ocoOeHHOW wactu Komekca o BO3-
MOXXHOCTH TaKOM OTBETCTBEHHOCTH. Ilociennmii
BapHaHT IPEJCTaBISIETCS] HANOOJIee ONMTHMATBHBIM.
He cnyuaiiHO OH wallle BCEro UCIoib3yercs B 3aK0-
HOJIATeNILCTBaX 3apyOexkHbIX cTpaH (DPpanuwms, HMc-
nauusi, Monaosa, Kurait, OuamstHaws u ap.).

Bo ®paHuuu yroioBHasi OTBETCTBEHHOCTb
FOpPUIMYECKOTO JIMLA 3a ONPEACIICHHOE NPECTYII-
JIEHUE BO3MOXHA TOJBKO B CIydae MPUBJICUCHUS K
YIOJIOBHOW OTBETCTBEHHOCTH 3a 3TO K€ IMPECTYII-
nenue pusmueckoro Jnma. Bo MHorux crpaHax,
HaIlpOTUB, YTOJIOBHAs OTBETCTBEHHOCTh HOpHUINYE-
CKHUX JIMI, Hapsay C YrOJOBHOW OTBETCTBEHHO-
CTBIO (PU3MUYECKOTO JINIIA, BO3MOXKHA, HO HE 00s13a-
TenbHa (Hanpumep, B Kutae).

Hawnbomnee ymauHo#l mpeacTaBiseTcs cxema,
MpEeANIOKEHHAsT aBTOpaMU MPOEKTa 3aKOHa, pa3pa-
6oranaoro B CrnenctBeHHOM KomuTere PD u
npenacrasieHHas B Tocaymy P® B 2015 r. Ero
pa3pabOTYMKN TPEIJIOKIIA BBECTH YTOJIOBHYIO
OTBETCTBEHHOCTh KOPIIOpALMii 3a BCE MPECTyILIe-
Husl, npenycMoTpeHHble YK P®, 3a uckitoueHuem:
HNPECTYIUICHUN IIPOTUB IOJIOBOM HENPUKOCHOBEH-

Why Has Not Russia Adopted the Law on Criminal Liability ...

basis of the legislation that meets the demands of
the time and is able to effectively counteract
criminalization of legislation, on the condition
that this legislation is enforced within the statu-
tory procedure. In particular, criminalization is
possible against the corresponding background:
the action must be of a great public danger; the
actions of this type must be quite widespread,
while the civil and administrative responses are
supposed to be insufficient; criminalization of a
certain action will not result in hyper-
criminalization and will not entail other harmful
social consequences. In this case, international
treaties signed by Russia should be taken into ac-
count [8, p. 293].

International congresses admit a possibility
to establish criminal liability in national legisla-
tions with regard to international and environ-
mental crimes, terrorist activities, corruption,
transnational and organized crime etc. Russia rati-

fied all the mentioned international acts.

On the Model of Corporate
Criminal Liability

When developing a model of criminal liabil-
ity for legal entities in a state, the following cir-
cumstances should be taken into account: national
legislative traditions, domestic economic and
socio-political realities, the content and trends of
the domestic criminal policy, the specifics of the
state’s geopolitical location, the content of its in-
ternational cooperation, the balance of political
forces in the country, the attitude of the country’s
political leaders to recommendations of interna-
tional organizations, the level of patriotism of the
country’s political leaders etc. The author of this
article discussed these circumstances in more de-
tail in one of his earlier papers [2].

In international law-making practice, differ-
ent models of legislative design of the criminal
liability institution for collective entities are used.
At the same time, almost all countries stipulate

responsibility of legal entities for the crimes in-
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cluded in the list recommended by international
treaties [14, p. 21].

In some countries, the concept of offense im-
plying criminal liability is understood very
broadly: it covers both crime itself and violations/
offenses. The list of such crimes differs from
country to country. In some countries, corporate
criminal liability is established for all crimes un-
der the criminal law of the country, without any
restrictions. In other countries such restrictions
are actually established — corporate criminal li-
ability is impossible for crimes that can be com-
mitted only by a natural person (for example,
rape).

In criminal law, the institution of corporate
criminal liability can be officially documented in
different ways. The developers of the draft 1996
Criminal Code of the Russian Federation consid-
ered it possible to include a special section into
the code that would be devoted to the regulation
of such liability. The Investigative Committee of
the Russian Federation, on the contrary, proposes
to formalize the institute of corporate criminal
liability by specifying the probability of such li-
ability in the articles of the special part of the
code. The second alternative seems to be the most
optimal. It is not by chance that it is most often
used in the laws of foreign countries (France,
Spain, Moldova, China, Finland, etc.).

In France, corporate criminal liability for a
certain crime is only possible if criminal liability
for the same crime is applicable to a physical per-
son. In many countries, on the contrary, corporate
criminal liability, together with criminal liability
of an individual, is possible but not obligatory
(e.g., in China).

The scheme proposed by the authors of the
draft bill developed by the Investigative Com-
mittee of the Russian Federation and submitted
to the State Duma in 2015 seems to be the most

advantageous. Its developers  proposed
to introduce corporate criminal liability for all
crimes under the Criminal Code of the Russian
Federation with the exception of: crimes

against sexual inviolability and sexual freedom;



Bumko 0. U.

HOCTH | TIOJIOBOH CBOOOIBI; IPOTHB CEMBU H HECO-
BEPLICHHOJIETHUX;
npaB ¥ CcBOOOJ 4YEIOBEKAa M TPakKJaHWUHA; NPOTHUB
COOCTBEHHOCTH; IKOJIOTHYECKUX MPECTYIUICHUH.

C 3THM IIpeIOKEHUEM B IIEJIOM MOXHO CO-
I1acuThCsl. Bo3pakeHue BBI3BIBACT JIMIIBL TO, YTO
aBTOPHI IPOEKTa IO HEW3BECTHOH INpHYMHE HE
MpeAIaraloT yCTaHOBUTH YTOJIOBHYIO OTBETCTBEH-
HOCTB KOPIOPAIM 33 YKOJOTHYECKUE TPECTyILIe-
Hus. Beime mpuBogunuchk ¢axTel 00 OrpOMHOM
ymepoe, NPUYNHIEMOM 3KOJIOTHH HEKOTOPBIMH
OPEANPHUATUSIMH, NOOBIBAIOIIMMHA U TPaHCHOPTHU-

OpoOTUB KOHCTUTYLUOHHBIX

PYIOIIUMHU TIOJIE3HBIE HCKOTIAEMBIE.

MOoHO TIPUBOIUTH U APYyTUe MoM00HbIe (ak-
TBL. 371eCh COOOMIaeTcs UMb 00 OMHOM Hamboliee
BreuarisitomieM. B Poccum  nmedictByror Gonee
1 000 mOMMTroHOB ISl TPOU3BOJCTBEHHBIX H OBITO-
BBIX 0TX0/0B, 15 000 CaHKIIMOHMPOBAHHBIX U 17
000 HecaHKUMOHUPOBAHHBIX CBAJIOK, a TaKXe
13 000 HECAaHKITMOHUPOBAHHBIX MECT Pa3MEIICHUS
mycopa. Ecnmu ydects, uTo B Poccum exeromHo
npou3BonuTcs 90 MIpA T OTXOAOB, KOTOPHIE CKArl-
JIUBAIOTCS Ha TEPPUTOPUH B 4 MIH Ta, MOXHO
MIPEeCTaBUTh, KaKOW OTPOMHBIN yIiepO 3KOIOTHU
MPUYUHAIOT ~ HEZOOPOCOBECTHBIE  HOPUAMYECKUC
JUTA, aKKyMYJIHPYIOIIHE TPOU3BOACTBEHHBIC OT-
XOJIbl Ha HECAHKIIHOHUPOBAHHBIX CBaJKax'.

He ciy4aiilHO MeXIyHapOJHblE KOHIPECCHI
MpEeIaraloT CTPaHAM-TIOANMCAHTAM YCTaHABIIU-
BaTh YTOJOBHYIO OTBETCTBEHHOCTH JUISI KOpIOpa-
WA B TOM YHCIIE U 33 DKOJOTHYECKHUE MPECTYTI-
JICHUS.

Becsma pa3zHooOpa3HBI B 3aKOHOIATENBCTBAX
CTpaH MHUpa YCIOBHUSA, MPU HATUYIAH KOTOPHIX
BO3MOKHa YTOJIOBHAas OTBETCTBEHHOCTHb HOPHUIU-
YeCKUX JUIl. TUIWYHBIM SBISICTCS CJICTYFOIIHI
Ha0oOp TakWx YCIOBHUH: 1) MpecTyIieHue CoBep-
meHo (GU3NICCKUM JIUIIOM, 3aHUMAIOIIUM B FOPH-
JUYECKOM JIMIE PYKOBOISIIYIO JODKHOCTH, B
mporiecce MPEACTABUTEIIbCKUX
(YHKIIUHA OT MMEHH HOPUIUYECKOTO JIHIA, WIH
OCYIICCTBIICHUS TTpaBa Ha MPUHSATHE PCIICHUS OT
MMEHU HOPUIUYECKOTO JUIa OO0 OCYIISCTBIC-
HUSI KOHTPOJNBHBIX (DYHKIMHM B paMKaxX IOpUINIC-
CKOTO JIMIa, ACSHHUE COBEPIICHO B HHTEPECax
FOPUINYECKOTO JIUIA; 2) BO3MOKHOCTh COBEpIIIe-
HUSI TIPECTYIUICHUSI B MHTEpecax IOPUIUUYECCKOTO
JIAIIA TIOSIBUJIACh Y (PU3MYECKOTO JIWIIA, OCYIIeCT-

BBITIOJIHCHHU A

! Crpana orxomos. URL: expert.ru/2014/02/11/strana-othodov
(mata obpamenus: 14.12.2018).
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BJISIOIIETO IMOJHOMOYHS OT UMEHH IOPUIUUYECKOTO
JIUIA, B CBSI3U C OTCYTCTBHEM HaJUIEKAIIETO KOH-
TPOJISL 33 €r0 IESITENbHOCTBIO CO CTOPOHBI BhIIIE-
CTOSLIETO JOKHOCTHOTO Jinia. Takod Habop yc-
JIOBUHM N7l BO3OYXKIEHHUS YTOJOBHOTO IMPECIENO-
BaHUS MPECTYIMHON KOPIOpaluu MpeAcTaBiIseTCs
ONTUMAJbHBIM U BIIOJIHE MPUEMIIEMBIM ISl POC-
CUICKOI'0 3aKOHOJATEIIbCTBA .

Kak oTrmewanocs Beme, mpu 0O0CYXISHUH
npoOIeMbl YCTaHOBICHHUSI YTOJIOBHOW OTBETCTBEH-
HOCTH Iopuaudecknx nul B Poccum Hambomee
MPOOJIEMATUYHBIM SIBIISIETCSI BOMPOC O  MOHSATHUU
8UHbl FOPUIAMYECKOTO JIMIA K B CBSI3U C 3TUM ObI-
TYIOLIEE ONACEHUE O HEBO3MOKHOCTH COIPSDKECHHUS
TaKOil OTBETCTBEHHOCTH C MPUHLUINAMHU UHAUBU-
JlyaJbHOM M BHHOBHOW OTBeTCTBEHHOCTU. Her
eIMHOMYIIUS TI0 3TOMY BOMPOCY U 3a pyOekKoM.
Hecmotpst Ha MHOTOOOpa3ue MOJAXOM0B K €ro pe-
LIEHUIO, TOCIOJCTBYIOT CIEAYIOIINE KOHUECHIIUU
BHHBI IOPUIMYECKUX JIHII.

B cTpanax, 3akoHOOATEILCTBO KOTOPBIX OT-
HOCHUTCSI K POMAaHO-T€PMaHCKOIl IIPaBOBOH CEMbE,
YTBEPAWIACh OpUTHMHANbHAs TEOPHUS PHUKOIIETa
WM TEOPHUSl OTPAXKEHUS, B COOTBETCTBUHU C KOTO-
poii KopIiopanus MOXeT ObITh MPUBJIIEUEHA K YIO-
JIOBHOH OTBETCTBEHHOCTH TOJIBKO B ClIydae, KOTAa
B COBEPILEHUH HTOTO K€ MPECTYIUICHUS BUHOBHO
¢usnueckoe nuno. To ecTb NCUXHYECKOE COCTOS-
HHUE BUHOBHBIX JOJDKHOCTHBIX JIUL OTOXIECTBIA-
ercs ¢ JESHUEM U IICUXUYECKUM COCTOSIHUEM ITO-
ro ropugudyeckoro nuua. O4YeBHAHO, YTO BHUHA
(pr3uUecKoro JUIla CTAHOBUTCS BUHOM ropuande-
CKOTO JHIa. AHaJOTHUYHYIO TEOPUIO BUHBI IOpHU-
JUYECKUX JIML NPEUIararoT BHEIPUTh B YTOJIOB-
HOE€ 3aKOHOAATeIhCTBO Poccuu aBTOpBHI Ha3bl-
BaBIIIETOCS BhIIIE 3aKOHOMIPOoekTa CleICTBEHHOTO
komurera PO.

B Teopun orpakeHHs] OUEBHIHBIM NPEICTaB-
nseTcs cuenyromee nporuBopeune. C ogHO# cTo-
POHBI, 31€Ch 3APABO YTBEPKIAACTCS, YTO KOJJIEK-
TUBHBIN CyOBEKT HE MOXKET 00J1alaTh CO3HAHHEM H
ncuxukod. C Apyrol CTOPOHBI, IOPUIUUYECKOMY
JIUIY TIPUMHCHIBAETCS BO3MOXKHOCTH UMETh M CO3-
HaHUe, U NCUXMKY B Cllydae, KOrja B IMpecTyIuie-
HUU TPOSIBIIIUCH ONPENETICHHbIE CO3HAHUE U TICH-
xuKa ¢uzndgeckoro numa. Ho B Takom ciydae mo-
ClIeI0OBaTeNbHBIM OBLIO OBl YTBEPXKACHHE O HalU-
YUY CO3HAHUS, [ICUXUKU Yy IOPUIUYECKOIO JIMLA U
B CJIy4asiX COBEPIICHUS JOJKHOCTHBIMU JTUIAMU U
HEINPECTYNHBIX INOCTYIIKOB, YTO, OJHAKO, 3Ta TEO-
pUs KaTerOpUYeCKU He MpUeMIIeT.

Bytko Yu. I

against family and minors; against constitutional
rights and freedoms of the human and citizen;
against property; and environmental crimes.

On the whole, we could agree with this pro-
posal. The only objection is that, for some un-
known reason, the authors of the bill do not sug-
gest establishing criminal liability of corporations
for environmental crimes. The facts of the enor-
mous damage caused to the environment by some
companies engaged in mining and transporting
minerals were given above.

Some other similar facts could be mentioned.
Here we will only report the most impressive one.
Russia has more than 1,000 landfills for industrial
and household waste, 15,000 authorized and
17,000 unauthorized waste deposits, and 13,000
unauthorized waste disposal sites. In view of the
fact that 90 billion tons of waste are annually pro-
duced in Russia and accumulated on the territory
of 4 million hectares, one can imagine how big is
the environmental damage caused by unscrupu-
lous legal entities accumulating industrial waste
in unauthorized deposits'.

It is not by chance that international con-
gresses propose the signatory countries to estab-
lish corporate criminal liability, including that for
environmental crimes.

The conditions for a probable criminal liabil-
ity of legal entities are very diverse in the legisla-
tions of different countries. A typical set of condi-
tions includes the following ones: 1) the crime
was committed by an individual who holds a
managerial position in the legal entity, when per-
forming representative functions on behalf of the
legal entity, or exercising the right to decide on
behalf of the legal entity, or executing control
functions within the legal entity; the action was
committed in favor of the legal entity; 2) the indi-
vidual exercising authority on behalf of the legal
entity received an opportunity to commit a crime

in favor of the legal entity due to the lack of

! The Country of Wastes. Available at: expert.ru »2014/02/11 /
strana-othodov (accessed 14.02.2019).
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proper control over his activities by a higher-level
official. Such a set of conditions for initiation of
criminal prosecution of a criminal corporation
seems to be optimal and quite acceptable for the
Russian legislation.

As noted above, when discussing criminal li-
ability for legal entities in Russia, the most prob-
lematic issue is the concept of guilt of a legal en-
tity and, therefore, there is a concern that this li-
ability cannot be combined with the principles of
individual and fault-based liability. There is also
no shared understanding on this issue abroad. De-
spite the diversity of approaches to its solution, the
following concepts of a legal entity’s guilt prevail.

In the countries where legislation pertains to
the Roman-Germanic legal family, the original
‘bounce theory’, or the ‘theory of reflection’, has
been established, according to which a corpora-
tion can be held criminally liable only if an indi-
vidual is guilty of committing this crime. That is,
the mental state of the guilty officials is identified
with the action and mental state of the legal entity.
It is obvious that the fault of an individual becomes
the fault of a legal entity. A similar theory of a le-
gal entity’s guilt is proposed for introduction into
the criminal legislation of Russia by the authors of
the above-mentioned draft bill of the Investigative
Committee of the Russian Federation.

In the theory of reflection, the following con-
tradiction seems to be obvious. On the one hand,
it is sensibly stated there that a collective subject
cannot have consciousness and psyche. On the
other hand, a legal entity is credited with a capa-
bility of having both consciousness and psyche in
the case when certain consciousness and psyche
typical of a physical person were manifested in
the crime. But in this case, it would be consistent
to assert that the legal entity has consciousness
and psyche even in the cases when officials per-
form actions which are not criminal actions,
which is, however, categorically unacceptable in

this theory.



Ilouemy 6 Poccuu 0o cux nop ne

NPpUHANM 3AKOH 00 yZOJlOGHOuV omeemcmeeHHoCcmu...

AHanu3 3apy0eXHOTO YTOJIOBHOTO 3aKOHOJA-
TENbCTBA 00 OTBETCTBEHHOCTH IOPUANYECKHX JIUI]
— 3aHATHE HE Mpa3gHoe. ITO HEOOXOMUMO IS BbI-
SIBJICHUSI TOTO, YTO MOYKET OBITh BOCIIPHHSTO OTe-
YECTBEHHBIM 3aKOHOAATEIBCTBOM. B 3TOM OTHO-
LIEHUH UHTEPEC NMPEACTABISAIOT COOTBETCTBYIOIIHE
MTOJIOKEHHS 3aKOHOJAaTeNIbCTBa BenmnkoOpuranuy.

B 310l cTpaHe, Kak U B Ipyrux CTPaHax, 3a-
KOHOZATEJIbCTBO KOTOPBIX OTHOCHUTCS K aHIVIOCAK-
COHCKOW MPaBOBOM CeMbe, YTBEPAWICS UHCTUTYT
a0COJTIIOTHOM WJIM CTPOTOW OTBETCTBEHHOCTH FOPH-
mudyeckux swmn. Ilo muenuio A. B. ®emoposa,
«(paKTHYECKN 3TOT UHCTUTYT (PUKCHpyeT HeoOs3a-
TENbHOCTh YCTAHOBJICHHUS BHHBI IOPHUIAYECKOTO
TuIa Kak TakoBoi». To ecTh AKOOBI 311eCh pedb
uaer o0 OTBETCTBEHHOCTH IOPUAMYECKOrO JIMIA
0e3 BuHEI [14, ¢. 21].

JlaHHBIN BBIBOJ TIPEACTABISCTCS HEYOeIH -
TeabHBIM. ECTh OCHOBaHME moOJarate, YTo B pam-
Kax Teopuu abCONIOTHOW OTBETCTBEHHOCTH, BO-
MEPBBIX, NPU3HAETCS HE TO, UTO IOPUIUUYECKOE JIH-
110 JEHCTBYeT HEBMHOBHO, a JIMIIb TO, YTO B CIy-
Yae COBEpIICHHS OOIIECTBEHHO OIACHOTO JICSHUS,
B CHJIy CJIOKMBIIMXCSI OOCTOSATENHCTB, YCTAHOBIE-
HUE KakoW-IMOO €ro BHWHBEI He 00s3areibHo. Bo-
BTOPBIX, BUHA IOPUANYECKOTO JIMIIA BOBCE HE OT-
pHULaeTcs, HO BUAUTCS HE B TPAIULUOHHOM €€ MO-
HUMaHHH B PaMKaX MCUXOJOTHYECKOW KOHLEIIIHH
B (popMe yMbICIa WU HEOCTOPOKHOCTHU, & B YEM-
TO JIPYTOM.

B camom pene, Henerno ObLIO OBl yTBEPKAATh,
YTO, HaIpUMep, KOJJIEKTHUB, HACUUTBHIBAIOIIMN Jie-
CATKHU THICAY COTPYAHHUKOB, HMMEET CO3HAaHUE U
MICUXUKY U JAEHWCTBYeT YMBINUICHHO WJIM HEOCTO-
poxHo. Ilcuxuka, co3HaHME TPONYLMPYIOTCS HC-
KITFOYUTEFHO MO3TOM (PHU3UYECKOTO JIUIA — YeJI0-
Beka. Takoro opraHa HeT 1 HE MOXET OBITh y de-
JIOBEYECKOI'0 KOJJIEKTHBA.

K ompeneneHnto BUHBI IOPUIUYECKOTO JIUIIA
ClelyeT NOAXOOUTh, UMES B BUAY CYLIHOCTb KOp-
Mopanry Kak KOJJIEKTUBHOTO CYyOBEKTa, CO3IaHHO-
r0O M 3aperucTPUPOBAHHOIO TOCYAAPCTBOM IS
JOCTIKEHHS OOILECTBEHHO TOJIE3HBIX LEJIeH.

Buna ropuaMuecKoro JMIa 3aKiII04acTcsl B
TOM, YTO OHO MO3BOJMJIO (HU3MYECKOMY JIUILY,
HMEIIEMY 10 POAY AEATENBHOCTU B 3TOM KOPHO-
paiuu TOCTYI K pblYaraM yIpaBlICHUsl ee (UHaH-
COBOM, TEXHUYECKOW M OpPraHU3allMOHHOM COCTaB-
JIAIOUIMMHM, UCIIOJIB30BaTh 3TY MOILb IS OCYILECT-
BJICHHS OOIIECTBEHHO OMNAaCHON [eATeNbHOCTH,
KOTOpasi 1O XapakTepy U TPaHAMO3HBIM MacIITa-
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0aM HAaCTYNUBIIMX WJIM BO3MOXHBIX ITOCJIEACTBUH
JOCTUTAET YPOBHA CONHUAJBHOIO 3Ja. 1 umeHHO
[I03TOMY OOILIECTBEHHO OIIacHbIE AesiHUA (u3nye-
CKHX JIMI] KOPIOPAMU CTAHOBATCH ee JesHUS-
MH, KOTOpbI¢ MBI BIIpABe CYMTATH BHMHOH KOJI-
JIEKTUBHOI0 Cy0beKTa U OCHOBAHHEM €ro yro-
JIOBHOI OTBETCTBEHHOCTH.

Takolf BBIBOX MMEET IIPABO Ha CYILECTBOBA-
HUe, TeM 0Oojee, 4YTO B MUPOBOW HCTOPUH OH yXKe
anpobupoBaH HropHOeprckuM TpubyHanom, 3ace-
nmaBmuM B 1945-1946 rr. TpubyHan mpu3HaI BU-
HOBHBIMHU B TSAM4aWIINX NPECTYIJICHUAX MPOTUB
MHUPa M YEIOBEYHOCTH HE TOJNBKO (PU3MUECKHUE JIU-
ma — pykoBoamteneit dammctckoir ['epmanuu u
Bepmaxta (19 yemoBek), HO M TpH HPeCTYNHBIE
oprannzauuu — CC, recramo u CJI.

B saxiouennn TpuOyHana B KadecTBE BHHBI
9THX OpraHM3allMi Ha3bIBaeTCs HE WX ICHXUYe-
CKO€ OTHOILIEHHUE K UX CTPALIHBIM JIESHUAM, & CAMU
9TH JesHus. B wactHOCTH, B 3akimodueHun 1puoy-
Hana o npuszHaHud CC BHHOBHOHM opraHuzanuen
MIPECTYTHBIMU Ha3BaHbI CJIEIYyIOIINE €€ JACUCTBUS:
9KCLIECCHI, UMEBILINE MECTO MpPH YIPABICHUU OK-
KyIMUPOBaHHBIMH TEPPUTOPUAMHU; TIpecieJOBaHNE
U HCTpeOJCHUE €BpEeeB; 3BEPCTBA M MAacCOBBIC
yOuiicTBa B KOHIICHTPAIIMOHHBIX JIarepsx; MpoBe -
ICHUE B XHM3Hb HPOTPaMMbl HCIIOJIb30BAaHUS paod-
CKOTO TpyJa; )KeCTOKoe OoOpallleHne ¢ BOEHHO-
IUIEHHBIMH U UX YOUHCTBA.

B cBs3u co ckazaHHBIM oOpaiaer Ha ce0s
BHUMAaHHE CIENYIOIIEe MON0KEHUE, 3aKPEINIEHHOE
B crarbe 30 YK Kwuras: «Kommanum, mpennpu-
SITASA, OpPraHU3alfM, KOJUIEKTUBBI, OCYILECTBIISIO-
M€ OMAcHYIO JJIsl 0OILIeCTBa AEATENbHOCTh, HCXO0-
I U3 TIOJIOKEHWH, YCTAaHOBJIEHHBIX HACTOSAIINM
Konexcom miisi mpecTyIieHUd, coOBepIIaeMbIX Op-
TFaHM3alMAMHU WIN YUPSKISHUSIMHU, TOJIKHBI HECTU
YTOJIOBHYIO OTBETCTBEHHOCTB». HeT coMmHEHus B
ToM, yTo YK Kuras npusHaer ocHoBaHHEM Takoi
OTBETCTBEHHOCTH ONACHYI0 JJIsl o0liecTBa [es-
TEIbHOCTh KOPIIOPALIUH.

Ha sToM (oHEe nuccoHaHCOM 3BYYHT BBIBOJX
kuTackoro ydeHoro Ilan JlyHMsii O TOM, YTO
YMBICET MPH COBEPIICHUH KOPIOPATHBHOIO IIpe-
CTYIUIEHUSI OTJIMYAaeTCs OT TaKOBOTO B IpECTyILIe-
HUM (pU3KMYEecKOoro juma TeM, 4TO B KOPIOPATHB-
HOM IIPECTYIUIEHUH BOJIA ABISETCS BOJIEH OpraHu-
3aIuM B 1iesioM [7].

AHaJOTMYHOE TIOJIOKEHHE 3aKpEeIUIeHO |
B nnyHKTe «a» crarbu 2.07 [Ipumepnoro YK CIIIA:
«Cyn MoxeT u3laTh NMpHUKa3 O JIMIIEHWH YyCTaBa

Why Has Not Russia Adopted the Law on Criminal Liability...

The analysis of international criminal legisla-
tion on corporate liability is not an idle thing. It is
needed for identifying the aspects which can be
borrowed by the domestic legislation. In this re-
spect, the relevant provisions of the Great Britain
legislation are of interest.

In this country, as well as in the others where
the legislation refers to the Anglo-Saxon legal
family, the institution of absolute or strict liability
of legal entities has been established. According
to A.V. Fedorov, ‘in fact, this institution fixes the
non-obligatoriness of recognizing the guilt of a
legal entity’. Thus, the above allegedly means
liability of a legal entity with no guilt [14, p. 21].

This conclusion appears to be unconvincing.
There are reasons to believe that within the theory
of absolute liability, first of all, it is not the legal
entity’s innocence that is recognized, but only the
fact that in case of a socially dangerous action
under the given circumstances it is not necessary
to identify any guilt of the entity. Secondly, the
guilt of a legal entity is not denied at all; how-
ever, 1t 1S seen not in its traditional sense in terms
of the psychological concept in the form of ‘in-
tent’ or ‘negligence’, but in something else.

In fact, it would be absurd to argue that, for
example, staff of dozens of thousands of employ-
ees has consciousness and psyche and acts inten-
tionally or carelessly. The psyche and conscious-
ness are produced exclusively in the brain of an
individual, of a human. This body organ is not
and cannot be a part of a human collective.

The approach to defining the guilt of a legal
entity should consider the essence of corporation
as a collective entity created and registered by the
state for the purpose of achieving socially useful
goals.

The guilt of a legal entity consists in allow-
ing an individual who, by the nature of activity in
this corporation, has access to the control levers
of its financial, technical and organizational com-
ponents, to use this power to perform socially
dangerous activities that reach the level of social
evil in terms of the nature and dramatic scale of
the actual or probable consequences. That is ex-
actly why socially dangerous actions of indi-
viduals in a corporation become the corpora-
tion’s actions, which we may consider to be the
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guilt of a collective entity and the grounds of
its criminal liability.

Such a conclusion has the right to exist, es-
pecially since in global history it has already been
applied by the Nuremberg Tribunal in 1945-46.
For the gravest crimes against peace and human-
ity, the tribunal found guilty both individuals —
the leaders of fascist Germany and the
Wehrmacht (19 people) — and three criminal or-
ganizations — the SS, the Gestapo and the SD.

The sentence of the Tribunal runs that the
guilt of these organizations is not in their mental
attitude to their terrible actions but the actions
themselves. In particular, in the Tribunal decision
on recognizing the SS a guilty organization, the
following actions were called criminal: the inci-
dents that took place in controlling the occupied
territories, the persecution and extermination of
the Jews, atrocities and massacres in concentra-
tion camps, implementation of slave labor pro-
grams, cruel treatment of prisoners of war and
their murders.

In connection with the above said, the fol-
lowing provision enshrined in Art. 30 of the
Criminal Code of China comes into notice:
‘Companies, enterprises, organizations, staff
members engaged in the activities dangerous to
society should be held criminally liable, on the
basis of the provisions established by this Code
for crimes committed by organizations or institu-
tions.” There is no doubt that the Criminal Code
of China recognizes that the activities of the cor-
poration which are dangerous for society serve
as the grounds for such liability.

Against this background, a dissonance can be
detected in the conclusion made by the Chinese
scientist Pan Dongmei, who stated that the inten-
tion in committing a corporate crime differs from
that in an individual’s crime by the fact that in a
corporate crime the will is the will of organization
as a whole [7].

A similar provision is enshrined in para-

graph ‘a’ of Art. 2.07 of the Model US Criminal

Code: ‘The court may impose an order depriving
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na 00 oTMeHe cepTudUKara IO YCTaHOBJICHHH
TOTO, 1) YTO COBET AUPEKTOPOB WM IEHCTBYIOIITHI
B MHTEpecax KOPHOpaluu areHT — YIPaBISIFOLINI
BBICOKOTO paHra IpH BeIEeHHH JeNl KOPIOpalHHu C
LeJIBI0 OCYIIECTBIIJI NOCTOSIHHYIO JIMHUIO TIpe-
CTYNIHOTO TOBeJdeHUsI U 2) 4TO IJsl MpeayIpex-
neHust B OyIyImieM MpecTymHOTO MOBEICHHS TaKo-
ro XK€ XapakTepa MyOJMYHBII HWHTepec TpebyeT
JIMIIEHUS] KOPIIOPAllUK yCcTaBa U POCITyCKa KOpPIO-
pauuu, 100 OoTMeHbI cepTudukara». OueBHIHO,
YTO OCHOBAaHUEM YIOJOBHOW OTBETCTBEHHOCTH
koprnopanuu Konekc mpusHaeT ee 0OIIeCTBEHHO
OMACHYIO IEATEIbHOCTb.

B xoHTekcre o00cyxmaemoil mpoOieMsl crie-
JyeT oOpaTHTh BHUMaHHE Ha TO, YTO aHAJIOTHYHO-
IO TMOHMMAaHUS BHHBI IOPUIAMYECKOTO JIMLA TpPH-
JepXKUBAETCSI POCCUICKUI 3akoHOmAaTrens, Gopmu-
pys MOJeNb agMHUHHUCTPATHBHON OTBETCTBEHHOCTH
opuguueckoro yuna. Tak, wacte 2 crarbu 2.1
KoAIl P® rnacur: «HOpuandeckoe IO mpr3Ha-
€TCS. BUHOBHBIM B COBEPILCHUU aJMUHUCTPATUB-
HOTO TIPaBOHAPYIICHUS, eciy OyJeT yCTaHOBIEHO,
YTO Y HEro MMeNach BO3MOXKHOCTB JIJIsl COOMIOze-
HUS TPaBWJI M HOPM, 3a HapyIlIeHHe KOTOPBIX Ha-
crosiuM Kojiekcom mim 3akoHamMu cyonsekTa Poc-
cuiickoi denepanuu MPeAyCMOTPEHA AIMUHHUCT-
paTHUBHasl OTBETCTBEHHOCTb, HO TaHHBIM JIUIIOM HE
OBUTM TIPUHSATHI BCE 3aBUCSIIUE OT HEr0 MEpHI IO
ux coOmoneHuto». To ecTh BHHA KOpIOpalnH 3a-
KJIFOYaeTCs B TOM, YTO OHAa HE KOHTPOJIMPOBAia
WM HEJOCTAaTOYHO KaueCTBEHHO KOHTPOJIUpPOBaja
CIIy’)KeOHYIO AESITEIHHOCTh CBOETO COTpPYJIHHUKA —
(hM3UYEeCKOTro JIHIA, YTO TO3BOJMIIO MOCIETHEMY
WCTIOJIL30BATh KOPIIOPAIMIO JJIsl COBEpILEHHs 00-
LIECTBEHHO OMIACHOTO JIESHUS.

Mexny TeMm BBRICIIHN CyneOHBIN opran PO
KaTeropu4ecky He MPUEMIIET TaKyl0 KOHIIETIHIO
BHUHBI FOPUIUYECKOrO JIMLA, COBEPIIMBILETO Ipe-
crymieHue. Tak, B opunuansHoM 0T3bIBE Bepxos-
Horo CyJa Ha 3aKOHONPOEKT O BBEIECHHUH YIOJIOB-
HOM OTBETCTBEHHOCTH IOPUIMYECKHUX JIUL, Tpes-
crasieHHoro B 2015 r. CneacTBeHHBIM KOMUTETOM
P® B Tocaymy, OqHO U3 BO3paK€HUM Kacaercs
MpeUIOKeHNsT 00 yCTaHOBJIEHWH BUHBI IOpHIUYE-
CKOTO JIMIa OTOCPEIOBAHHO Yepe3 BUHY (u3Hue-
CKOTO JIMIIA.

Bo3paxeHnue apryMeHTHpYeTCs CIEIYIOLIUM
00pa3oM: MOCKOJIBKY yUYACTHHKAMH FOPUIIMIECKOTO
JIMLa MOTYT OBITH JIMIA, HE COBEPILABIINE MIPECTY-
IUICHHA, TIOZOOHBIN TONXO0M HE TOJBKO HapyIIaeT
MIPUHLIMI CHPaBEATUBOCTH, HO U HE COACHCTBYET
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peanu3alnyy Lejed yroJOoBHOIO HaKa3aHWs — BOC-
CTaHOBJICHHIO COIMAJILHOW CIPaBENIMBOCTH U HC-
TIPABIECHHIO OCYKICHHOTO' .

B cBs3u ¢ Takoil nozunmeit Bepxosnoro Cyna
P® Bo3HHKaeT CIETYIOIWA BOMPOC: KaK OBITH,
€CJIM TIPU PEUICHUU Bompoca 00 aJIMUHUCTPATHUB-
HOH OTBETCTBEHHOCTH HOPHUIMYECKOIO JIMLaA 32 Mpa-
BOHApYIIEHUE BBISICHUTCS, YTO B €0 COBEPLICHUU
HE y4acTBOBAJ KTO-TO U3 YYAaCTHHKOB WJIM MHOTHE
Y4acTHUKHU ropunudeckoro ynuua? Eciau cnemoBars
noruke BepxoBHoro Cyna, mpuaercsi 0TKa3aTbCa HE
TOJIBKO OT YTOJIOBHOM, HO M OT aAMHUHUCTPATUBHOMI
OTBETCTBEHHOCTHU FOPUIUYECKUX JIULI.

Kpyr cy0bekTOB yroioBHOH OTBETCTBEHHO-
CTH IOPUAMYECKUX JIUL B 3aKOHONATEIbCTBAX Pa3-
HBIX CTpaH ONpENENsIeTCs MO-pasHoMy. B omgHux
CyObEKTOM TaKOH OTBETCTBEHHOCTH MOXET OBITh
TOJIBKO IOPUIMYECKOE JIUI0, B JPYTUX — JHOOOH
KOpPIIOPATUBHEIH CyOBEKT, B TOM YHCJIE HE UMEIO-
IUI cTaryca IOpUAUYECKOrO JHULa.

B HEKOTOpBIX CTpaHax K YrojJOBHOW OTBETCT-
BEHHOCTH MOTYT IPHBIIEKATHCS JIOObIE IOpHINYe-
CKHE JINIA, 32 UCKIFOYCHHEM OPraHOB ITyOIMYHOM
BIacTH. B GonpIIMHCTBE CTpaH UCKIIOYEHHE yCTa-
HaBJIMBAETCA AJIA BBICIIUX OPraHOB 3aKOHOAATENb -
HOH, WCIIONIHUTEIHHOM, CyneOHOM BIIACTH U Opra-
HOB MECTHOI'O CAMOYTIPAaBJICHUS, YTO HPEICTaBIs-
€TCsl JOCTaTOYHO 00OCHOBAaHHBIM.

ABTOpBI npoekTa 3akoHa CIeICTBEHHOTO KO-
murera PO, saecennoro B [ocaymy PO B 2015 r.,
MPEUIOKUIN  CIEAYIOIUN TepeYeHb CYOBEKTOB
KOPIIOPaTUBHOM
IOpUIMYEeCKUe JHUIa, 00pa3oBaHHBIE Ha TEPPUTO-
pun PO, nHOCTpaHHBIEC IOPUANYECKUE JIMLA, MEXK-
IyHapOJHbIE OpTraHU3aluu U 000COOJICHHBIC MOJ-
pazneneHusi, 4yepe3 KoTtopble Ha Tepputopuun PO
OCYILECTBISETCA  HCSATEIIBHOCTh  MHOCTPAHHOIO
FOPUIMYECKOTO JUIAa WIM MEXAYHapOOHOW opra-
HHU3AIHH".

yFOHOBHOﬁ OTBCTCTBCHHOCTH:

" O¢uumansusii or3sie Bepxossoro Cyma P® ma mpoekt
®denepanbHOTO 3aK0HA «O BHECEHHH H3MEHCHHH B HEKOTOPEIE
3aKoHOAATeNbHble akThl Poccuiickoit denepanyu B CBA3M €
BBE/ICHUEM HHCTUTYTA yTOJOBHOH OTBETCTBEHHOCTH IOPHIIH-
gecknx . URL: http://asozd2.duma.gov.ru/work/dz.nsf/
ByID/A0B3562A8707F59843257E450051EAES/$File  (nara
obpamienus: 10.12.2018).

2 Ipoext Penepansroro 3akoHa Ne 750443-6 «O BHECCHHH
HU3MEHEHUI B HEKOTOpBIE 3aKOHO/ATeNbHbIE aKkThl Poccuiickoi
@enepanuu B CBA3U C BBEACHWEM HWHCTHUTYTa YTOJIOBHOM OT-
BETCTBEHHOCTH IOPHAWYIECKUX JHUI» (pex., BHecCeHHas B [J]
@®C P®D, Ttexcr mno cocrosumio Ha 23.03.2015). URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=
PRJ&n=129896#05920650211962125 (marta oOpallneHHs:
17.12.2018) (nanee — npoext ®3 Ne 750443-6).

a company of its charter or revoking the certifi-
cate if the following has been revealed 1) the
board of directors or an agent acting on behalf of
the corporation (an executive) intentionally ad-
heres to a constant line of criminal behavior in
the course of business, and 2) in order to prevent
future criminal behavior of the same nature, the
public interest requires depriving the corporation
of the charter and dissolving the corporation, or
revoking the certificate.” Obviously, the code rec-
ognizes socially dangerous activity of the corpo-
ration as the grounds for corporation criminal li-
ability.

In the context of the problem under discus-
sion, one should pay attention to the fact that the
Russian legislator adheres to a similar under-
standing of guilt of a legal entity in developing
the model of administrative liability of legal en-
tity.

For example, part 2 of Art. 2.1 of the Code
on Administrative Offenses of the Russian Fed-
eration states that ‘a legal entity is found guilty of
committing an administrative offense if it is as-
certained that it had the opportunity to comply
with the rules and regulations for violation of
which this Code or laws of the constituent entity
of the Russian Federation imposes administrative
liability, but did not take all measures in its rea-
sonable control to meet these rules and regula-
tions’. That is, the corporation guilt consists in the
fact that it did not control or did not sufficiently
control the official activities of its employee (a
natural person) and allowed the latter to use the
corporation to commit a crime.

Meanwhile, the senior judicial body of the
Russian Federation aggressively rejects such a
concept of guilt of a legal entity that committed a
crime. For example, the official feedback of the
Supreme Court to the draft bill on the institution
of corporate criminal liability submitted in 2015
by the Investigative Committee of the Russian
Federation to the State Duma, contains an objec-
tion against establishing the guilt of a legal entity
indirectly through the fault of an individual.

For this objection the following reasoning is
given: since the participants of a legal entity may
be persons who have not committed the crime,
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such an approach both violates the principle of
justice and does not contribute to implementing
the goals of criminal punishment (penalty), i.e.
restoration of social justice and correction of the
convict'.

In connection with this position of the Su-
preme Court of the Russian Federation, the fol-
lowing question arises: when deciding on the ad-
ministrative liability of a legal entity for an of-
fense, what is to be done if it appears that one of
the participants or many participants of the legal
entity were not involved in the crime? Using the
logic of the Supreme Court, both criminal and
administrative liability of legal entities have to be
abandoned.

The range of subjects of corporate criminal
liability is determined differently in the laws of
different countries. In some countries only a legal
entity can be the subject of such liability, while in
others any corporate entity, including the one that
does not have the status of a legal entity, can be
such a subject.

In some countries, any legal entities can be
held criminally liable except for the public authori-
ties. In most countries, this exception is set for the
senior legislative, executive, judicial authorities
and local governments, and it seems to be quite
reasonable.

The authors of the draft bill of the Investiga-
tive Committee of the Russian Federation submit-
ted to the State Duma in 2015 proposed the follow-
ing list of subjects of corporate criminal liability:
legal entities established in the Russian Federation,
foreign legal entities, international organizations
and separate subdivisions through which a foreign
legal entity or international organization acts in the
Russian Federation.

! Official feedback of the Supreme Court of the Russian Fed-
eration to the federal draft law 'On Amendments to Certain
Legislative Acts of the Russian Federation in Connection with
Introduction of the Institute of Criminal Liability of Legal
Entities'. Available at: http://asozd2.duma.gov.ru/work/dz.nsf/
ByID/AOB3562A8707F59843257E450051EAES/$File  (ac-
cessed 10.02.2019).

? Draft Federal Law No. 750443-6 'On Amendments to Cer-
tain Legislative Acts of the Russian Federation in Connection
with Introduction of the Institute of Criminal Liability for
Legal Entities' (ed., amended by the State Duma of the Federal
Assembly of the Russian Federation, text as of 23.03.2015).
Available at: http://www.consultant.ru/cons/cgi/online.cgi?req
=doc&base=PRI&n=129896#05920650211962125 (accessed
17.04.2019).
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Pa3zpaboTunkn 3aKOHOTPOEKTa CUYUTAIOT He-
1es1ecooOpa3HbIM YCTaHABINBATh yrOJOBHYIO OT-
BETCTBEHHOCTh JJIsi OPraHoB TI'OCYJapCTBEHHOU
Bractu P®, OpraHoB rocyAapCTBEHHON BIACTH
cyObekToB P®, opraHoB MECTHOTO cCaMOyIIpaBlIe-
HUS, TOCYAAPCTBEHHBIX I MYHHMLUMNANBHBIX yupe-
KJIeHU U peanpusatuil. [I[puHuMas BO BHUMaHue,
4TO TOCYAapcTBO, Oyoy4H ammapaTtoM HpUHYXKIe-
HUS, HE JOJDKHO OBITH TAKOBHIM B OTHOIIIEHUH Ca-
MOTO cebsi 1, YUUTBIBasi MUPOBYIO MPAKTUKY, CIe-
OyeT TMOAJEp)KaTh MPEAJIOKEHUE  HCKIHUYUTh
U3 YMCNIa BO3MOXHBIX CYOBEKTOB YTOJOBHOW OT-
BETCTBEHHOCTH OpPraHbl T'OCYJapCTBEHHOH BIacTH
P®, opransl rocynapcTBEHHOW BIacTH CyOBEKTOB
P®, opransl MecTHOTO caMOyNpPaBICHUSI.

Mexny TeM mpencTaBisieTcs HeoOOCHOBaH-
HBIM HEBKJIIOYEHHME B TaKOM CIHMCOK TOCYAapCT-
BEHHBIX MPEANPHUATHIA, UMes B BUAY UX crenudu-
yeckuil mpaBoBoil craryc. M3BeCTHO, 4YTO 3TH
MPEANPHUATHS CO3JAIOTCA TOCYIapCTBOM U (yHK-
LUOHUPYIOT N0 €ro KoHTpojeM. OnHaKo B CTPYK-
Typy TOCy/apcTBa Kak 3JIEMEHT ammapara MpuHy-
JKJICHUSI OHU HE BKJIIOYAIOTCS, HO, OyAy4H FOPUIU-
YeCKUMH JIMLAMH, O00NajaroT OTHOCUTENBHOU ca-
MOCTOSITENTFHOCTBHIO B (PMHAHCOBO-9KOHOMUYECKOH
NEeSITEeTPHOCTH, B CBOMX B3aMMOOTHOIIEHUSX C
JIPYTAMHU XO3SHUCTBYIONIMMH CYOBEKTaMU U SIBIISI-
I0TCS, HAPALY C IPYTHUMH IOPUINYECKUMH JHUIIAMHU,
CyObeKTaMU TPaKJaHCKO-IIPABOBOW U aJMHHHUCT-
pPaTHBHO-TIPAaBOBON OTBETCTBEHHOCTH.

Y4uThIBass HBIHEIIHIOK YPE3BBIYANHO CIOXK-
HYI0O MEXIYHapOIHYIO OOCTAaHOBKY, ObUIO OBI pa-
3YMHO CHENaTh MCKJIIOUYEHUE HE A BCEX, a IS
HEKOTOPBIX TOCYAAapCTBEHHBIX MpEeaNpUsATHil, Ha-
MIpUMep, BPEMEHHO HE YCTaHABIMBATh YTOJOBHYIO
OTBETCTBEHHOCTH ISl MPEINpUsATHII 00OPOHHOTO,
A’POKOCMHUYECKOTO0 KOMILIEKCOB.

Be3ycioBHO, K pEeLIEHUIO 3TOr0 BOIIPOCa Hal0
MIOIXOJUTh B3BELIEHHO, UMEs B BUJY, UTO CETOHS
B Poccumn, mo 3akmouennto @AC, CIOXKMICS TOCY-
JApCTBEHHO-MOHOMOIMCTHYECKUI
rOCyJapCTBO CTPEMUTENBHO HapallUBAaeT CBOE
MIPUCYTCTBHE B KOHOMUKE. BKaa ero u rockom-
nmauuii B BBII Beipoc ¢ 35 % B 2005 1. mo 70 %
82015 ' B 5THX yCIOBHAX HECcephe3HO CTABHTH
BONpoC 00 YTOIOBHOW OTBETCTBEHHOCTH TOCKOP-

KaIluTalli3M,

' TocynapcTBO M rOCKOMIAHMM KOHTpOIMpyioT 70 % poccuii-
ckoif sxoHomuku. URL: https://www.vedomosti.ru/ econom-
ics/articles/2016/09/29/658959-goskompanii-kontroliruyut-
ekono (mara obpamenus: 14.12.2018).
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MOpalyii, ONPENEIAIOINAX TEMITBI SKOHOMHYECKO -
IO Pa3BUTHS CTPAHBI.

BMmecte ¢ TeM cuTyanust MOKET KapAHMHAIBHO
HM3MEHUTBCS, €CIIM TOCYAApCTBO CyMEeT IpeJo-
XKHUTb CTUMYJIBI Ul OBICTPOTrO Pa3sBUTHS MAJIOTO U
cpenHero Ou3Heca 10 CPEAHEMHPOBOIO YPOBHS —
50-60 % Bxuaga B ronoBorr BBII cTpansbl, uTo mo-
3BOJIUT C(OPMUPOBATHCS MHOTOYMCIICHHOMY Kiac-
Cy JIIOIEH CO CpeqHMM JIOCTAaTKOM. JTO 3aJada Uc-
KJIFOYUTENNBHON Ba)XHOCTH HE TOJIBKO C TOYKH 3pe-
HUS peleHrs aMOMIMO3HbIX 3a7ay 10 CO3JaHMIO
3¢ (EeKTUBHON YKOHOMUKH, HO U B IUIAHE CYKCHUS
couuanbHOR 6a3pl Koppynuuu. Jleno B Tom, 4TO
KOPPYIIHS Pa3opuTeNbHA JJI MaJIOTO U CPEIHEro
OM3Heca W BIAacTh BO BCEX CTpaHaX MMEET B JIUIIC
€ro TMpEeICTaBUTENEH AaKTHMBHOTO COIO3HHMKA B
0opb0e C 3TUM SBIICHUEM.

o Bompocy 0 HaKa3aHMM FIOPUANYECKUX JTUI]
B paMKax WHCTHTYTa MX YTOJIOBHOW OTBETCTBEH-
HOCTH B MHPOBOH MpPaKTHKE UCIOIB3YIOTCS Clie-
noyromue cxemsl. IlepBasi: 3a HEKOTOpBIE MPECTYI-
JICHUS] IOPUANYECKUM JIUI[aM MOTYT Ha3HadaThbCs
TaKWe K€ YrOJIOBHbIE HAKa3aHMs, Kak U (u3nye-
ckuM. Bropas: 1uig ropuandecKux JIMI MpeaycMar-
pHUBAIOTCS ClIeLMaIbHbBIE HaKa3aHU.

Ilocnegnuit BapwaHT IMpencTaBisgeTcs Oojee
MPEANOYTUTEIIEHBIM, BBHIY CIICAYIOIIUX COOOpa-
JKeHUH. Bo-IepBbIX, HEKOTOpPHIE BUABI HAKA3aHWU
K IOPUJIMYECKUM JIMLAM B TPUHIUIE HEIPUMEHHU-
MBI, HalIpUMepP, CPOYHOE U TMOKU3HEHHOE JTUIIEHUE
cBOOOMBI, OTrpaHUYEHHE CBOOOABI, HMCIPABUTEIb-
Hble paboThl 1 Ap. Bo-BTOPBIX, M3BECTHO, YTO Ka-
JKIBIA BUJ HaKa3aHUS UMEET CBONCTBEHHBIE TOJb-
KO €My «pa3pelalolie crnocoOHOCTH», cennudu-
YeCKHe MEXaHU3Mbl BO3ACHCTBHS Ha CyOBEKT, K
KOTOpPOMY OHH NPHMEHAIOTCA. B-TpeTbnx, omHO U
TO K€ HaKazaHHE, KOTOPOEC MOXET OBITh MpUMEHEe-
HO U K (U3UYECKOMY, U K IOPUIUUYECKOMY JIMILy, HE
JOJDKHO OBITh OJMHAKOBBIM IO CBOEMY MaciuTaly
B IPUMEHEHHH K OTHM pa3HbIM CyObEeKTaM —
mrTpad B HECKOIBKO THICSY pyOsieil okaxeTrcs: yMme-
CTHBIM IIPH HAKa3aHUM (U3MUYECKOTO JIMLA U Helle-
IBIM B OTHOLIECHHH IOPHIUYECKOTO JHLA, OIOHKET
KOTOPOT'0 HCUHUCIIETCS MILUIHApaaMu pyoieit.

CaMbpIM pacnpOCTpaHEHHBIM BHJOM Hakasa-
HUs sBiaserca mrpad. B HEKOTOpHIX cTpaHax OH
¢urypupyer Kak €IMHCTBEHHO BO3MOXKHOE Haka-
3anue i opuamdeckux auil ( Kurair, Hosas 3e-
nanaud, Mcnannusa u ap.). B apyrux crpanax on
MOXKET HA3HA4YaTbCs B KAa4eCTBE KaK OCHOBHOTO,
TaK U AONOJHUTEIHHOTO HaKa3aHUsl.

Why Has Not Russia Adopted the Law on Criminal Liability...

The developers of the draft bill consider it
inexpedient to establish criminal liability for the
state authorities of the Russian Federation, the
state authorities of the constituent entities of the
Russian Federation, local governments, state and
local institutions and enterprises. Considering the
fact that the state, being a mechanism of coercion,
should not act as a mechanism of coercion against
itself and taking into account the world practices,
it is necessary to support the proposal to exclude
the state authorities of the Russian Federation, the
state authorities of the constituent entities of the
Russian Federation and local governments from
among the potential subjects of criminal liability.

At the same time, it does not seem reason-
able to exclude state-owned enterprises from that
list, in light of their specific legal status. It is
known that these enterprises are created by the
state and function under its control. However,
they are not included as enforcement mechanisms
into the state structure; as legal entities, they pos-
sess a relative independence in their financial and
economic activities, in their relations with other
economic entities, and constitute subjects of civil
and administrative legal liability, as is the case
with other legal entities.

Given the current extremely complicated in-
ternational situation, it would be reasonable to
make an exception, although not for all but for
some of the state-owned enterprises: for example,
to allow for a temporary absence of criminal li-
ability for enterprises of the defense and aero-
space industries.

Surely, this issue should be approached care-
fully, keeping in mind that, according to the FAS
(Federal Anti-Monopoly Service) report, today in
Russia there is developed state monopoly capital-
ism; the country is rapidly stepping up its pres-
ence in the economy. Its contribution and the con-
tribution of the state-owned companies in GDP
increased from 35% in 2005 to 70% in 2015". In
this context, it would be unwise to raise a ques-

! The state and state-owned companies control 70% of the
Russian economy. Available at: https://www.vedomosti.ru/
economics/articles/2016/09/29/658959-goskompanii-kontro-
liruyut-ekono (accessed 14.02.2019).
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tion about criminal liability of state-owned corpo-
rations, which determine the economic growth
rate of the country.

At the same time, the situation can drasti-
cally change if the state is able to create motiva-
tion for rapid development of small and medium
businesses to the worldwide average of 50-60%
contribution to the country's annual GDP, which
would allow to form a large class of people with
moderate income. This is a task of an exceptional
priority both in terms of solving ambitious task to
build an efficient economy and also in terms of
narrowing the social base of corruption. The fact
is that corruption is ruinous for small and medium
businesses, and in all the countries of the world
governments rely on small and medium busi-
nesses as on their active allies in fighting corrup-
tion.

The following schemes are used worldwide
with regard to punishment (penalty) for legal
entities within the institution of their criminal li-
ability. According to the first scheme, for some
crimes, legal entities can get the same criminal
penalties as physical persons. The second scheme
suggests specific penalties for legal entities.

The second alternative seems to be more
preferable in view of the following considera-
tions. Firstly, certain types of punishments are by
no means applicable to legal entities, for example,
fixed-term and life imprisonment, restraint, cor-
rective labor, etc. Secondly, it is known that each
type of punishment has its own peculiar ‘resolu-
tion capabilities’, i.e. specific mechanisms of in-
fluencing the subject to which they are applied.
Thirdly, the same punishment that can be applied
both to a natural person and a legal entity should
not be equal in their size when applied to these
two different subjects: a fine of several thousand
rubles would be appropriate for punishing a natu-
ral person but would be absurd in relation to a
legal entity whose budget is estimated in billion
rubles.

The most common type of punishment is a
fine. In some countries, it is the only possible
punishment for legal entities (China, New Zea-
land, Iceland, etc.). In other countries, it can be
imposed either as primary or additional punish-
ment.
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B 3akoHOmaTenbCcTBaX MHOTHX CTpaH pasMmep
storo HakazaHusi He orpanmuecH ( CIIA, Kwuraii,
Bemukobpuranus, UHmus u 1p.), ogHAKO, HAIPH-
Mmep, B CIIA ycraHoBiIEH npenes, HIKe KOTOPOro
OH HE MOXET Ha3Ha4darbCsi, — CyMma mmrpada
JOKHA OBITH OONMbLIC MOTYYEHHOH WM TPEIIo-
JlaraeMoi MpaBOHAPYIIUTEIIEM BBITOIBI.

B gpyrux crpanax, HaoO60OpOT, yCTaHABIMBa-
eTCs BEepXHUH mpenen mrpada, KOTOPEI OOBIIHO
HCYHCIISIETC B pa3Mepe, KPaTHOM MOJIYy4YEHHOH
WJIH TIPEIOIaraeMon BBITOIE.

B GonbiImMHCTBE CTpaH B KauecTBe 00si3aTelb-
HOTO Haka3aHWs JUIS KOPIOPALMi IMpeaycMaTprBa-
eTcd KoHQucKaius uMmyinecta. llpudem B omHuX
CTpaHax — KOH(UCKAIUSA IPEIMETOB, IMpeaHa3Ha-
YaBIIUXCS JJISI COBEPIIECHUS TPECTYIUICHUS; B APY-
I'UX — KOH(UCKAIWS He3aKOHHO TOJYYEeHHBIX JI0XO0-
JIOB; B TPETbHUX — KOH(HCKaIMs akTUBOB. 3BecTeH
OITBIT MTPUMEHEHNS KOH(PUCKAINN UMYIIECTBA Y Ma-
¢un B Utanuu, CIIA. B 3tux crpanax xonducka-
LUl UMYIIECTBA YCIEIIHO MPUMEHSETCS C  IEINbI0
MOIOpBaTh (PUHAHCOBBIE OCHOBBI JICATENHLHOCTH
Ma(pHO3HBIX CTPYKTYP.

KpomMe Ha3BaHHBIX YCTaHABIMBAIOTCA M JIPy-
rHe BUIBI HAaKa3aHUH LI KOPIIOPAIUii: OImyOIHKO-
BaHUE OOBHHUTENFHOTO MPUTOBOPA; YCTAHOBJIECHUE
CyIneOHOTO KOHTPOJS HaJ JEATENbHOCTHIO KOPIIO-
paryy; 3arnpeT 3aHUMaThCs OMPEAeIEHHBIM BUIOM
NEeSATeNbHOCTH; TPUOCTAHOBIICHUE JIESTEIbHOCTH
Ha OIpENeNIEHHBI CpPOK; 3alpeT Ha IOJy4YeHue
cyOcuaui.

Pa3syMHOIl mpencTaBisieTcss CUCTEMa YTrOJIOB-
HBIX HaKa3aHWH IS FOPUIMYECKHX IUI, MPENyio-
JKeHHas aBTOpaMH YIOMHHABILIEIrOCs BBIIIE 3aKO-
HompoekTa, paszpaborannoro B CK P®: mpeny-
mpexaeHne; mrpad; JTUIIeHHe JTUIEH3UH, KBOTHI,
npedepeHyy, JbIoT; JUIICHNE TpaBa 3aHUMAaTbCS
OTIpENIEIICHHBIM BHJIOM JAESTEIbHOCTH; 3alpeT Ha
OCYIIIECTBIICHHE JESATENPHOCTH Ha TEPPUTOPHUH
P®; npunyautenbHas gukBupanug. OUYeBUIHO,
YTO AaBTOPBI 3aKOHOINPOEKTA YUYIU POCCUUCKUI
MEHTAJINUTET, KyJIbTypy OTEYECTBEHHOTO IIPaBO-
TBOPYECTBA, MUPOBOU OIIBIT.

Itpad mpemmaraerca Ha3HAYaTh B BHJIE €IH-
HOBPEMEHHOW BBIIIATHI B pa3Mepe OT ABYXCOT
TBICSY 70 TPHALATH MIJIIHOHOB pyOJyeid nmbo B
pa3Mepe, KpaTHOM MOJIYYEHHOMY HOPHUINYECKUM
JUIIOM TPECTYITHOMY JOXOAy, NPHUINHEHHOMY
MPECTYIUICHHEM HMYIIECTBEHHOMY YyHIepOy WM
CTOMMOCTH TIPHOOPETEHHOTO IMPECTYIIHBIM ITyTEM
umyniecta. Pasmep kparHoro mrpada, mo MHe-
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HUIO pa3pabOTYMKOB NPOEKTa 3aKOHA, HE JOJDKEH
MIPEBBIIIATE MATHCOT MPOIEHTOB CTOMMOCTH TOTY-
YEHHOI'0 IOPUINYECKHUM JIMIOM IIPECTYIHOIO JO-
X0/la, NPUYMHEHHOIO MPECTyIUIEHHEM HMYIIECT-
BEHHOTO yIiep0a Wil CTOMMOCTH MPHOOPETCHHOTO
TIPECTYIHBIM IyTEM HMYIIECTBA .

B kagectBe HemocTaTka CleOyeT OTMETHTH
OTCYTCTBHE B 3TOH cHCTeMe KOH(PHCKALUH HMY-
IIeCTBa KaK BHJa YrOJOBHOTO Haka3zaHHUs. Hepery-
JSIpHO TpuMeHsieMasi HelHEe B Poccun koH¢ucka-
LU B KaueCTBE WHOW MEpbI YTOJOBHO-IIPABOBOTO
XapakTepa HE OTBEYaeT TPeOOBAHUSAM IPOTHBO-
JNEeUCTBUSI KOPPYILHMHU XOTA OBl MOTOMY, YTO, IO
nH(popManuu npokypopa PO®
1O. Yaiiku, u3 46 mupxa py6. ymepba oT KOppyI-
LMOHHBIX mpecTyruieHnd B 2018 r. Bo3MelieHo
npumepro 30 Mipx.”

Ecin neBo3memennbie 16 mupa py6. pasne-
JUTH Ha 8,5 THICAY OCYKICHHBIX KOPPYIIIMOHEPOB,
TO Ha Kaxjaoro mpuzaercs npumepHo 1 mua 900
ThIC. py0. DTO MOKHO pacleHHTh Kak cBOeoOpas-
HBI TIpU3 3a HEYIAaYHbIH (UHAT B KOPPYIIIMOHHOMH
Oouorpaduu 3THX YNHOBHUKOB HIIM KaK cBOeoOpas-

I'enepanbHOTO

HBIN «30JI0TOM MapaloT.

[Ipumepom moxeT ciyxuth Kuraii, rae B mo-
cliefiHee BpeMsi B OOpb0e ¢ Koppymimed BemyIias
pOJIb OTBOOUTCSA HE paccTpeniaM, a KoH(puckanuu
HWMYLIECTBA, KOTOpass WrpaeT BaKHYIO oOrienpe-
BEHTHBHYIO pOJIb, YOexnas KOPpPYNLHOHEPOB B
0ECCMBICIICHHOCTH XMILUEHUHA U B3STOK, — KOH(pH-
CKaysl Hem30eXKHa, [MO3TOMY HHU JETSIM, HH BHY-
KaM TOXHUILEHHOE HE I0CTaHEeTCS.

LlenecooOpa3Ho Takke MpegyCMOTPETh B Ka-
YeCcTBE HaKa3aHus ITyOJIMKAIMIO IPUTOBOPA.

3aKjIIoueHune

Kputndeckuit aHanu3 3akoHOJATENbCTBA 3a-
PYOEXHBIX CTpPaH O KOPIOPATHBHON YTOIIOBHOU
OTBCTCTBCHHOCTHU, MPAKTUKHU €TI0 INPUMCHCHUSA U
PEKOMEH AUl TEOPETUKOB IIpaBa IPHUBOJAUT aB-
TOpa K CIEAYIOIINM BBHIBOIAM :

— OTMBIT MHOTUX CTpaH yOeXIaeT B TOM, YTO
BBEJICHHE KOPIIOPATUBHOM YrOJIOBHOW OTBETCT-
BEHHOCTH B 3HAYUTEIIBHOW CTENeHH 00ecredrnBaeT
CTaOUJILHO BBICOKHE TEMITbI SKOHOMHUYECKOTO pas-
BUTHUS;

— BBEJIEHUE TaKOW OTBETCTBEHHOCTH B Poccun
CTaJ0 HEOOXOIWMOCTHIO BBHIY CICAYIOIHX 00-

' Ipoext O3 Ne 750443-6.
2 Iernpokypop FOpwuit Yaiika Ha3Ban cymmy yiiepda oT Kop-
PYNLHMOHHBIX npecTymieHuil B PO 3a 2018 rox.

Bytko Yu. I

The laws of many countries do not limit the
size of this punishment (USA, China, UK, India,
etc.). However, for example, in the USA, there is
a limit below which it cannot be imposed — the
amount of the fine must be higher than the benefit
received or expected by the offender.

In other countries, on the contrary, there is
established the upper limit of fine, which is usual-
ly calculated as a multiple of the resulting or es-
timated benefit.

In most countries, seizure of property is ap-
plied as a mandatory penalty for corporations. In
addition, some countries apply seizure of items
intended for committing crime. In other countries,
there is seizure of illegally obtained income or as-
sets. The practice of seizing property from the ma-
fia in Italy and the USA is widely known. In these
countries, seizure of property is successfully used
to undermine the financial basis of the mafia.

In addition to the above, there are established
some other types of penalties for corporations:
publication of a conviction sentence; establishing
judicial control over the corporation’s activities;
prohibition of engagement in a specific activity;
suspension of business for a fixed period; banned
subsidies.

The system of criminal sanctions for legal
entities proposed by the authors of the abovemen-
tioned draft bill developed in the Investigative
Committee of the Russian Federation appears to
be reasonable. It includes warning; fine; license
revocation; deprivation of quota, privilege, bene-
fits; deprivation of the right to do specific busi-
ness; ban on conducting activities in the territory
of the Russian Federation; compulsory liquida-
tion. It is obvious that the authors of the bill gave
due consideration to the Russian mentality, the
culture of domestic lawmaking and world expe-
rience.

It is proposed to impose a fine in the form of a
lump-sum payment in the amount from two hun-
dred thousand to thirty million rubles, or multiple
of the criminal income received by the legal entity,
the property damage caused by the crime or the
value of the property acquired by criminal means.
The size of a multiple fine, in the opinion of the
developers of the draft bill, must not exceed five
hundred percent of the criminal income received
by a legal entity, the property damage caused by
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the crime or the value of the property acquired by
illegal means'.

As for disadvantages of this system, it does
not include seizure of property as a type of crimi-
nal punishment. Seizure, which is now episodically
used in Russia as another criminal law measure,
does not meet the requirements of counteracting
corruption, at least due to the fact that, according
to the information of Yu. Chaika, the Prosecutor
General of the Russian Federation, only about 30
billion out of 46 billion rubles of damage from cor-
ruption crimes were compensated in 2018.2

If we divided the non-reimbursed 16 billion
rubles by 8.5 thousand convicted corrupt officials,
each would get a share of about 1 million 900
thousand rubles. This can be regarded as a kind of
prize for the unlucky ending in the corruption bio-
graphy of these officials, or as a kind of a ‘golden
parachute’.

China can serve as a model to follow. There, in
recent years the leading role in fighting corruption is
given not to shooting of the convicts but to the sei-
zure of property, which plays an important general
preventive role and convinces corrupt officials of
the senseless nature of embezzlement and bribes.
Seizure is inevitable, therefore neither children nor
grandchildren would inherit the stolen.

It is also advisable to provide publication of a
sentence as a kind of punishment.

Conclusion

The critical analysis of legislation of foreign
countries on corporate criminal liability, practice
of its application and recommendations of legal
theorists led the author to the following conclu-
sions:

— The experience of many countries convinces
that introduction of corporate criminal liability to a
large extent ensures a consistently high rate of
economic growth;

— Introduction of such liability in Russia is a
need in view of the following circumstances: in
Russia there is found specific, extremely danger-
ous corporate crime which not only causes enorm-
ous economic damage, thus posing a threat to the
country's economic security and the interests of
law-abiding participants in economic activity

! Draft Federal Law No. 750443-6.

2 Prosecutor General Yury Chaika announced the amount of
damage from corruption crimes in the Russian Federation for
2018.
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CTOSITENBCTB: (PAKTOM POCCHHCKOW JIEHCTBUTEINb-
HOCTH SIBIJIICTCSl HalM4YWe CIeNU(PUIEeCKOl, dUpes3-
BBIYAHO OMACHOM KOPIOPATUBHOU MPECTYIHOCTH,
KOTOpasi HE TOJIBKO TMPUYHHSET OTPOMHBIA SKOHO-
MUYECKUI yIepO, NpeACTaBiss yrpo3y 3KOHOMHU-
YeCKOW Oe30MacCHOCTH CTPaHbl I MHTEPECAM 3aKO0-
HOTIOCJTYIITHBIX YYaCTHUKOB JKOHOMHYECKOW Jesi-
TENBHOCTH, HO HETaTHMBHO BIHSET HA WHBECTHIIH-
OHHYIO TPHUBIIEKaTeNbHOCTh Poccun, cTuMynmpyer
KOPPYIIIHIO, MMOPOXKAAET y TPa)KJaH YyBCTBO Tpe-
BOT'H, HEJIOBEPUE K 3aKOHY U BIIACTH;

— 1eIeCO00pa3HOCTh BBEICHUS KOPIIOPATHB-
HOW YTOJIOBHOW OTBETCTBEHHOCTU JUKTYETCS TEM,
YTO PETYJSPHOE NMPUMEHEHHUE K TaKUM CyObEeKTam
CPaKJAHCKO-TIPABOBBIX U aIMUHUCTPATHUBHO-TIPA-
BOBBIX MEpP BO3ACUCTBHUS OKAa3bIBACTCA SIBHO He-
JIOCTaTOYHBIM;

—Tocynapcreennas Jyma P® ocraBnsier 6e3
BHUMAHHS HE TOJBKO MHOTOYHCIICHHBIC MPEAJio-
KCHHS TCOPETUKOB IMpaBa O HEOOXOAMMOCTH BBE-
JICHUSI YTOJIOBHON OTBETCTBEHHOCTH IOPUAMUECKUX
JIUII, HO TaKXKe PEryJISPHO OTKIOHSAET OPHUIIMATBLHO
IpeacTaBisgeMble Ha ee paccmorpeHue Crenct-
BEHHBIM KOMUTETOM P® COOTBETCTBYIOIIHE 3aKO-
HOMpoekThl. OfHA U3 MPUYMH 3aKIFOYAETCH B TOM,
YTO HHU TEOPETHUKaM TpaBa, HHU CIEHUAIACTAM
CnenctBenHoro xomuteta P® He ynanoce Hailtu
MIPUEMJIEMBIH BAPUAHT «CTHIKOBKU» MPEIaraeMbIX
MoOJEeNeH KOPHIOPaTUBHOM YTOJOBHOM OTBETCTBEH-
HOCTH C KOHIENTYyJIbHBIMH TIOJIOXKEHUSMH JIeHCT-
Byromero YK P® 00 nHauBUIyanbHOW U BUHOB-
HOM OTBETCTBECHHOCTH;

— BOTIPOC O MOJIEIH YTOJIOBHON OTBETCTBEH-
HOCTH IOPHINYECKHUX JIUI] CIIEAYEeT peliaTh, He OT-
Beprasg pOXKJICHHYH KJIACCUYECKOW IIKOJION yro-
JIOBHOTO TpaBa (popMyIiTy YroJOBHOW OTBETCTBEH-
HOCTH (pr3muecKoro ymmna. 3ajada 3aKIio4daeTcs B
TOM, YTOOBI aTanTHPOBATh ATy KOHCTPYKITHIO (CO-
CTaB TMPECTYIUICHUS) K MOTPEOHOCTSIM COBPEMECH-
HOTO MOCTHH/Iy CTPHAIBHOTO OOIIECTBA;

— ¢ 00BEKTHBHON CTOPOHBI MPECTYITHOE TIOBE-
JICHUE KOPIOpanuu mo GopMe MOXKET BhIPAXKATHCS
Kak B JeHCTBUU, Tak U B Oe3meticTBum. [lo comep-
JKQHUIO — JTO TOBEJCHUE, B OTIWYHE OT IPECTYII-
HOTO IOBeIEHUS (PU3UUECKOTO JIMIa, 00JamaeT
OOJIBIION  OOIIECTBEHHON OMAacHOCTHIO, JIOCTH-
ralomeil Mo CBOMM HACTYIWBIIUM WA BO3MOX-
HBEIM TIOCJICACTBHSIM MAacIITa0OB COLMAJIbHOTO
3J1a, TIOCKOJBKY IOPHAMYECKOE IUIO0 obiamaer
3HAYUTENBHBIMA (DMHAHCOBEIMH, TEXHHYECKUMH,
OpraHU3alMOHHBIMHA BO3MOXKHOCTAMHU JJI OCYyIIe-
CTBJICHUS OOILECTBEHHO OMACHOW JCSITeIbHOCTH;
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—obcyxmass TpoOieMy TIPOTHBOIPABHOCTH
KaK JJIeMEHTa COCTaBa COBEPIIAEMOTo KopIopa-
TUBHBIM CyOBEKTOM TPECTYIIJICHHS U HOMEHKIIa-
Typbl JCSHUMN, 32 KOTOPBIC JOJDKHA OBITH MPE.y-
CMOTpEHA YIrOJOBHAasi OTBETCTBEHHOCTh CONO3HOM
JUYHOCTH, 3a OCHOBY MOXKHO HPUHATH BapHaHT
CraencrBenHoro xkomurera P®, B COOTBETCTBHM C
KOTOPBIM TMPEANIaraeTcsi yCTAHOBUTH YTOJOBHYIO
OTBETCTBEHHOCTh 3a BCE BUABl NPECTYIUICHUMH,
npexycMmorperHbie B Ocobennoii uyactu YK PO,
KpOM€ MpEeCTyIUICHUH: MPOTUB IOJIOBOW HEMpH-
KOCHOBEHHOCTH H TIOJIOBOH CBOOOABI; MPOTHB KOH-
CTUTYIIIOHHBIX TIPaB U CBOOOJ] YEJIOBEKA M TPaX-
JAaHWHA; TPOTHB CEMbH U HECOBEPIICHHOICTHUX |
MIPOTHB COOCTBEHHOCTH.

B mnepeueHp nedHUl, 3a KOTOpbIE JOJIKHA
OBITh BBEIEHA YTOJOBHAs OTBETCTBEHHOCTH KO-
MIOpaIHii, CIeyeT BKIIOUNUThH IKOJIOTHYECKUE Tpe-
CTYIUICHUS, UMESl B BUIY CICAYIOLIUE apryMEHTHI:
OHM JIOCTaTOYHO PACIPOCTPAHEHBI M MPUUUHSIIOT
OTPOMHBIH yImIepO cpene OOWTaHWMA U JIFONEH, U
KUBOTHBIX; 34 TaKWe NPECTYIJICHHS YTOJIOBHYIO
OTBETCTBEHHOCTh JJISl IOPUIUYECKUX JIHI[ PEKO-
MEHAYIOT IpPeIyCMOTPETh MEeXIyHapOoJHbIE KOH-
IpECChL.

— BIIEJIOM pa3yMHBIM IpEACTaBiseTCa Tepe-
YEHb HOPHUIUYECKUX JUL, IJIsI KOTOPBIX JOJDKHA
OBITh BBE/IEHA yTOJIOBHAsI OTBETCTBEHHOCTH 3a CO-
BEpUICHUE MPECTYIUICHUH, mpenioxeHHsld Cren-
CTBEHHBIM KOMHTETOM : IOpHIMYECKHE JInLa, 00pa-
30BaHHbIe Ha Tepputopun PO, uHOCTpaHHBIE
IOpUANYECKHUE JTUIIA.

ABTOpPBI 3aKOHOIIPOEKTA CUUTAIOT HELENECO-
00pa3HbIM YCTaHABIMBaTh YTOJIIOBHYIO OTBETCT-
BEHHOCTb IIJIi OPTaHOB TOCYJapCTBEHHOM BJIACTH
P®, opraHoB rocyaapCcTBeHHOH BIACTH CyOBEKTOB
P®, opranoB MeCTHOTO camMOyHpaBlEHUs, TOCY-
JApCTBEHHBIX U MYHHUIMIAIBHBIX YUYPEXICHUN U
HIpeanpusaTuil. B 1aHHOH cTaTbe apryMEeHTHPYETCs
MHEHHE O BKJIIOUYEHUU TIOCYJAapCTBEHHBIX MNpea-
MPUSITUN B YKCIO BO3MOXKHBIX CyOBEKTOB YIOJIOB-
HOM OTBETCTBEHHOCTH. BpEeMEHHBII HMMYHHUTET
MOXET OBITh MPEIOCTABICH NPEANPUATHIM a3po-
KOCMHYECKOTO ¥ 000POHHOTO KOMILIEKCOB;

— OecCIlepCIieKTUBHO HCKaTh pEIIeHUue Ipo-
OneMbpl BUHBI IOPUINYECKUX JIAI B paMKaX IICHXO-
JIOTUYECKOM KOHLIETILIMM BUHBI, MOCKOJIbKY KOJI-
JIEKTUBHBIA CYOBEKT HE 00NajiaeT HU CO3HAHHEM,
HU TICUXUKOH. BHHa 10pHMAMYECKOTO JNHIA 3aKIIO-
4aeTcsa B TOM, YTO OHO MO3BOJIAJIIO (hHU3HUECKOMY
JIMLY, UMEIOIIEMY TI0 POAY AESITENbHOCTU B 3TOM

Why Has Not Russia Adopted the Law on Criminal Liability ...

but also negatively affects the investment attrac-
tiveness of Russia, stimulates corruption, gener-
ates a feeling of concern among citizens, their
mistrust of law and authority;

— Expediency of introducing corporate
criminal liability is determined by the fact that
regular application of civil and administrative
measures to these subjects is clearly insufficient;

— The State Duma of the Russian Federation
not only disregards the numerous proposals from
the law theorists on the need to institute criminal
liability for legal entities but also regularly rejects
the relevant draft bills officially submitted for
review by the Investigative Committee of the
Russian Federation. One of the reasons is that
neither the law theorists, nor the experts of the
Investigative Committee managed to find an ac-
ceptable way for making the proposed models of
corporate criminal liability consistent with the
conceptual provisions of the current Criminal
Code of the Russian Federation on individual and
fault-based liability;

— The issues associated with the model of
criminal liability for legal entities should be ad-
dressed without rejecting the formula of criminal
liability of a natural person developed by the clas-
sical school of criminal law. The task is to adapt
this structure (crime components) to the needs of
the modern post-industrial society;

— On the objective side, criminal behavior
of a corporation can be manifested both though
action and failure to act. In its content, this be-
havior, in contrast to criminal behavior of a
physical person, poses a great public danger,
reaching, in terms of its consequences (real or
potential), the scale of the social evil, since a
legal entity has significant financial, technical,
organizational capabilities to perform socially
dangerous activities;

— Discussing the problem of unlawfulness as
a constituent element of a crime committed by a

corporate entity, and also the nomenclature of
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actions which should entail criminal liability of
an allied entity, we can take the version of the
Investigative Committee of the Russian Federa-
tion as a basis. According to that, it is proposed
to establish criminal liability for all types of
crimes provided in the Special Part of the Crimi-
nal Code of the Russian Federation, except for
the following crimes: against sexual inviolability
and sexual freedom; against constitutional rights
and freedoms of a human and citizen; against
family and minors; against property.

The list of acts for which corporate criminal
liability should be imposed shall include envi-
ronmental crimes in view of the following argu-
ments: international congresses recommend to
impose criminal liability on legal entities for such
crimes; such crimes are rather widespread and
inflict great damage to the habitat of both people
and animals;

— In general, as for the range of legal entities
for which criminal liability should be introduced,
the list proposed by the Investigative Committee
seems reasonable: legal entities established in the
territory of the Russian Federation, foreign legal
entities.

The authors of the draft bill consider it inex-
pedient to establish criminal liability for the state
authorities of the Russian Federation, state au-
thorities of the constituent entities of the Russian
Federation, local governments, state and local
institutions and enterprises. This article provides
reasoning for the putting state-owned companies
on a list of potential subjects of criminal liability.
Temporary immunity may be granted to aero-
space and defense companies.

— It is useless to seek a solution to the issue
of guilt for legal entities within the psychological
concept of guilt because a collective subject has
neither consciousness nor psyche. The guilt of
a legal entity consists in that it allowed a natural

person, who, due to the nature of his activity in



Bumko 0. U.

KOpIIOpaluuu AOCTYI K pblyaraM YIpaBJICHUSI €ro
(huHAHCOBOW, TEXHUYECKOW M OPTaHU3AIMOHHON
COCTaBIIAIOLIMMH, HCMOJb30BATh 3Ty MOILb JJIs
OCYIICCTBIEHUS OOIIECTBEHHO OMACHOMN NEATEIb-
HOCTH, KOTOpasi MO XapakTepy U TpPaHIHO3HbIM
MaciTabaM HACTYNHBIIUX WU BO3MOXHBIX T10-
CIEJCTBUM JOCTUTaeT YPOBHS COLMAJIBHOTO 3Ja.
W umeHHO modTOMY JesHUS (U3HUSCKUX JIUIL
KOpIIOpallUU CTAHOBSTCS €€ AEAHUSMH, KOTOpbIE
MBI BIIPAaBE CYMTATh BUHOW KOJUICKTUBHOTO CyOh-
€KTa U OCHOBAaHWUEM [JIl €r0 YrOJIOBHON OTBETCT-
BEHHOCTH;

— OIPUEMIIEMBIMU  JUII POCCUMCKOM MOZEIU
KOPIIOPAaTUBHOM  YTOJIOBHOW  OTBETCTBEHHOCTH
MPEACTABIIAKOTCS CIEAYIOIINE YCIOBUS HACTyILUIe-
HUSl TaKOW OTBETCTBEHHOCTH: 1) ecii mpecTyIuie-
HHE COBEPLICHO B MHTEpECaX IOPUAUYECKOTO JHILA
(pM3MYECKUM JIMIIOM, 3aHUMAIONIUM B  FOpUIIYe-
CKOM JIULE PYKOBOJAILIYIO JOMKHOCTb, B MPOLIECCE
BBITIOJIHEHUSI TPEACTABUTEIBCKUX (PYHKIUH OT
MMEHU IOPUIWYECKOr0 JIMLA, WIN OCYLIECTBICHUS
[paBa HAa OPUHITHE PEIICHUS OT UMEHU IopUInYe-
CKOTO JINIA, JIUOO OCYIIECTBICHUS KOHTPOJIBHBIX
(YHKIMIA B paMKax IOPHIUYECKOTO JIMIA; 2) €Cld
y (HU3UYECKOro IuIa, OCYIIECTBISIONIETO MOIHO-
MOYMSI OT UMEHH IOPUIMYECKOrO JIHUIA, TOSIBUIAChH
BO3MOXKHOCTh COBEPIICHUS MPECTYIJICHUS B UHTE-
pecax IPUANYECKOro JIUIA B CBSI3U C OTCYTCTBUEM
HaJIJIEKAIIEr0 KOHTPOJI CO CTOPOHBI BBIIIECTOS-
IIIETO JOJDKHOCTHOTO JIUIIA;

— pacCUYMTHIBaTh Ha BBEICHHE B OMKamIIme
rojibl B Poccuu yrojioBHOM OTBETCTBEHHOCTH JJIS
FOPUJUYECKHUX JIUIl HET JIOCTAaTOYHBIX OCHOBAHHUM,
UMes B BUJY, 4TO B CTpaHe yTBEPAMJICS rocyjaap-
CTBEHHO-MOHOIIOJIUCTUYECKAM KalUTAJIN3M, KO-
TOPOMY MPHUHAJJIEKUT peajibHasg MOJIUTHYECKAS
BJIACTh U KOTOPBIA HE 3aMHTEPECOBAH B yCTaHOB-
JICHUW TakoW OTBETCTBEHHOCTH. Hanexasl Ha 1o-
JIOKHUTENIbHOE pereHne B Poccuu mpobieMsl yro-
JIOBHOM OTBETCTBEHHOCTH IOPUJMYECKUX JIUIL]
CIEyeT CBA3BIBATh C Pa3BUTHUEM MaJIOro0 U Cpell-
Hero OW3HEca, I TPEICTaBUTEICH KOTOPOTO
KOPPYIIHS U CpalliBaHUEe KPUMHUHAIBLHOTO OwU3-
HECa C BJIACThIO Pa30pPUTEIIbHBI, B CBS3U C UEM HX
y4acTHE B Kaue€CTBE IMPHUCSKHBIX 3acenarescil B
CyJ€ NPUCHKHBIX MPU PACCMOTPEHUM IIPECTYII-
HBIX JCSHUN KOPIOpPALMH OKAXKETCsl BEChbMA IIPO-
JTyKTUBHBIM.

A moka HEoOXOAMMO HACTOMYMBO pPabOTaTh
HaJa MpoOJeMoil co3JaHusl HaydyHO OOOCHOBAaHHOM
MOZEJNHM YTrOJOBHOM OTBETCTBEHHOCTH HOpUAUYE-
CKUX JIUII.
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Bytko Yu. I

this corporation, has access to the levers of man-
agement of its financial, technical and organiza-
tional components, to use his power for perform-
ing socially dangerous activities which by their
nature and consequences reach the level of the
social evil. It is for this very reason that the ac-
tions of natural persons in a corporation become
actions of the corporation itself; so, they can be
regarded as guilt of the collective entity and the
grounds for its criminal liability.

— The following conditions for the occur-
rence of such liability seem acceptable for the
Russian model of corporate criminal liability: 1)
if an offense is committed in favor of a legal en-
tity by a natural person holding a senior position
in the legal entity while performing representative
functions on behalf of the legal entity, or imple-
menting the right to make a decision on behalf of
the legal entity, or executing control functions
within the legal entity; 2) if an individual exercis-
ing the authority on behalf of a legal entity has an
opportunity to commit a crime in favor of a legal
entity due to the lack of proper control by a
higher level official;

— There are no sufficient grounds to expect
that corporate criminal liability is going to be in-
troduced in Russia in the coming years, as the
state monopoly capitalism gained a foothold in
the country. It possesses a real political power and
is not interested in establishing such liability.
Hopes for positive decisions regarding corporate
criminal liability in Russia should be associated
with the development of small and medium busi-
nesses, as corruption and merging of criminal
business with the authorities are ruinous for such
types of businesses, and therefore their participa-
tion in trial juries as jurors should be rather effec-
tive in handling criminal activities of corpora-
tions.

In the meantime, it is necessary to work per-
sistently on creating a scientifically based model

of criminal liability for legal entities.
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