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Beeoenue: oyenxa sppexmusnocmu npedynpeoumenbHo20 6030€UCmeus Yeoi08H020 H d-
KA3aHUs1 A67IeMCsl aKmyanbHoOl HAYYHOU NPOOLEeMOt, peulerie KOMopol NO3601Um COKpAmumy
Mamepuanvbivie U COYUAIbHbIE U0EPIHCKU, CEA3AHHBIE C UCNOTHEHUEM Y2OL0BHbIX HAKA3AHUL,
NOBBICUMb KAYECMBO NPEOYNPENCOeHUss NPECMYNIeHULl U YPOBEeHb 3AUWUWEHHOCIIU SPAACOAH OMm
00U ecmeeHno ONACHBIX nocseamenscme. Bmecme ¢ mem 6 meopuu npobrema s¢hghexmusnocmu
HAKa3aHusi paspabomana Hedocmamoyno. Jo nacmosuye2o epemeni Omcymcemeyem eounoo o-
PasHoe NOHUMAaHUue camo2o NOHSIMuUs «IPHeKmuUsHOCHb Y20N08HO20 HAKAZAHUSLY, HEM eOUHC M-
6a OMHOCUMETLHO Kpumepues u memoouxu ee oyenxu. Ilenv: onpederumsv neobxooumocmo
uzyuenus a¢ghexmusHocmu npedynpeoumenbHo20 6030eUCmeEust Y20106H020 HAKA3AHUS HA NP e-
cmynHocms, pazpabomams NOHAMuUE «IPHEKMUSHOCHb HAKAZAHUSY, NPOBECMU €20 CPAGH U-
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Introduction: evaluation of the effectiveness of the preventive impact of criminal punish-
ment is a pressing scientific problem. Its solution would reduce the material and social costs a s-
sociated with the execution of criminal punishments, improve the quality of crime prevention
and the level of citizens’ protection from socially dangerous infringements. However, the pro b-
lem of the effectiveness of punishment is not sufficiently developed in theory. Up to the present
moment, there is no uniform understanding of the concept ‘effectiveness of criminal punish-
ment’, there is no unity regarding the criteria and methods of its assessment. Purpose: to de-
termine the need to study the effectiveness of the preventive impact of criminal punishment on
crime; to develop the concept ‘effectiveness of punishment’, conduct a comparative analysis of
that with the concepts ‘effectiveness of criminal law, criminal law norms, judicial practice, ex-
ecution of punishment’; to identify the criteria for evaluating the effectiveness of criminal pu-
nishment and offer the authors’ model of such an evaluation which would include certain inter-
related steps. Methods: the methodological framework of the study is based on a set of methods
of scientific cognition, including general scientific methods (analysis, synthesis, induction, de-
duction), special (statistical, concrete sociological (questioning of the convicts, analysis of
criminal case files, expert survey) and other methods. Results: the authors state that the effec-
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Hexomopule memoodonozuueckue 60npocyl oyeHku spgdexmusnocmu ...

METbHLIIL AHATU3 ¢ NOHAMUAMU «IPDEKMUBHOCU Y2OL0BHO20 3AKOHA, V2O0I08HO-NPABOGHIX
HOPM, CYOeOHOU NPAKMUKU, UCHOIHEeHUs HAKA3AHUSLY, BbIA6UMb Kpumepuu oyenku 3ghgexmu é-
HOCIMU Y20N08HO20 HAKA3AHUA U NPEOIONCUMb ABMOPCKYI0 MOOelb MAKOoU OYeHKU, 8KII0Ud 10-
Wy 6 cebs onpedereHnvle 63auMoCesI3anuble smanvt delicmeuil. Memoowt: obwenayunvie me-
MOoObL: AHANU3, CUHMe3, UHOYKYUs, O0edYKYUs, CHeyudanbHvle. CIMAamucmuieckue, KOHKPEemHO -
coyuonozauieckue (Onpoc 0CyHCOeHHbIX, AHANU3 MAMepUano8 Y20Jl06HbIX 0ell, ONPOC IKCNEPNOs)
u 0p. Pezynomamoi: asmopwl ymeepocoaiom, umo 3¢hhexmusHoCmb Y20106H020 HAKAZAHUSL O 3-
Hauaem e2o CNOCOOHOCTbL dPhexmusHo docmueams nNPoOBoO3LAuleHHble 3aKoHo0amenem yeu
HAKA3aHUsL 8 KOHKPEMHbIX COYUANbHO -DKOHOMUUECKUX YCIO0BUSAX, Y20N08HOE HAKAZAHUE MONCHO
paccmampugams 8 Kayecmee UHMeZpalbHOo20 NOKA3AMENs, OMpax#caoujeco 00HOBPEeMEeHHO U
ahhexmusHocmy Y20108HO-NPABOBO2O BO30EUCMBUSL 8 YETLOM, eOUHCINEEHHBIM NEPCNEeKMUBHBLM
Cnocobom uzyueHus: npedynpeoumenbHo20 6030eUCmeus Y20106H020 HAKA3AHUS AGISAEMCs Al d-
JIU3 NpedynpeoumenbHo20 8030elUCmEUs 8cex NPUMEeHAeMblX HaKA3AHUU 3 KOHKpemHbvle np e-

Methodological Issues of Evaluating the Effectiveness...

tiveness of criminal punishment means its capability to effectively achieve the goals of punish-
ment proclaimed by the legislator in specific socio-economic conditions, it can be considered as
an integral indicator reflecting the effectiveness of the criminal law impact in general; the only
efficient way to study the preventive impact of criminal punishment is to analyze the preventive
effect of all penalties applicable to specific crimes as a whole. Conclusions: methods of assess-
ing the effectiveness of punishments currently proposed in the theory of criminal law and crimi-
nology, including questioning of prisoners or other citizens, are not appropriate means for sol v-
ing this scientific task. Such information can only play an orienting role for researchers. As the
basic criteria of the effectiveness of criminal punishment, such indicators of crime can be used
as its dynamics and the dynamics of recidivism. As for additional criteria, these might include
the level of crime in certain social groups, the level of recidivism among convicts belonging to
different social groups; the dynamics of the number of convicts, including those who committed
crimes recurrently.

CMYNnieHusl Kaxk eo0uno2o yenoco. Buigoowt: npedflazaemuec;z 6 HacmoAuwee epemsa 6 meopuu

V20N08HO20 NPABA U KPUMUHOLOSUU MEMOOUKU OYEHKU IGHPeKmuenocmu HaKazanul, 8 mom
yycne nymem aHKemupOoBaHusi OCYHCOCHHBIX Wl UHBIX SPANCOAH, He SGIAIOMC NpUuemiemMblmu
cpedcmeamu Ojist peweHusi OaHHoU Hayurou 3aoayu. T1odobnas ungopmayus modxcem uepamo
JUUD OPUESHMUPYIOWYI0 POTb 015 ucciedogamens. B kauecmee 6azosvix kpumepues spppex-
MUBHOCIU Y20T08HO20 HAKA3AHUS MO2YM OblMb UCHOTL306AHbL MAKUE NOKA3AMENU NPecmy n-
HOCIU: OUHAMUKA U OUHAMUKA Peyuousa npecmynienutl, 8 kaiecmsee 0ONOIHUME TbHbIX — YPO-

8eHb NPECMYNHOCIU 68 OMOEIbHBIX COYUALBHBIX 2PYRNAX, YPOBEHb PeYuouUsd cpeou 0Cyicoe H- HEKOTOPBIE METO/JO/IOTHYECKHE BOIIPOCBI OHUEHKH
HBIX PASIUYHBIX COYUANBHBIX 2PYIN, OUHAMUKA YUCILA OCYHCOCHHBIX, 8 MOM YUCLE COBEPULUBLUUX SODOEKTHBHOCTH HIPE/JIYIIPE/TUTE/IBHOI' O BO3JEUCTBUHA
npecmynjieHus npu peyuouse npecnynieHull. YTO/JIOBHBIX HAKA3AHH. U

Keywords: criminal punishment, prevention, crime, effectiveness of criminal punishment; criteria for
evaluating the effectiveness of criminal punishment; stages of evaluating the effectiveness of punishment
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NOBbICUMb KA4ecmeo npeoynpexcoeHus: npecmynieHull U yposeHb 3auu eHHOCMU epaxcoan om

Introduction: evaluation of the effectiveness of the preventive impact of criminal punish- 0bujecmeenHo ONAcHbIX nocazamenscme. Buecme ¢ mem 6 meopuu npobnema sggexmusnocmu

ment is a pressing scientific problem. Its solution would reduce the material and social costs as-
sociated with the execution of criminal punishments, improve the quality of crime prevention
and the level of citizens’ protection from socially dangerous infringements. However, the pro b-

HAKA3aHus pa3pa60maHa HeOoCmamouHto. ﬂO HacmoAuieco e6pemeru omcecyncneyeni eounoo o-
PAa3HO€e NOHUMAHUE CAM0O20 NOHAMUA «3d)qbekmueyocmb Y20/106H0O20 HAKA3AHUAY, Hem eounc m-
6a OMHOCUMENIbHO Kpumepues u Memoouxu ee OYEHKU. lleflb.‘ onpe()e/zumb HeobX0ouUMOoCb
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lem of the effectiveness of punishment is not sufficiently developed in theory. Up to the present
moment, there is no uniform understanding of the concept ‘effectiveness of criminal punish-
ment’, there is no unity regarding the criteria and methods of its assessment. Purpose: to de-
termine the need to study the effectiveness of the preventive impact of criminal punishment on
crime; to develop the concept ‘effectiveness of punishment’, conduct a comparative analysis of
that with the concepts ‘effectiveness of criminal law, criminal law norms, judicial practice, ex-
ecution of punishment’; to identify the criteria for evaluating the effectiveness of criminal pu-
nishment and offer the authors’ model of such an evaluation which would include certain inter-
related steps. Methods: the methodological framework of the study is based on a set of methods
of scientific cognition, including general scientific methods (analysis, synthesis, induction, de-
duction), special (statistical, concrete sociological (questioning of the convicts, analysis of
criminal case files, expert survey) and other methods. Results: the authors state that the effec-
tiveness of criminal punishment means its capability to effectively achieve the goals of punish-
ment proclaimed by the legislator in specific socio-economic conditions, it can be considered as
an integral indicator reflecting the effectiveness of the criminal law impact in general; the only
efficient way to study the preventive impact of criminal punishment is to analyze the preventive
effect of all penalties applicable to specific crimes as a whole. Conclusions: methods of assess-
ing the effectiveness of punishments currently proposed in the theory of criminal law and crimi-
nology, including questioning of prisoners or other citizens, are not app ropriate means for solv-
ing this scientific task. Such information can only play an orienting role for researchers. As the
basic criteria of the effectiveness of criminal punishment, such indicators of crime can be used
as its dynamics and the dynamics of recidivism. As for additional criteria, these might include
the level of crime in certain social groups, the level of recidivism among convicts belonging to
different social groups, the dynamics of the number of convicts, including those who committed
crimes recurrently.

uzyueHus 3¢hghexmusHoCmu npedynpeoumenbHo20 6030eUCmEUsl Y20l06H020 HAKA3AHUSL HA Np e-
cmynHocms, paspabomams NOHAMUE «IPHEKMUSHOCHb HAKAZAHUSY, NPOBECU €20 CPABH U-
METbHLIL AHATU3 ¢ NOHAMUAMU «IPDEKMUBHOCU Y2ON0BHO20 3AKOHA, V2ON08HO-NPABOGHIX
HOpM, CYOeOHOU NPAKMUKU, UCNOIHEHUs HAKA3AHUSLY, BbISAGUMb KpUMepuu oyenKu dgh@exmu -
HOCMU Y20108H020 HAKA3AHUSL U NPEOTIONCUMb ABMOPCKYI0 MOO€Tb MAKOU OYEeHKU, GKII0UAI0-
wyio 8 cebs onpedeiieHnble 83auUMocesa3antvle dmansvl oelicmeauil. Memoowl: obuenayynvie me-
MooblL: AHAU3, cunHme3, UHOYKYUS, OeOVKYUs, CReyudIbHble: CMamucmudeckue, KOHKPemHo -
coyuonocuueckue (Onpoc OCYHCOeHHbIX, AHATU3 MAMEPUATO8 Y2OLOBHBIX 0el, ONPOC IKCNEPNIOB)
u Op. Pezynemamui: agmopvl ymeepoicoaiom, ymo 3phexmusHocms y20108H020 HAKAZAHUS O 3-
Hauaem e20 CNOCOOHOCb dPhekmusno docmueams nNPOBO3LAULeHHbIe 3aKOHO0amenem yeu
HAKA3AHUSL 8 KOHKPEMHBIX COYUATLHO -IKOHOMUYECKUX YCLOBUSX, Y2ON08HOE HAKAZAHUE MONCHO
paccmampugams 8 Kayecmee UHmeZpaibH020 NOKA3AmeNs, Ompaxcanue2o 00HOBPEMEHHO U
appexmusHocmy Y20108HO-NPABOBOCO B030EUCMEUSL 8 YELOM,; OUHCIMBEEHHIM NePCNEeKIMUBHbIM
€nocobom uzyueHus: npedynpeoumenbHo20 6030elUCmeusl Y20I106H020 HAKA3AHUS AGISEmcs Al a-
U3 NPeoynpeoumenbHo20 6030€elUCmeus 6CeX NPUMEHIeMbIX HAKA3AHUL 3a KOHKpemHble np e-
cmynienusi Kaxk eouno2o yeno2o. Bwleodwel: npeonacaswiuecss ¢ nacmosiujee pems 6 meopuu
V20N08HO20 NPABA U KPUMUHOLOSUU MEMOOUKU OYEHKU IGHPeKmueHocmu HaKa3anul, 8 mom
yucne nymem aHKemupOBaHUsi OCYHCOCHHBIX UL UHBIX SPANCOAH, He AGISAIOMCI NpUuemiemMblmu
cpeocmeamu OJist peweHust OaHHoU Hayurou 3aoayu. T10006nas ungopmayus modxcem uepamso
UMD OPUESHMUPYIOWYIO POTb 015 ucciedoeamens. B xauecmee 6azosvix kpumepues s¢pgex-
MUBHOCIU Y20T06HO20 HAKA3AHUS MO2YM Oblmb UCNOTb306AHbL MAKUE NOKA3AMeNU Npecmy n-
HOCMU.: OUHAMUKA U OUHAMUKA Peyuousa npecmynienutl, 8 kauecmsee 0ONOIHUMENbHbIX — YPO-
6€Hb NPECMYNHOCU 8 OMOCIbHBIX COYUATLHBIX SPYINAX, YPOBEHb PEYUOUBA CPEOU OCYHCOe H-
HBIX PA3TUYHBIX COYUATLHBIX 2PYNN, OUHAMUKA YUCTA OCYHCOCHHBIX, 8 MOM YUCTe COBEPUUUBULUX

Keywords: criminal punishment, prevention, crime, effectiveness of criminal punishment; criteria for
evaluating the effectiveness of criminal punishment; stages of evaluating the effectiveness of punishment

Beenenne

Orenka dQQEeKTUBHOCTH TPEIyPEUTEINbHO-
rO BO3JICHCTBHUS YTOJIIOBHOTO HaKa3aHHUS Ha TIpe-
CTYITHOCTh — aKTyallbHasi HayuHas rmpobiema, pa3s-
pelieHne KOTOpoil obemiaer CHM)XKEHHE MaTep H-
aJbHBIX M COIHMAIBHBIX HW3JEPKEK, CBA3AHHBIX
C WCTIOJIHEHWEM YTOJOBHBIX HaKa3aHWi, ¥ TOBBI-
IIEHWE YPOBHS MPEAYNPEKACHUS TPECTYIMHOCTH
B cTpaHe. Kak ormeuaer H. Kpucrtu, nocpencrsom
HaKa3aHdg MO)XHO YIPABIATH MOBEEHUEM HHIN-
BHJIa, TIOTOMY 4YTO OHO YIEp)KUBAeT OT HeoOx y-
MaHHBIX ITOCTYNKOB (COBEPIIEHUS MPECTYIICHUH)
[25, c. 36]. X. XapT momnaraji, 4T0 OCHOBHOE JICH-
CTBHE YTOJOBHOTO HAaKa3aHHs COCTOMT B IMPOBO3-
IJIAIIEHUH OTpeeNIEHHBIX CTaHAApPTOB ITOBECHUS
Y Ha3HAYeHWU KapaTelbHBIX MEp 3a OTKJIOHEHHE
OT HHUX, MEp, KOTOPBIE JIETAI0T OTKJIIOHEHNE MEHEee
MIPUBIIEKATEIbHBIM, B PE3YJbTAaTe YEro WHIMBHUIbBI
OKa3bIBAIOTCS Iepe] MpobOieMoii BeiOopa [75,
p. 21-22].

B Hacrosiiiee BpeMsi Ha IyTH PELICHUs STOU
3a/1a491 UMEETCSI Pl TPYIHOCTEH, B PsIy KOTOPBIX
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CleyeT OTMETHUTh Hepa3pabOTaHHOCTh TEPMUHO-
JIOTMYECKOro ammnapara, cjadble BO3MOJXKHOCTH
TEOPETUYECKON HAyKH I10 IPOrHO3UPOBAHUIO TP €-
CTYITHOCTH, CJIOKHBIA XapaKTep B3aWMOIEHCTBUS
pasTUYHBIX (DAaKTOPOB, BIMSIOMINX HA W3MEHEHHE
MPECTYIHOCTH, 3aTPYAHSIOIINNA BBIYICHEHUE POIU
YIOJIOBHOT'O HaKas3aHUsl B UX PsAY, HA YTO yKa3bl-
Bany MHOTHE yueHble [81, p. 160—162].

Ionsitue «3pGeKTHBHOCTH B IIPABe»

Tepmun «ahdexr» (or nar. «effectus») o3Ha-
JaeT pe3yabTar, CICACTBHE KAKWX -THOO0 MPUYHH,
neiictBuii [54, c. 1583]. [Ipunaratensroe «dddek-
THUBHBII» TPAKTYyeTCsl KAaK JIEHCTBEHHBIN, pe3yib-
TatuBHbIN [44, c. 914]. Takum 006pa3zom, «d3hherT
W TPOU3BOIMHBIE OT HEro «3QGEKTUBHOCTEY |
«3(h(HEeKTUBHBIIY 03HAYAIOT CIIOCOOHOCTH KAaKOIO -
b0 JeWcTBUA MPOU3BOAMTH pe3yisrar. Bmecre
C TEM HNPUMCHUTCIBHO K PAa3HbIM IMPUIIOKCHUAM
1 o0NIacTsIM 3HAHWH CcoAepKaHUe MOHATHS «3 (-
(DEeKTHBHOCTB)» 3aBHCUT OT OTPACJICBOW Crienudu-
ku. MHorma roBopsaT 00 sxkoHoMmuueckod 3dde k-

npecmynjieHuss npu peyuouse npecmynieHull.

KiroueBsbie cioBa: yrojJoBHOE HaKa3aHUE, IPEAYIPESKICHUE, PECTYITHOCTD, 3()()EKTUBHOCTD YrOJIOBHOIO HAKA3aHHUS;
KPUTEPUH OLICHKH 3((EKTHBHOCTH YTOJIOBHOI'O HaKa3aHHMsI; ITAIlbl OLICHKH 3()()EKTHBHOCTH HAKA3aHUS

Introduction

Evaluation of the effectiveness of the preven-
tive impact of criminal punishment on crime is a
pressing scientific problem, the resolution of
which promises a reduction in the material and
social costs associated with the execution of crim-
inal penalties and an increase in the level of crime
prevention in the country. According to N. Chris-
tie, by means of punishment, one can control the
behavior of an individual because it prevents
them from thoughtless actions (committing
crimes) [25, p. 36]. H. Hart believed that the main
effect of criminal punishment is in proclaiming
certain standards of behavior and imposing puni-
tive measures for deviating from those; these
measures make the deviation less attractive, and,
as a result, individuals face the problem of choice
[75, pp. 21-22].

Currently, there are a number of difficulties
in solving this problem, which include the unde-
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veloped terminological nomenclature, weak capa-
bilities of the science of crime forecasting, the
complex nature of the interaction of various fac-
tors influencing the change in crime, making it
difficult to identify the role of criminal punish-
ment among those, which is noted by many scien-
tists [81, pp. 160—162].

The Concept “Effectiveness in Law”

The term “effect” (from the Latin word “ef-
fectus”) means a result, a consequence of some
reasons, actions [54, p. 1583]. The adjective “ef-
fective” is interpreted as producing the result in-
tended. Thus, the “effect” and its derivatives “ef-
fectiveness” and “effective” mean the ability of
an action to produce a result. However,
as applied to different situations and areas of
knowledge, the content of the concept
“effectiveness” depends on the branch specif-
ics. Sometimes it is about economic efficiency,
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TUBHOCTH, HEOOXOAMMOCTH TMOBbIICHUS 3(dek-
TUBHOCTH, 3((HEKTUBHOTO HCIIOIL30BAHUS BbIJIE-
JISIEMBIX CPENCTB, YPPEKTUBHOCTH PEKJIaMbl | T. JI.

Crnenyer yrnoMsiHyTh M elie 00 OJIHOM BCTp e-
qaromeMcst orpezeaeHuu d3PPEKTUBHOCTH: «...CYy-
IICCTBEHHOE OTHOIICHUE HM3MECHEHHU Ha BBIXOJC
HEPaBHOBECHOM CHCTEMbI K M3MEHEHHSIM Ha BXOJIE,
MO3BOJISIET 3a(UKCUPOBATh €€ KpuTepum» [55,
c. 827]. [logoOHOE MOHMMaHUE UMEET CMBICIT MPH-
MEHSTh M 110 OTHOLICHHIO K OIICHKE 3((EKTUBHO-
CTH TIPaBOBBIX WHCTUTYTOB, MOCKOJIBKY HCITOB3 O-
BaHHEC HEPABHOBECHOCTH TIO/IPa3yMEBaeT TaKoe
CBOMCTBO CHCTEMBI, KaK yIPaBIseMOCTh: OKa3bIBast
MPaBOBOE PErYJISTHBHOE BO3JCHCTBHE, MBI IONY-
YyaeM OINpeNeNeHHbIN pe3ynbTar, adgdexr. He ume-
€T CMBICIIa MTPHUJIAraTh YIPaBIISIONIee BO3ACHCTBHE
K paBHOBECHOH cHCTeMe, KOoTopasl Bcerma cTpe-
MUTCSI JIUIIb K CTAOMIILHOMY COCTOSTHHIO.

B yromoBHO-IIpaBoOBO#M JHTEpaType TEPMUH
«3(h(HEKTUBHOCTBY MPUMEHSIETCS 110 OTHOLICHHIO K
MIPaBOBOMY perynupoBanuio [46, c. 3—4]; yromos-
HO monmuTuke [62]; yromoBHOMYy 3akoHy [31,
c. 251]; yronoBHoO#1 orBeTcTBeHHOCTH [12, c. 344];
OTZICNIbHBIM  YTOJIOBHO-TIPABOBBIM HHCTHTYTaM H
oTaenbHBIM HOpMaM [39, c. 18—19]; cucreme yro-
JIOBHBIX HakazaHWH [58]; yronoBHOMY Haka3aHHUIO
[43; 69]; oTnenbHBIM BUAAM Haka3aHui [4]; peanu-
3alMK OTACIBHBIX IIejel Hakazanus [59]; cymeO-
Hoit pakTuke [37].

Ha BepxHem ypoBHE pacrionaraercs Karero-
pust 3h(hEKTHBHOCTH TPABOBOTO PEryJIHPOBaHUS
[46, c. 3-4], uccnenmyemass B IENSAX OICHKU pe-
3yIBTATUBHOCTH TIPaBOBOM CHUCTEMBI B ILIENIOM.
VYpoBHeM HUKE — 3PPEKTUBHOCTH YTOJIOBHOM ITO-
mutukn. CyliecTByeT MHEHHE, 4YTO A(QeKTH B-
HOCTB IOCIIIHEH AIKBUBAJICHTHA 3((EKTUBHOCTH
YTOJIOBHOI'O 3aKOHOAATENbCTBa . J[elCTBUTENBHO,
YrOJIOBHBIN 3aKOH (OPMHUpPYETCsl B paMKax YT o-
JIOBHOW TTONUTHKH, OCHOBHBIMH METOJIAMH KOT O-
POH SIBJISIOTCSI KpUMUHAIIM3AIMS U JICKPUMHHAIIN-
3anums, MeHaau3aIws, AerneHanu3anys, auddepen-
Ualys W WHIWBHYaJIN3al[isl YTOIOBHOW OTBET-
ctBeHHOCTH [31, c. 251]. YronoBHas mONHUTHKA
peanu3yercs B yrOJIOBHOM 3aKOHE, a 3HAUMT, «3 (-
(DEeKTUBHOCThH YTOJIOBHOMW TTONUTHKI» TOXJECTBCH-
Ha «3((HEKTUBHOCTH YIOJIOBHOI'O 3aKOHAY.

Nmeercst cxoqHasi TOUKa 3peHHs, B COOTBET-
CTBHH C KOTOPOH 3(PEKTUBHOCTH YTrOJIOBHOH I10-
JINTUKU Ha MPAKTUKE CBOTUTCS K 3((HEKTUBHOCTH
YTOJIOBHO-TIPABOBBIX HOPM U JIOJIKHA OIICHHBATHCSI
¢ yueroM 3((EKTHBHOCTH OTACIBHBIX IPABOBBIX

149

WHCTUTYTOB, OTpaciell MpaBa M TPYMIl OTpacIieH
npasa [39, c. 12-19]. Otnuune yka3aHHBIX MO3HU-
WU COCTOMT B INUPOTE TOHWMAHUS TEPMHHA
«yroJOBHAs MOJIMTHKA», Kyla KpoMe COOCTBEHHO
YTOJIOBHO-TIPABOBOM MOJUTUKKA MHOT/IA BKIIFOYAIOT
W YTOJIOBHO-UCIIOIIHUTEIBHYIO, YrOJIOBHO-TIPOIIEC-
CyallbHYIO, KpPUMHHAJIMCTHUECKyI0 H np. [45,
c. 106].

OOmMM Ke SIBJIICTCS MPHU3HAHUE HEOOXOJ M-
MOCTH aHallu3a HE OTJCIBHBIX YTOJIOBHO-IIPABO-
BBIX HOPM, a WX B3aMMOCBS3aHHOTO KOMIUIEKCA,
CaMOCTOSITEIBHBIX YTOJIOBHO-TIPABOBBIX HMHCTHTY-
toB. Tak, Hampumep, M. M. Ycmanos, a¢dexrn B-
HOCTh YCJIIOBHO-JIOCPDOYHOTO OCBOOOXKICHHUSI OT
OTOBIBaHUSI HAKA3aHUS OI[CHUBAET B COBOKYITHOCTH
C KayecTBOM 3aKOHOJATEIBHOH periaMeHTaluu
HOPM O JIOCPOYHOM OCBOOOXJICHHH, MX IPABUIb-
HBIM TPUMEHEHHEM B TMPaKTUKE, OpraHu3aiuen
WCIIOJTHEeHU MPUHATHIX pemenuit [65, c. 98]. U Ta-
KOH IOJXO/ MBI IMOJIaraeM BEPHBIM, TaK Kak IpU
n3ydeHnn 3 EKTUBHOCTH YCIOBHO-OCPOYHOTO
OCBOOOXK/ICHHSI HCCIICIOBATENIN JIOJDKHBI YUUTbI-
BaTh KAaTErOPHIO COBEPIICHHOTO TPECTYILICHHUSI
(ct. 15 YK P®), ocobeHHOCTH Ha3HAUYEHHOTO Ha-
Ka3aHUsi, COBOKYITHOCTH BO3JIaraeMbIX Ha OCYX-
JICHHOTO OO0SI3aHHOCTEH, MPENyCMOTPEHHBIX 4. 5
ct. 73 YK PO, u T. 1.

CkazaHHoe, BIpPOYEM, HE PaCIPOCTPAHSETCS
Ha paboThl TEOPETUYECKOr0 Xapakrepa, MOCBS-
HIeHHBIE 00IUM TpobiieMaM 3(h(HEeKTUBHOCTH Tpa-
BOBBIX HOPM. B 3TuX Tpynax aBTopbl (GopMHPYIOT
obmmue mpeacTaBieHus: 00 3PPEKTUBHOCTH U yC-
JIOBUSIX, TIPY KOTOPBIX OHA JIOCTHTAeTcsi Oe3 yuera
crenu(UKN OTIEIbHBIX oTpacieit mpasa [30].

A. A. Tep-AKoIlOB py UCCIIETOBaHUU BOW H-
CKMX TPECTYIUICHHH YCTAaHOBWIJ, 4TO 3()(DHEeKTHB-
HOCTh OTBETCTBEHHOCTH 3a WX COBEpPIICHUE TOX-
nectBeHHa 3()(HEKTHBHOCTH COBOKYITHOCTH IPaBO-
BBIX OCHOBAaHHM JIJISl TIPUBJICYCHHS] K OTBETCTBECH-
HOCTH 32 TaKHe IocsraTelnbcTBa. B kauecTBe Kpu-
Tepusi SQPEKTHBHOCTH YTOJIOBHOW OTBETCTBEHHO-
CTH OH NPEIJIOKWI HCIONB30BaTh Kod(duImenT,
B3sIB 32 OCHOBY €TI0 pacuera YMcIIO JIMII, CKIIOHHBIX
K COBEPIICHHUIO TIPECTYIUICHHUS M BO3CPKABIINXCS
OT TpoTuBOMpaBHOro aesHus [61, c. 289-347].
3mece HEOOXOAMMBI HEKOTOPBIE MOSCHEHHUs. Bo -
MEPBBIX, YTOJOBHYIO OTBETCTBEHHOCTH aBTOp ITO-
HUMaJl IIIMPOKO, BKIIIOYAsi B Hee HeOIaronpusTHbIe
MPAaBOBBIE TIOCIEJCTBUSI COBEPIICHUS MPECTyIUIe-
HUSI, 8 TAK)KE OCO3HAHUE OCYXKJICHHBIM BO3JIOKEH-
HOU OTBETCTBEHHOCTH B KayeCTBE CTHMYJa K CO-

the need to improve labor efficiency, efficient use
of allocated funds, advertising efficiency, etc.

It is necessary to mention one more definition
of effectiveness, according to which it is interpreted
as “...a significant ratio of changes at the output of a
non-equilibrium system to changes at the input, al-
lowing one to determine its criteria” [55, p. 827]. It
makes sense to apply such understanding in relation
to the assessment of legal institutions’ effectiveness,
since the nonequilibrium state implies such a prop-
erty of the system as controllability: exerting a legal
regulatory effect, we get a certain result, effect. It
does not make sense to apply a controlling action to
an equilibrium system, which always strives only
for its stable state.

In criminal law literature, the term “effec-
tiveness” is applied in relation to legal regulation
[46, pp. 3—4]; criminal policy [62]; criminal law
[31, p. 251]; criminal liability [12, p. 344]; sepa-
rate criminal law institutes and individual norms
[39, pp. 18-19]; system of legal penalties [58];
criminal penalties [43; 69]; certain types of pu-
nishment [4]; implementation of individual goals
of punishment [59]; judicial practice [37].

At the top level is the effectiveness of legal
regulation [46, pp. 3-4], studied in order to assess
the effectiveness of the legal system as a whole. At
the level below is the effectiveness of criminal poli-
cy. There is an opinion that the effectiveness of that
is equivalent to the effectiveness of criminal law.
Indeed, criminal law is formed in the framework of
criminal policy, whose main methods are criminali-
zation and decriminalization, penalization, depena-
lization, differentiation and individualization of
criminal liability [31, p. 251]. Criminal policy is
implemented in criminal law, which means that the
“effectiveness of criminal policy” is identical to the
“effectiveness of criminal law”.

There is a similar point of view, according to
which in practice the effectiveness of criminal
policy is reduced to the effectiveness of criminal
law norms and should be evaluated taking into
account the effectiveness of individual legal insti-
tutions, branches of law and groups of branches
of law [39, pp. 12—-19]. The above-stated posi-
tions differ in the breadth of understanding the
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term “criminal policy”, which, besides criminal
law policy, sometimes comprises criminal execu-
tive, criminal procedure, criminalistics policy,
etc. [45, p. 106].

The common thing among the above views is
the recognition of the need to analyze not indi-
vidual criminal law norms, but their intercon-
nected complex, independent criminal law institu-
tions. For example, . M. Usmanov, assesses the
effectiveness of parole together with the quality
of the legislative regulation of the rules on release
on parole, their correct application in practice,
organization of the implementation of the deci-
sions made [65, p. 98]. We deem this approach
correct because, when studying the effectiveness
of parole, researchers should take into account the
category of the crime committed (Article 15 of
the Criminal Code of the Russian Federation), the
particular features of the punishment imposed, the
set of obligations imposed on the convicted per-
son under Part 5 of Article 73 of the Criminal
Code of the Russian Federation, etc.

What has been said does not apply, though,
to theoretical works devoted to general problems
of the effectiveness of legal norms. In such
works, authors develop general ideas about the
effectiveness and conditions to achieve it, without
taking into account the specifics of individual
branches of law [30].

In the study of military crimes, A. A. Ter -
Akopov found that the effectiveness of responsi-
bility for committing those is identical to the ef-
fectiveness of the totality of legal grounds for
bringing to justice for such encroachments. He
proposed using the coefficient calculated based on
the number of persons inclined to commit a crime
and having refrained from it as criteria for the effec-
tiveness of criminal liability [61, pp. 289-347].
Some explanations are needed here. First, the
author understood criminal liability widely and
considered it to be including the adverse legal
consequences of committing a crime, as well as
the convict’s perception of the assigned responsi-
bility as an incentive to observe the rules of con-
duct. Second, he considered the degree of the im-
pact of the rule of law on behavior to be the main
indicator of its effectiveness [61, pp. 289-347].



bvimxo C. IO., Bapvieun A. H.

OJFOZICHUIO TIPaBWIJI TIOBEJeHUsl. BO-BTOpBIX, cTe-
[IEHb BO3JEHCTBUS IPABOBOM HOPMBI Ha IIOBEJE-
HUE OH PaccMaTpHBaj B Ka4yecTBE IMIABHOTO TMOK a-
3arens ee apdexkruBHocTH [61, c. 289-347].

Ecrmu vcxomuTh M3 TOTO, 4TO MPaBOMOCIY II-
HOC TIOBEICHHE JIOCTHTaeTcsi MPUMEHEHHEM Yro-
JIOBHO-TIPABOBBIX HOPM, TO, CKOpEe BCEro, JTOT
aBTOp MMeeT B BHIY (haKTHYeCKOe MPUMEHECHHE
YrOJIOBHOTO 3aKOHA, TOYHEE — HAa3HAYCHHs YTO-
JIOBHBIX HaKa3aHWH JIMIAM, COBEPIIMBIINM IIpe-
cryminenns. OHAaKO B TakoM pakypce 3QexTH B-
HOCTbH YTOJIOBHOW OTBETCTBEHHOCTH OTOXKICCTBIISI-
ercs ¢ IPPEKTUBHOCTHIO MPEAYIPEAUTETHLHOTO
BO3JICHCTBUS YTOJIOBHOT'O HAKa3aHUSI.

A. D. XKajnuHckuii IPUMEHSIT CIIOBO <« dek-
TUBHOCTBY 10 OTHOIICHUIO K YrOJIOBHOMY TIPaBy,
YTOJIOBHO-TIPAaBOBOMY 3aKOHOTBOPYECTBY W TIpa K-
THKE TPUMEHEHHS yroJIOBHOrO 3aKkoHa [15, ¢. 819—
821]. Tlomaraem, 4TO MCHOIH30BAaHHBIE MM TOHS-
THSI DKBUBAJICHTHBI YK€ PACCMOTPEHHBIM HaMH
«3(h(HEKTUBHOCTH YTOJIOBHOT'O 3aKOHa», «3(QeK-
TUBHOCTU YTOJIOBHOM TONUTHKH», a Takke Q-
(beKTHBHOCTH Cy/1eOHOI MPAKTUKN.

B teopun yronosHOro npasa oueHky 3ddek-
TUBHOCTH IIpaBa MEPBOHAYAIBLHO MPEAIONIaraioch
OCYIIECTBISATh Ha OCHOBE ONTHUMAllbHOCTH, Ipa-
BHJIBHOCTH, 0OOCHOBAHHOCTH H I1€I€CO00Pa3HOCTH
npaBoBBIX HOpM [21, c. 143; 30, c. 23-24]. Ognaxo
371eCh BO3HUKACT PsJ] BOIPOCOB, CBSI3aHHBIX C OI-
peleNieHueM COOTBETCTBYIOIIMX MOHSITHH («IIpa-
BWJIBHOCTE» M «ONTHUMAJIBHOCTH»). OmnTHUMAaNh-
HOCTh TPEIONaraeT KOMIIPOMHUCC: BO3MOXKHBI
pelleHus, JaloHe OTIIHYHbIE Pe3YAbTaThl OBICTPO,
HO ¢ OOJBIIUMHU 3aTpaTamu 00, HA00OPOT, Xy -
IIHe pe3ylnbTaThl, HO MEJICHHEEe W JICIICBIIC.
C TeopeTHyecKol TOYKH 3PEHHsS KPUTEpUH OINTH-
MaJIbHOCTH MHTEPECEH TEM, YTO TEOPETHKH IpaBa,
MBITAsCh B psijie CIydaeB OIEHUBATh d((EKTHB-
HOCTh TIPABOBOTO PETYJIMPOBAHUSI C Y4ETOM pa3-
JUYHBIX M3/IEpXkKeK, (aKTHYECKH TOBOPSAT 00 or-
TUMaJILHOCTH.

O HeoOXOAMMOCTH pa3rpaHUuYCHUs MOHSITHN
«3((GEKTUBHOCTEY H «ONTHUMAIBLHOCTBY» IHCAIH
H. C. Camomenko u B. . Hukuntunckuii. Ot
aBTOpBI onpeaelsian 3(p(HEKTUBHOCTh B 3aBUCH-
MOCTH OT CTENICHH MPHUOINKECHUS K IIEIH, MMOJIe3-
HOCTH (COOTHOIIICHUSI pe3ynbTara JICHCTBHUS HOP-
MBI M PA3JIMYHBIX TTOOOYHBIX 3()(HEKTOB) M IKOH O-
MHUYHOCTH (MaTepuaIbHBIX 3aTPaT, HEOOXOIAUMBIX
st obecriedeHuss (QYHKIMOHUPOBAHHS HOPMBI)
[53, c. 5-7].
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B npanpHeliieM paccMaTpuBaeMblil TTOIXOJ
CMEHWJICS (YHKIIMOHAIBHO-TIENEBbIM [67, c. 19—
20], xorpa 3¢ (deKTHBHOCTh TOHUMAETCSI KakK OT-
HOIIICHUE MEXNIy (aKTUYeCKh TOCTHUTHYTBIM pe-
3yJABTaTOM U TOW WENbIO, JJIS JOCTHXKEHHUS KOT O-
poit HopMBI ObLTH co3maHsl [27, ¢. 168; 48, c. 168].
B wmemom, Takoe ompezeneHue MpencTaBiIsIeTCs
yAQ4HBIM, TIOCKOJNBKY IIENb YTOJIOBHO -IIPABOBOTO
pEeryJaupoOBaHusl JIOCTaTOYHO YETKO OIpeJeNneHa,
Hanpumep, B cT. 2 YK P® «3amaun YromaoBHOro
konekca Poccuiickoit @enepanun». IIpu 3To0M M 0-
I'yT OBITH CHOPMYITHPOBAHBI IMITUPUIECCKH TTPOBE-
psiemMble pe3yabTaThl MPUMEHEHUS YTOJIOBHOTO H a-
Ka3aHUs.

B. A. ®enocosa npemiarana npuInHHO-QYHK-
LIMOHAJILHO-TICJICBOW TIOAXOA OLICHKH A(PHEKTH B-
HOCTH, TPH KOTOPOM TOMHMO PE3yIbTaTUBHOCTH
HOPMEBI OIIEHHUBAJIOCh M €€ COBEPIICHCTBO [67,
c. 20]. B 2T10ii cBA3M 3aMETHUM, YTO COBEPIIEHCTBO
HOPMBI 3aBHCUT OT MHOXKECTBa (DaKTOPOB, B 4acT-
HOCTH OT TOYHBIX (OPMYJIUPOBOK 3aKOHOATEINS,
YTO TIO3BONUT M30€KAaTh Pa3sHOYTCHHUE, TyOIHp O-
BaHUE MOHATHH U T. 1. OnHAKO K 3PPEKTUBHOCTH
MPAaBOBOTO PETYJIMPOBAHUSI YKa3aHHbIC (DAaKTOPHI
HMMEIOT JIMIIb KOCBEHHO OTHomeHue. [lomoxxeHus
neiicteyromero YK P® (pasuo xak u YK PCOCP
1960 r.) MHOrOKpaTHO TpaHC(HOPMHPOBAIUCH 3a-
KOHOJIaTeieM, OTJebHbIe JeHUHUIIMN TOJBEpTa-
JUCh 00OCHOBAaHHOW KPHUTHUKE CO CTOPOHBI TEope-
THUKOB, OJHAKO CaMH YTOJIOBHO -TIPaBOBBIE HOPMBI
MPH 3TOM IMPOAOIDKAJIM OKa3bIBaTh MPEAyIpes n-
TeNbHOE BO3/IeHCTBHE Ha MPECTYMHOCTh. KoHeuHo,
HU3KUAH YpOBEHb 3aKOHOAATEIbHOW TEXHHUKH CIIO-
coOCH BBI3BATH MPOOIEMBI B CYIeOHOW TpPaKTHKE
(Hampumep, MPU MHOTO3HAYHOCTH HCIIOIB3YyEMBIX
(hOpMYITHPOBOK) M MPHUBECTH K CHIKEHHUIO ee 3-
(extuBHOCTH. [T09TOMY COBEpPIIEHCTBO IOpHANYE-
CKOM TEXHHWKH, 3aKOHOHATENbHOTO OMHCAaHUS, H e-
COMHEHHO, SIBIISIETCSl Ba)KHBIM, HO HE OCHOBHBIM
(hakTOpOM B TPABONPUMEHHUTEIHHON JEATENbHO-
CTH W JIOJDKHO PaccMaTpUBaThCsl Kak yclloBHE 3 (-
(hEeKTUBHOCTH HOPMBI.

ABtopbl MOHOTpadguu «IPPEKTUBHOCTH Tpa-
BOBBIX HOPM» MPOBOISAT pa3/ieleHne Ha IOpUany e-
CKYI0 U COIMaNIbHYIO 3P PeKTUBHOCTH. FOpuamnye-
CKasi COCTOHT B TOM, YTO JESITEIbHOCTH JIFONIEH He-
TTOCPEICTBEHHO OIpe/eNsieTcs, HarpaBiseTcs ca-
MOM HOPMOM, a colHaibHasg — B TOM, YTO JIOCTH-
rafotrcsi Ooiiee OTHAJCHHBIC COIUABHBIC MOCIE-
CTBHSI, BBICTYIAIOIINE B KaueCTBE €U TOCY/ap-
CTBEHHOTO ynpasieHus [27, c. 48]. Mneto mono06-

Bytko S. Yu., Varygin A. N.

If we proceed from the fact that law-abiding be-
havior is achieved by the application of criminal
law norms, then, most likely, this author means
the factual application of criminal law, more pre-
cisely, the assignment of criminal punishments to
persons who have committed crimes. However, in
this perspective, the effectiveness of criminal lia-
bility is identified with the effectiveness of the
preventive effect of criminal punishment.

A. E. Zhalinsky applied the word “effective-
ness” in relation to criminal law, criminal law-
making and the practice of criminal law applica-
tion [15, pp. 819-821]. We believe that the con-
cepts he used are equivalent to the “effectiveness
of criminal law”, “effectiveness of criminal poli-
cy”, and also “effectiveness of judicial practice”,
which we have already considered.

In the theory of criminal law, the evaluation
of the effectiveness of law was originally sup-
posed to be carried out based on optimality, cor-
rectness, validity and expediency of legal norms
[21, p. 143; 30, pp. 23-24]. However, here arise a
number of questions connected with the defini-
tions of the corresponding concepts (“correct-
ness” and “optimality”’). Optimality assumes a
compromise: either solutions that give excellent
results in a short period but at great expense, or,
conversely, worse results but achieved in a slower
and cheaper way. From a theoretical point of
view, the optimality criterion is of interest here
since, when trying to evaluate the effectiveness of
legal regulation with due account of various costs,
theorists of law actually speak of optimality.

I. S. Samoshchenko and V. I. Nikitinsky
wrote about the need to distinguish between the
concepts “effectiveness” and “optimality”. These
authors determined the effectiveness depending
on the degree of approximation to the goal, utility
(the ratio between the result of applying the norm
and various side effects) and efficiency (material
costs necessary to ensure the functioning of the
norm) [53, pp. 5-7].

Subsequently, this approach was replaced by
a functionally targeted one [67, pp. 19-20], under
which effectiveness is understood as the relation-
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ship between the actual result achieved and the
goal for which the norms were created [27, p.
168; 48, p. 168]. In general, this definition seems
to be a good one, since the purpose of criminal
law regulation is quite clearly defined, for exam-
ple, in Article 2 of the Criminal Code “Objectives
of the Criminal Code of the Russian Federation”.
At the same time, empirically verifiable results of
criminal punishment can be formulated.

V. A. Fedosova proposed a causal-func-
tional target-oriented approach to evaluating ef-
fectiveness, under which, not only the effective-
ness of a norm but also its perfection was eva-
luated [67, p. 20]. In this regard, we should note
that the perfection of a norm depends on many
factors: the exact wordings used by the legisla-
tor, which exclude discrepancies, duplication of
concepts, etc. However, these factors are only
indirectly related to the effectiveness of legal
regulation. The provisions of the current Crimi-
nal Code of the Russian Federation (as well as
the Criminal Code of the RSFSR 1960) were
repeatedly transformed by the legislator, some
definitions were subject to valid criticism from
theorists, but the criminal law norms themselves
continued to exert a preventive effect on crime.
Of course, a low level of the legislative tech-
nique can cause problems in judicial practice
(for example, with ambiguous wordings used)
and, ultimately, lead to a decrease in its effec-
tiveness. Therefore, the perfection of the legal
technique and legislative description is undoub-
tedly an important but not the main factor in law
enforcement, and should be considered as a con-
dition for the effectiveness of the norm.

The authors of the monograph “Effectiveness
of legal norms” distinguish between legal
and social effectiveness. Legal effectiveness
is about that people’s activities are straightfor-
wardly determined, directed by the norm
itself, while social effectiveness is that more dis-
achieved,

tant social  consequences  are

being the goal of public government [27, p. 48].
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HOTO pa3rpaHWYCHHs] MBI TIOJIaraéM BeChbMa HMHTE-
PECHOM U TOJE3HOM, IOCKOJIBKY OCHOBAHHBIA Ha
Hell 1oAXoj I03BOJIAET IIPEoAoieBaTh OIpaHUY e-
HUf, CBA3aHHBIE C TPUMEHEHHEM Y3KOIPaBOBBIX
KpuTepreB 3G eKTHBHOCTH.

YeaoBus 1 Kputepuu 3(pPeKTUBHOCTH
NMPaBOBbIX HOPM

B Teopun B kauecTBe yciaoBust 3P(HEKTHBHOCTH
MPaBOBBIX HOPM HAa3bIBAIMCH: 1) COOTBETCTBHE
MIPaBOBOI HOPMBI CTPYKType 00IIecTBa (KIaccoBOi
1 COLMAJBHON) CIOKHUBIICHCS B HEM CHCTEME 00-
IIECTBEHHBIX OTHOIIEHHUH, TOCTIOICTBYIOIINM B HEM
WJICONIOTHUH U KYJBTYpE; 2) COBEpPIICHCTBO 3aKOH O-
JIaTeNIbCTBA, TIOHMMAaeMOe KaK a/JeKBaTHOCTH 3aKO-
HOJATENIbHBIX MOJIOKEHUH COLMAaTbHO-IKOHOMUYEC-
KHM, HJCOJOTHYECKUM U KYJIBTYPHO-TICHXOJIOTH-
YECKHM YCJIOBHSAM; 3) OpraHW3alMOHHAsl COCTaB-
JIATONIAs, MOJ KOTOPOM TOApa3yMeBaeTcs AesTeN b-
HOCTb ITPABOTBOPYECKUX, TPABOMPHUMEHUTENBHBIX U
MPaBOOXPAHUTENBHBIX OpraHoB; 4) crenuduka mo-
JINTUYECKOM M IPABOBOM KyJBTYphl MPEACTABIIE H-
HBIX B OOILECTBE CIIOCB W TPYII HACENCHUS, €ro
MIPaBOBOE CO3HAHHE; 5) COBEPIIEHCTBO MPaBOIPH-
MEHUTENBHOU nesTensHocTh [27, ¢. 76-83].

B. M. ChpIpbIX TakKe OTHOCHT K YCIIOBHSIM CO-
nuanbHON 3(pPEeKTHBHOCTH HOPM TpaBa psia 00CTOs-
TEJILCTB, BHEIIHUX 0 OTHOIIEHHIO K CAMOMY ITPaBy:
YPOBEHb 3KOHOMHUYECKOTO Pa3BUTHS OOIECTBA, Yp O-
BEHb KYJIBTYpbI €ro wieHos [60, c. 270-273].

JI. 1. CiupuoHOB, B OTIIMYHE OT BBINICHA-
3BaHHBIX ABTOPOB, K YCIOBUSM AS((PEKTHUBHOCTH
MIPaBOBBIX HOPM OTHOCHT TOJIBKO T€, KOTOPBHIE CB -
3aHBl C JEATENbHOCTHIO 3aKOHOMAATENss MU TpaBo-
MIPUMEHUTENBHBIX YUPEXKIIEHHI U OPraHOB: CBOW-
CTBa OOIECTBEHHO OMACHBIX JISTHUH OTPayKaroTCs
B 3aKOHE CBOEBPEMEHHO, MPABWIIBHO U TOJIHO; I10-
JIOKEHHS YTOJIOBHOTO 3aKOHOJATEIhCTBA COOTBE T-
CTBYIOT HOpMaM MOpajil ¥ YPOBHIO IPAaBOCO3HA-
HUS HaceleHHs; TpebsABIseMble IOPUANYECKUE
TpeOOBaHUS aJIeKBAaTHBI COIHAIbHO-3KOHOMH YeC-
KAM W TIOJIMTHYECKHM 3aKOHOMEPHOCTSIM O0IIECT-
Ba; YrOJIOBHOE 3aKOHOJATENbCTBO CTAOMIIBHO, a
MIPaBOBbIE HOPMBI MPHUMEHSIOTCS €IUHO00pa3Ho;
YrOJIOBHO-TIPABOBBIE CAHKIIMU COYETAIOTCS C Me-
pamMu OOIIECTBEHHOTO BO3ACWUCTBHUS; HacCEIeHUe
nHpopMupyercs 0 cofep>kKaHUM YrOJIOBHO-IIPaBo-
BBIX HOPM, OCO3HA€T HEOTBPATHMOCTh HaKa3aHUS;
yrojoBHas MOJWTHKA HE MOABEp)KEeHA PE3KUM H3-
MeHeHusM [57, c. 211-221].

M. JI. laproponckuii k ycioBusM 3¢ ¢ek-
THBHOCTH YTOJIOBHBIX Haka3aHWUW oTHocwiI: 1) co-
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OTBETCTBHE YTOJIOBHO-IIPABOBOIO 3arpera JeHcT-
BYIOIINM B 00mIecTBe OOBEKTUBHBIM 3aKOHOME -
HOCTSIM;

2) coOmronenre  YroJIOBHO -ITPaBOBBIX

MPUHLIMIIOB;  3) HEOTBPATUMOCTh  HaKa3zaHHIi;
4) cTaOMIBHOCTD YTOJOBHOM IMOJHUTHKH; 5) ITOCTH-
JKEHHE COOTBETCTBMSI MEXKIY MPAKTUKOW HazHaude-
HUsI HaKa3aHUM W OOIIECTBEHHBIM MHEHUEM [69,
c. 70].

WnTepec mpencraBnsier Takoe yciaoBue 3¢-
(beKTUBHOCTH, KaK CTaOWIIBHOCTH YTOJIOBHOHM IIO-
JUTUKHU, T. €. HEU3MEHHOCTh YTOJIOBHOTO 3aKOH O-
JIaTeNbCTBA M MPABONPUMEHHUTENBHON TPAKTUKH.
[lomaraemM, 4YTO B HEKOTOPBIX OOCTOSITEIbCTBAX
JAHHBIA (AaKTOp MOXKET BIUSATH B CTOPOHY KakK I10-
BBIIICHUS, TaK M CHIKECHUSI dPPEKTUBHOCTH Mpa-
BOBBIX HOPM M, B YaCTHOCTH, Haka3zaHui. Ilo3ro-
My, TOBOpSl O CTaOWJIBHOCTH, HY)XHO YyKa3bIBaTh,
KOTJ]a OHa SBJSieTCA OJlaroM, a B KaKUX CIydasix
BJIEYET MPOBANbI B MPOTUBOJACHCTBUU TPECTYITHO-
CTH, KOTJa HEMOBOPOTIMBOCTH YTOJIOBHO -TIPaBO-
BOTO 3aKOHOAATENbCTBA HE TO3BOJIAET aJEKBaTHO
pearnpoBaTh Ha MEHSIOLIUICS XapakTep MpecTyII-
HOCTH. B yCIIOBUSIX OTCYTCTBHS 3KOHOMHYECKHUX U
COIIMAJIBHBIX TOTPSACEHHH, KOIja TPEecTYMHOCTh
MPOTHO3MpPYEMa M XOpPOIIO H3y4deHa, HEU3MEH-
HOCTb 3aKOHOJIATENILCTBA OyerT O1aroTBOpHO BII U-
SITh HA CKOPOCTh M KAu€CTBO MPUMEHEHHS yrojioB-
HO-TIPaBOBBIX HOpM. OJIHAKO MUP BXOIHT B DIIOXY
TypOyIE€HTHOCTH, HENPEACKa3yeMOCTH, KOTa CT a-
OWUJIBHOCTH YTOJOBHOHM MOJWUTHUKU PaBHO3HAYHA €e
CTarHanuy, KartacTpohUYecKOMY OTCTAaBAaHHIO OT
OBICTPO MEHSIIOIICHCS KapTUHBI TPECTYITHOCTH.
Takoe HEcoOTBeTCTBHE MMEET MecTo B chepe He-
3aKOHHOTO 000pOTa HapKOTHYECKHUX CPEICTB |
MICUXOTPOITHBIX  BEIIECTB: TPECTYIIHUKA Hay4H-
JUCh OBICTPO MEHSITh XMMHUYECKUH COCTaB HapKO-
THKOB M TpojaBaTh X Oe3Haka3aHHO B TeUEHHUE
HECKOJIbKUX MECALEB, /IO MOSBICHUS WX B CITHCKE
3anpenieHHbIX HapKOTHYECKUX CPEICTB M IICHXO-
TPOITHBIX BEUIECTB. B 3TOT mepuos cTpany HaKphI-
BAa€T BaJ CMEpTeH, CBSA3aHHBIX C IPUMEHEHHEM
HOBEUIINX HAapKOTHKOB, a HAPKOTOPTOBIBI YK€
TOTOBBI BEIOPOCHTH Ha PHIHOK HOBOE 3€IIbE€, 3aMbl-
Kasi 3TOT MOPOYHBIN KPYT.

CTalbMIbHOCTD 3aKOHA B MOMOOHOW CHUTYaIluu
paBHOCHUIIbHA ero orcytcTBuio. llosTomy mpas
M. JI. lllaproponckuii, Ha3bIBaBIIMII COOTBETCTBUE
YrOJIOBHO-TIPABOBOTO 3arpera OOBEKTHBHBIM 3a-
KOHOMEPHOCTSIM KU3HU OOIIIecTBa B KauecTBE ycC-
JioBHst 3(p(HEKTUBHOCTH HAKa3aHUSI.

3aBepmasi 0030p OMHCAaHHBIX B TEOPHU YCIIO-
BUH A((DEKTUBHOCTH MPABOBBIX HOPM, HEOOXO[ U-

We deem the idea of such a distinction rather in-
teresting and useful, since the approach based on
it makes it possible to overcome the limitations
associated with the application of narrow legal
criteria of effectiveness.

Conditions and Criteria
of the Effectiveness of Legal Norms

In theory, the following were regarded as
conditions for the effectiveness of legal norms:
1) the correspondence of the legal norm with the
structure of society (class and social), the system
of social relations that has developed in it, the
state-supported ideology and culture; 2) the per-
fection of the legislation, understood as the ade-
quacy of the legal provisions to the socio-
economic, ideological and cultural-psychological
conditions; 3)the organizational component,
which includes the activities of law-making and
law enforcement agencies; 4) the specificity of
the political and legal culture of the strata and
groups of the population represented in society,
its legal awareness; 5) the perfection of law en-
forcement [27, pp. 76-83].

Among the conditions for social effective-
ness of legal norms, V. M. Syrykh also identifies
a number of circumstances external to the law
itself to the: the level of economic development
of society, the level of culture of its members [60,
pp. 270-273].

In contrast to the abovementioned authors,
among the conditions for the effectiveness of le-
gal norms L. I. Spiridonov sees only those related
to the activity of the legislator and law enforce-
ment institutions and bodies: the properties of
socially dangerous acts are reflected in the law in
a timely, correct and complete manner; criminal
law provisions comply with the norms of morality
and the level of legal awareness of the population;
legal requirements are adequate to the socio-
economic and political laws of society; criminal
legislation is stable, and legal norms are applied
uniformly; criminal and legal sanctions are com-
bined with measures of public influence; the pop-
ulation is informed about the content of criminal
law, is aware of the inevitability of punishment;
criminal policy is not subject to drastic changes
[57, pp. 211-221].

According to M. D. Shargorodsky, the condi-
tions for the effectiveness of criminal penalties
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include 1) compliance of the criminal law prohi-
bition with the objective laws existing in society;
2) compliance with the criminal law principles; 3)
inevitability of punishment; 4) stability of crimi-
nal policy; 5) achieving a correspondence be-
tween the practice of sentencing and public opi-
nion [69, p. 70].

Such a condition of effectiveness as the sta-
bility of criminal policy is of particular interest.
In our opinion, in certain circumstances this fac-
tor, which implies the immutability of criminal
law and law enforcement practice, can both in-
crease and decrease the effectiveness of legal
norms and, in particular, penalties. Therefore,
speaking of stability, it is necessary to indicate
when it is a benefit and in what cases it leads to
failures in counteracting crime, when the slug-
gishness of criminal law does not allow to re-
spond correctly to changing crime. In the absence
of economic and social upheavals, when crime is
predictable and well-studied, the immutability of
legislation would have a beneficial effect on the
speed and quality of the application of criminal
law norms. Unfortunately, the world is entering
an era of turbulence, unpredictability, when the
stability of criminal policy is equivalent to its
stagnation, a catastrophic lag from rapidly chang-
ing crime. This discrepancy occurs in the sphere
of illicit trafficking in drugs and psychotropic
substances: criminals learned to quickly change
the chemical composition of drugs and sell them
with impunity for several months, before they
appear on the list of prohibited narcotic drugs and
psychotropic substances. During this period, the
country was covered by a wave of deaths asso-
ciated with the use of new drugs, and drug dealers
were ready to throw a new potion into the market,
thus leaving no way out of this vicious circle.

The stability of the law in such a situation is
equivalent to its absence. Therefore, M. D. Shar-
gorodsky is right calling the compliance of the
criminal legal prohibition with the objective laws
of society a condition for the effectiveness of pu-
nishment.

Completing the review of the conditions
for effectiveness of legal norms described in
the theory, it should be noted that no matter how
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MO OTMETHTb, 4YTO, KaKMM OBl 3aMe4aTeIbHBIM H
COBEpIICHHBIM HH OBbLIO OBl 3aKOHOIATENbCTBO,
OHO JIOJDKHO IMOJKPETUISTHCS PABUIBHBIM U €M~
HOOOpa3HBIM NPUMEHEHHEM HOpM mpaBa. Kak or-
Meuasr M. 1. KoBaneB, HeBEpHOE IPUMEHEHUE UITU
(dakTHuecKkoe HEMPUMEHEHHWE TPaBOBBIX HOPM
CITOCOOHO OOECIIEHUTH CaMyI0 COBEPIIICHHYIO Ipa-
BOBYyIO cuctemy [23, c. 27-28]. [IpakTuuecku He-
3G PEKTUBHOCT, MOXKET TIPOSBISITECS B OTKase
OT IPUMCHEHHSI HOPM IpaBa (OTKa3axX B BO30YK-
JICHUH YTOJIOBHBIX JI€N), B HEBEPHOM BBHIOOpE BU-
OB W pa3MepoB HaKa3zaHUH, paclpoCTpaHEHUU
MPAKTUKA HA3HAYCHUsS HaKa3aHWH HIDKE HU3IIEro
npezena u T.0.

OreHKy 3 (GEKTUBHOCTH YrOJIOBHO-TIPaBOBOM
TTOJTUTHKH, YTOJIOBHOTO 3aKOHA, YTOJOBHO -IIPaBo-
BBIX HOPM, @ TaK)Ke HaKa3aHWU B TEOPHH Ipeiia-
rajgoch OCYIIECTBIIATh, OCHOBBIBASICh Ha IOKa3aTe-
JIAX TPECTYNHOCTH. B yacTHOCTH, Ha OCHOBE CBe-
JeHn# 00 ypoBHE, JTMHAMHUKE M CTPYKType BCei
MPECTYNHOCTH, PEIUJINBHON MPECTYMHOCTH U OT-
JeTbHBIX BHJIOB TIPECTYIJICHUH MPEAIaraioch
OlIEHUBATH YPPEKTUBHOCTH YTOJOBHOW TOJUTHKH
[39, c. 12-19].

Psim aBTOpOB pEKOMEHIIYIOT paccMaTpUBaTh
3G (HEKTUBHOCTh KaK JOCTHXKCHHE IIeJId C MUHH-
MyMmoM m3aepixkek [4, ¢. 21; 47, ¢. 43—44;]. K no-
CIIEAHUM TIpEeNsIarajoch OTHOCHUTH MaTepHallbHbBIE
3aTparbl Ha OCYIIECTBIIEHHE 3aKOHOTBOPYECTBA,
WBJICPKKH W TIONB3Y OT MPHHATUS HOPMBI, COOT-
HOIIEHWE MEXAy 3aTrparaMd W BeIromoi [15,
c. 821], PKOHOMHYHOCTH HOPMBI (pPacxoibl, CB f-
3aHHBIE C MPOMU3BOJCTBOM II0 YTOJOBHBIM JI€aMm,
orpeziessieMble KOIMYECTBOM KBaJU(PUITHPYIOIIUX
MPHU3HAKOB, BXOJSIINX B IPEIMET JIOKAa3bIBAHHMS)
[14]. OmHako, KaKk MBI yXe THcaly, YPPEKTHB-
HOCTb, OTIpe/ieisieMas Ha OCHOBE 3aTPaTHOTO KpH-
TEpUsi TOXKJICCTBEHHA ONTHUMAIbHOCTH, MPH KOTO-
poit HamTy4ymuM OyZieT KOMIIPOMHUCC MEX]Ty HEK O-
TOPBIM YXYIIICHHEM pPE3YIbTaTOB M CHUKCHUEM
JI0 TIPUEMJIEMOTO YPOBHS PacXoaoB. JTOT TOKa3 a-
TEllb MOKET B 3HAYUTENHLHOW CTEIIEHH MEHSTHCS B
3aBHUCHMOCTH OT TeX IleNiell U 3a/1ad, KOTopbIe TIp O-
BO3IIAIIAET 3aKOHONATENb, U OT MaTepUalbHBIX
pecypcoB, KOTOPBIMH pacroyiaraeT TOCYIapcTBO.
B T0 e Bpemst oneHka 3pHEKTHBHOCTH YTOIOBHO -
MPaBOBBIX HOPM HEBO3MOXKHa 0e3 yuera JOCTHU-
raeMbIX pe3yapratoB. M ecnm peub uaeT O Mpeny-
NPEeKICHHH Hauboiee OMACHBIX MPECTYIUICHUH
MPOTUB JKU3HU U 3JI0POBBS, TOCYIapCTBEHHON
0e30MmacHOCTH ¥ JIp., TO TOBOPUTH O TMPEIIOYTH-
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TENLHOCTH  OTJCNBHBIX  PEIAKIHUN  YrOJOBHO-
MPAaBOBOM HOPMBI MOXKHO JIMIIIb TOIIA, KOIJIA MPH
onMHaKoBOH 3(p(HEKTUBHOCTH OJJHA W3 HHUX BIIEYET
MEHBIIIHE 3aTPaThL.

Hannune Bo MHOrEX HOpMax OcobeHHOit uac-
™ YK P® ansrepHaTHBHBIX CAHKLHUNA COBEPILIEHHO
HE O3HaYaeT, 4To OleHKa 3¢ddexkTuBHOCTH COOT-
BETCTBYIOIIMX HAaKa3aHWUU JIOJDKHA MTPOBOAUTHCS C
YUETOM DKOHOMHYECKHX 3aTpaT Ha HMX HCIIOJH e-
nue. Cyps, onpenernsis BUJ HaKa3aHUsI, B KAKJOM
KOHKPETHOM CIIydae HCXOIUT H3 BO3MOKHOCTH
JOCTIDKEHUS TIPOBO3MIAINIEHHBIX B CT. 43 YK PO
Henei ¢ ydyeroM MHOXKecTBa ooOctostenbeTs. [1o-
9TOMY, UMesl B BHJIy 3aTpaTHbIi KpuTepuid dddex-
TUBHOCTH, CPEU allbTEPHATUBHBIX CAaHKIIMH HE0O-
XOIMMO OCTaBJISITh TONBKO TE€ W3 HHUX, KOTOPHIE
MPH CXOIHBIX 3aTparax JIEMOHCTPUPYIOT MakKc U-
MaJbHYI0 3(QQEKTUBHOCTh WM TO3BOJISIFOT JIOC-
THYb CXOMHYIO 3D (HEKTHBHOCTh MPHU MEHBIIUX 3a-
Tparax. Bnpodem, ecnu HopMma mpaBa JIEMOHCTPH-
pyeT BBICOKYH 3()()EKTHBHOCTh, TO YBEIUYCHHE
3aTpaTr Ha ee peasn3annio MOXKET OBITh JOIMYyCTH-
MBIM TIPH HaJMYHH Y TOCYJapCTBa JIOCTATOYHBIX
pecypcos.

[pencrapnsiercs, 4TO 3aTpaTHbIE KPHTEPHH
JIOJKHBI YUUTBHIBATHCS B IMPOIIECCE 3aKOHOTBOPH €-
CTBa IPH OICHKE 3aTpaT Ha PEaJU3aINI0 YrOJIOBH O-
To 3aKoHOJaTenbcTBa. OHAKO paccMaTpUBaTh HX B
KauecTBe KpuTeprsi SPPEKTHBHOCTH HOPM YTOJIOB-
HOT'O ITpaBa HaM MPECTABISETCS HEBEPHBIM.

¢ dekTHBHOCTH MpeayNpeIuTeTHLHOT0
BO3/eliCTBUSA Yr0JIOBHOTO HAKA3aAHUS

Kak MbI ykazanu BbIlie, HoHsATHE «d(DHEKTHB-
HOCTh» B YTrOJIOBHO-IIPABOBOW cdepe o3Hayaer
CIIOCOOHOCTH YTOJIOBHOTO 3aKOHA JOCTUTATH IIeIeH
YTOJIOBHO-TIPABOBOTO Bo3aelcTBHs. OQHAKO B yTO-
JIOBHOM TpaBe CaMOCTOSTENIbHBbIC IENH YKa3aHbI
TOJBKO ISl YTrOJOBHOrO HakazaHusi. [losTomy
TONBKO Ha OCHOBE HWH(OpPMAIMU O JOCTH)KEHUH
9THX IIeleld BO3MOXKHA OIeHKa S(PQPEKTUBHOCTH
BCEr0  YrOJOBHO-TPABOBOIO  PErYIH POBaHUSI.
K coxanenunto, He st Bcex Ieneld MOryT ObITh
MPEIOKEHbl 00bEKTUBHBIC TIOKA3ATEIH HX Peallu-
3aIny.

B coorBerctBum ¢ 4. 1 cr. 9 YUK PO, uc-
MpaBJieHUE TpernonaraeT GOpMUPOBAHNE Y OCY K-
JICHHOTO YBAYKHTEILHOTO OTHOIICHUS K YEJIOBEKY,
00IIIeCTBY, TPy/Iy, HOPMaMm, MpaBUIaM M TPaJHIIHI-
SIM YEIOBEYECKOTO OOIIEKUTHSI U CTUMYIUPOB a-
HUE TPABOIOCIYIIHOTO MOBEACHUS. B yromoBHOM

Bytko S. Yu., Varygin A. N.

wonderful and perfect the legislation is, it should
be supported by the correct and uniform applica-
tion of the law. As M. 1. Kovalev noted, incorrect
application or actual non-application of legal
norms can devalue the most perfect legal system
[23, pp. 27-28]. Practically ineffectiveness can
manifest itself in the refusal to apply the legal
rules (refusal to initiate criminal cases), in the
wrong choice of types and amount of punish-
ments, the spreading practice of sentencing below
the lower limit, etc.

In theory, it was proposed to perform evalu-
ation of the effectiveness of criminal law policy,
criminal law, criminal law norms based on crime
rates. In particular, an idea was put forward
to evaluate the effectiveness of criminal policy
on the basis of information about the level, dy-
namics and structure of all crimes taken as a
whole, recidivism and certain types of crime [39,
pp. 12-19].

Some authors recommend considering effec-
tiveness as achieving a goal with minimum costs
[47, pp. 43-44; 4, p. 21]. Those are supposed to
include the material costs of lawmaking, the costs
and benefits of adopting the norm, the relation-
ship between costs and benefits [15, p. 821], the
efficiency of the norm (costs associated with
criminal proceedings, determined by the number
of qualifying signs included in the subject of
proof) [14]. However, as we have already stated,
effectiveness determined on the basis of the cost
criterion is identical to optimality, in which the
best compromise will be the one between some
deterioration in results and reduction in expendi-
ture to an acceptable level. This indicator can
vary significantly depending on the goals and ob-
jectives that the legislator proclaims and on the
material resources available to the state. At the
same time, it is impossible to assess the effective-
ness of criminal law norms without taking into
account the results achieved. And if we are talk-
ing about preventing the most dangerous crimes
against life and health, state security and a num-
ber of others, then we can speak about the prefe-

rence for particular versions of the criminal law
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rule only when one of them entails lower costs
with the same effectiveness.

The presence of alternative sanctions in
many norms of the Special Part of the Criminal
Code of the Russian Federation does not at all
mean that assessment of the effectiveness of the
relevant penalties should performed taking into
account the economic costs of their execution.
Choosing the type of punishment, in each case the
judge proceeds from the possibility of achieving
the goals proclaimed in Article 43 of the Criminal
Code taking into account a variety of circums-
tances. Therefore, bearing in mind the cost-
effectiveness criterion, when choosing from alter-
native sanctions it is necessary to select only
those of them which either demonstrate maximum
effectiveness at similar costs or allow for achiev-
ing similar effectiveness at lower costs. However,
if the rule of law demonstrates high effectiveness,
an increase in the cost of its implementation may
be acceptable, providing the state has sufficient
resources.

It appears that cost criteria should be consi-
dered in the lawmaking process when assessing
the costs of implementing criminal law. However,
we deem it incorrect to apply them as a criterion
for evaluating the effectiveness of criminal law
norms.

Effectiveness of the Preventive Impact
of Criminal Punishment

As we stated above, the concept “effective-
ness” in the field of criminal law means the capa-
bility of criminal law to achieve the goals of crim-
inal law impact. However, in criminal law, inde-
pendent goals are specified only for criminal pe-
nalties. Therefore, it is possible to assess the effec-
tiveness of the entire criminal law regulation only
based on the information on the achievement of
these goals. Unfortunately, objective indicators of
implementation may be proposed not for all goals.

In accordance with Part 1 of Article 9 of
the Penal Code of the Russian Federation,
correction involves the formation in a convict
of a respectful attitude towards the people as
such, society, labor, norms, rules and traditions
of human society and the encouragement
of law-abiding behavior. Criminal law does not
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3aKOHOJIATENLCTBE IKeJIaeMble pe3yabTaThl | C-
MpaBJIeHUs] He packpbiBatoTcs. OHAKO €CTh OCHO-
BaHUs I[0jlaraTh, YTO OHU ITOHMMAKOTCS HHaue.
B coorBerctBum ¢ 4. 1 cr. 79 YK P®, ecnmu cyn
MPUXOIUT K BBIBOLY O BO3SMOKHOCTH HCIIPABJICHUS
OCYXKJICHHOTO 0e3 peaslbHOro OTOBIBAaHWSA Hakasa-
HUSl, OH IIOCTAHOBJISICT CYHUTATh €r0 YCIOBHBIM.
OnHako B TaKOM clly4ae HEMOHSTHO, [oYeMy Jia H-
HOE JINIIO BOOOIIE COBEPIIMIIO MpecTyruieHue. Be-
POSITHBIM [IPEJICTABIISIETCS, YTO IO, BO3MOXKHO-
cThr0 ucnpasieHus B YK P® B naHHOM ciydae
MMOHUMAETCSl M3MCHEHHE IEHHOCTHBIX YCTaHOBOK
JUYHOCTH TIOJ BIIUSTHHEM MOPAIBHOTO IOTpsiCe-
HUS, KOTOPOE WCIBITBIBACT JIMIO, MPEICTABIIEE
nepen cynom. OHaKoO Takoe MCIpaBlIeHHE HE T O-
JKJIECTBEHHO TOMY, Kak ero nonumaer YK P®.

B Tteopernueckoil nutepaType HCIpaBlieHHE
OCYXJICHHBIX B TIpollecce OTOBIBaHMS HaKa3aHHS
paccMarpuBaeTcsi Kak M3MEHEHHWE BHYTPEHHUX
KauecTB JIMYHOCTH, TI0Jl BO3JCHCTBHEM 4ero cy0 b-
eKT BO3JIep)KMBaeTCS B OyIyIlIeM OT COBEPILICHHS
npectymieHuit [35, c. 111; 38, c. 114; 48, c. 37].

K cokajienuio, Mbl HE BHUJUM CIIOCOOOB BbI-
SICHUTbB, JOCTHTACTCs JIM 1elb ucrpasieHus. He-
BO3MO)KHO Yy3HAaTh, JCHCTBUTEIBLHO JIH OCYKICH-
HBII U3MEHMII CBOE OTHOIIEHHE K 0230BBIM I[EHHO-
CTSIM, IIEPECMOTPEN CBOM TPEACTABICHUS O KU3HH
WM OCTajcd Ha TpexHeM ypoBHe. OOBEeKTHBHON
OIIEHKE JOCTYITHO JIMIIb MTOBEJCHUE YeNOBeKa, KO-
TOPOE MOXKET C ONPEJEIEHHON J0JIell BEpOSATHOCTH
CIy)KHTh CBUJICTEILCTBOM MPOU3OLIE/IINX B JINY-
HocTu TepeMeH. OHAKO JTaKe €CIM TPecTyIHast
JIeATeNIbHOCTh OyZIeT BO30OHOBJIEHA, MBI HE BCeETla
MOYKEM YTBEPI)KIaTh, YTO MPUUMHON PELUIMBA SIB-
nsiercst Hed(D(HEKTUBHOCTh OTOBITOrO paHee Haka-
3aHUSI.

OrneHky 3G ¢GEeKTUBHOCTH HUCIPABUTEILHOTO
BO3JICHCTBUSI YTOJIOBHOTO HaKa3aHUs 3aTPYyIHSET
Takke psi JAPyrux oOcTosTenbcTB. B oredecT-
BCHHOW KPUMHHOJIOTUW PACIpPOCTPAHEHO TIPE/-
CTaBJIEHHME O TOM, YTO COBEpIIEHHE MpPECTyIJIe-
HUU MPUYUHHO CBSI3aHO ¢ Je()OopMaIHMsIMK JINYHO-
CTH, NIPOU3ONICAIINMH B PE3ylbTare KakuX -IIM00
HEraTMBHBIX BozaeicTBuil [26, c. 176—-177]. Ilo-
JOOHBIC B3MJISAJIBI OTPAKCHBI B IOJOKCHHIX Kak
YrOJIOBHOTO, TaK W YTOJOBHO-HCIOJHHTEIHHOTO
3aKOHONATENbCTBA. [Ipy TakoM MOAXO0AE TO3UIUS
3aKOHOJIATeNs, 3aKpPEMHUBIICrO WCIPABICHUE B
KauecTBE IIeNId YrOJOBHOI'O HaKazaHWs, Ipe -
CTaBIISIETCSl ONPABJAHHON: TIOSBJISIFOTCSI TOYHO
oIpelieNIeHHbIC T[eNIN TMPUIOKEHUS UCIIPABUTEI b-

153

HOTOo BO3JCHCTBHUS (fedopMaluu JUYHOCTH) H
€ro crocoObl (Tpy/, BOCIUTaTEIbHAS paboTa U T.
1.). OmHAKO CYIIECTBYIOT MHBIC BO33PEHHS, CIIO-
COOHBIC TIOTEHIIMAIBLHO MPHUBECTH K MEPECMOTPY
BOMpPOCA O CYITHOCTH M METO/IaX MCIPAaBUTEIbHO-
ro BozzaeicTBus. Tak, FO. M. AHTOHSH ycMaTpu-
BaeT NMPUYMHY MPECTYIIJICHUH BO MHOTHX CIIyJasix
B Oecco3HaTEeIbHBIX TEePEKUBAHUSIX UHAUBUIA [2,
c. 110-112]. 2. A. ITo3aHSAKOB TOKa3bIBACT, YTO
YeJIIOBEYECKON TpHUpoAe COONIoeHHe HOpM HeE
cBoiicTBeHHO. CKJIOHHOCTh K OTKJIOHSIOIIIEMYCS
MOBE/ICHUIO, TI0 MHEHHUIO 3TOT0 aBTOpa, Ha CaMOM
Jierie U ecTh HopMa s 4enoBeka [49, c. 181].
B monp3y 3TOr0 mpeanosoxeHus, UCKIIOYalol] e-
ro Jake TEOPETHYECKYI0 BO3MOXHOCTb HCIPaB-
JIEHUS, CBUIETENbCTBYIOT OIPOMHOE KOJIUYECTBO
JIATEHTHBIX IPECTYIUICHUH, BBICOKUIN YIEIbHBIN
Bec B 0OmIel Macce OCYXKJICHHBIX JIMI, COBEp-
IIMBIIAX MPECTYyIJIEHNE BIEPBbIe, U paHee HEe CO-
CTOSIBIIMX Ha MPOPHIAKTUYECKUX YUeTax, Tep-
MMMOCTh HACEJeHHS K OTAEIbHBIM BHJaM TMpe-
crymiennii.  CxomHoe  MHEHHME  BBICKAa3aHO
. 4. KozauyeHnko:
B HE3I0pOBO# O1o-, cornochepe, He MOXKET ObITh
coBepiieHHbIM [24, c. 115].

OO6CcToATENbCTBOM, TIOIPHIBAIOLINM  YBEPEH-

YEJIOBEK, pa3BUBAIONIMICA

HOCTh B BO3MOXXHOCTH OIICHKH 3(dekTuBHOCTH
WCIIPABUTEIBHOTO BO3JIECHCTBUS HaKazaHWs, SBIS-
ercst BbICOUAMIasl CIIOKHOCTh TNPOTHO3HPOBAHUS
noBeicHus 4yenoBeka. Jlaypear HoGeneBckoii ip e-
MHUH, aMEpUKaHCKHH (u3nomor u OMOXUMHUK
JLxopox Yon yTBEp)KIAeT: XOTs IOBEIEHUE 4e-
JIOBEKa JICTEPMUHHPOBAHO HEMOBTOPUMBIM Ha0O-
poM ero Omonmornueckux (TeHETUYECKHX) OCOOCH-
HOCTEW U JIMYHON UCTOpPHEN, OHO, TEM HE MEHEE,
HE TMOJJaeTcs MPOTHO3UPOBAHUIO (ABISETCS He-
npencka3zyeMeim) [64, c. 82—-83].

Kak ormewaer M. P. Ilpuroxun, knaccude-
CKasl HayKa JI0 TIOCIITHEr0 BPEMEHH CTAJIKHBAJIACh
B OCHOBHOM C JMHEWHBIMH CHCTEMaMH, TOJIOXKeE-
HHE KOTOPBIX JIETEPMHUHHPOBAHO HUX MPEIIeCT-
ByIOIIUM cocTostHreM. OpHako B HaOmIIomaeMom
MUpe TaKue MPeACcKa3yeMble CHCTEMBI COCTABIISIOT
JUIIb KPOXOTHYIO J0M0. B momamisiomem ke
OONBIIMHCTBE CIy4acB NPOTHO3UPOBAHHE BO3-
MOXKHO JIMIIIb B BEChbMa OIPAaHUYEHHBIX IpeJenax.
BonpmmHCTBO cHCTEM ABJISIIOTCS HEIUMHEHHBIMU.
B onpenenennbie MOMEHTHI B pe3ylbTaTe CHIIbH O-
TO BO3JICHCTBHS TaKHe CHCTEMBI IMOMAIaloT B TOY-
Ki Oudypkanuu, T. €. TOYKH, B KOTOPBIX CKOIb
YroHO Majio€ BHEIIHEe BO3AeHCTBHE CIIOCOOHO
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specify the desired results of correction. Howev-
er, there is reason to believe that they are unders-
tood differently. In accordance with Part 1 of Ar-
ticle 79 of the Criminal Code, if the court con-
cludes that a convicted person can be corrected
without actually serving the sentence, it holds to
consider it conditional. However, in this case it is
not clear why this person committed a crime at
all. It seems likely that the possibility of correc-
tion in the Criminal Code of the Russian Federa-
tion in this case is understood as the change in the
personal values of the individual under the influ-
ence of the moral upheaval experienced by this
person when facing trial. However, such under-
standing of correction is not identical to how the
Penal Code understands it.

In theoretical literature, the correction of
convicts in the process of serving a sentence is
considered as a change in the personal qualities of
the individual, under influence of which the per-
son refrains from committing crimes in the future
[48, p. 37; 38, p. 114; 35, p. 111].

Unfortunately, we see no ways to find out if
the goal of correction has been achieved. It is im-
possible to know whether a convict has really
changed his attitude towards basic values, revised
his ideas about life, or remained with the same
convictions and values. It is only behavior of a
person that may be subjected to objective assess-
ment; with a certain degree of probability, it can
serve as an evidence of the changes in personali-
ty. However, even if criminal activity is resumed,
we cannot always claim that it is ineffectiveness
of the punishment served earlier to blame for the
recidivism.

A number of other circumstances also make
it difficult to assess the effectiveness of the cor-
rectional impact of criminal punishment. In Rus-
sian criminology, it is widely believed that com-
mitting crimes is causally related to deformations
in personality that have occurred as a result of
some negative impacts [26, pp. 176—177]. Similar
views are reflected in the provisions of both crim-
inal and penal legislation. Under this approach,
the position of the legislator, considering correc-
tion to be one of the goals of criminal punishment
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seems to be justified: there appear precisely de-
fined goals of the application of correctional im-
pact (personality deformation) and its methods
(work, educational work, etc.). However, there
are other views, which could potentially lead to
revising the issue of the nature and methods of
correctional treatment. For example, Yu. M. A n-
tonyan sees the cause of crimes in many cases in
the unconscious experiences of the individual [2,
pp. 110-112]. E. A. Pozdnyakov shows that adhe-
rence to norms is not characteristic of human na-
ture. According to this author, the tendency to
deviate behavior is, in fact, a norm for a person
[49, p. 181]. This assumption, which excludes
even a theoretical possibility of correction, is evi-
denced by a huge number of latent crimes, a high
proportion of the persons who have committed a
crime for the first time and who have not pre-
viously been on file, and the population’s toler-
ance for certain types of crimes. A similar opinion
was expressed by I. Ya. Kozachenko: a person
developing in an unhealthy bio-sociosphere can-
not be perfect [24, p. 115].

The circumstance that cast doubts on the
possibility of assessing the effectiveness of the
correctional impact of punishment is the consi-
derable difficulty in predicting human behavior.
Nobel Prize winner, American physiologist and
biochemist George Wald demonstrated that, al-
though human behavior is determined by the
unique set of biological (genetic) features and
personal history of the person, it is nonetheless
unpredictable and cannot be forecasted [64,
pp. 82-83].

As I. R. Prigozhin notes, until recently, clas-
sical science dealt with mainly linear systems,
whose position is determined by their previous
state. However, in the presently observed world,
such predictable systems make up only a tiny frac-
tion. In most cases, forecasting is only possible in
very narrow limits. Most systems are non-linear.
As a result of a strong impact, at certain moments
such systems fall into bifurcation points,

that is, points at which an arbitrarily small external



bvimxo C. IO., Bapvieun A. H.

MOBJICYb CKOJIb YrOJHO OONbIINE W3MEHEHUs 11 O-
BeZIeHUS Beel cucteMsl [50, ¢. 46].

[TooToMy mpOrHOCTHYECKHE BO3MOXHOCTH
HayKHd, B COOTBETCTBHUU C TPEACTABICHUSIMHU
. P. IIpuroxkuHa, OrpaHMYMBAIOTCS IEPHUONAMHU
BPEMEHU MEX/y TOUKaMH OU(ypKaI|u.

IIpencrasinsiercs, uro uaeu WM. P. Ilpuroxkuna
MOTYT OBITH PACIIPOCTPAHECHBI U HAa MIPOTHO3UPOBA-
HHE WHIUBHUIyaJLHOTO TMPECTYITHOTO ITOBCICHWS.
TpaauMOHHBIMU JJIsI OTE€YECTBEHHOW KPUMHHO-
JIOTHH SBIISIOTCS B3IVIS/IBI HA OOIIECTBO M YEIOBeE-
Ka KaK Ha MPOrHO3MpPYEMbIE CHCTEMBI: pacmoiaras
CBEJICHUSIMHU O YEIOBEKE, ero OKPYKEHHH, YCIOBH-
SIX BOCTIUTAHUS U T.J., MBI MOXKEM OIPENETUTh Be-
POSITHOCTH COBEPIIICHHSI UM TPECTYIUICHUH B Oy-
nymem [13, c. 472]. K coxaneHnuio, COBpeMeHHOE
OOIIIECTBO HE SBJSCTCS CTAOWIBHBIM. B >Ku3HH
KaXXIOro M3 HAaC BO3HMKAIOT 3KCTpeMajbHbIE CHU-
TyalluM, KOrja JajibHEeWIlNe JIeWCTBUS COBEPIIa-
IOTCS CIIOHTAHHO, 0€3 OOMYMBIBAHUS U yUeTa BO3-
MOYKHBIX HEraTHBHBIX ItociencTsuii. OOmecTso
HCIBITBIBAET OIPOMHOE KOJIMYECTBO OUpypKaInid,
YTO CYIIECTBEHHO OTPAaHUYUBAET IPOTHO3UPYEMBIC
BO3MO)KHOCTH CONMANBHBIX HayK [51, c. 276]. On-
HaKO 3TO CIPABEIJIMBO M 1O OTHOUIEHHWIO K BO3-
MOXHOCTH TIPOTHO3a B OTHOIICHHUH OTIEIHHBIX
WHIINBUTyYMOB.

B »TOM cBere mMo-HOBOMY BOCIPHHUMAIOTCS
MIPECTaBICHHBIC B KPUMHHOJIOTHH JTaHHBIE O CITY-
yallHOM XapakTepe MHOrux npectyrieHuil. Kak
nokazamn A.D. XKammackuit u A. A. I'epacyn,
OoJiblIiasi 4acTh YOMICTB, M3HACUIIOBAHUH, pa300eB
u Tpabexell OBUTM COBEPIIEHBI CIIOHTAHHO, He-
OXUIaHHO Js Bcex [16, ¢. 4—5]. D10 MOXKeET 03-
Ha4yaTh, YTO BHHOBHBIC 10 CBOEMY IIOBEICHUIO,
CHCTeMeE IIEHHOCTEH, yOS)KICHHUSAM HE BBIIEISINCh
Ha (OHE OCHOBHOH MacChl HACEICHHS U HE BBI3bI-
BaJI COOTBETCTBYIOIINX OMACEHHH.

ITo cBemenusim, mpuBeneHHbIM A. @. 3enuH-
ckuM, B 85 % ciIydacB HACHUIBLCTBCHHBIC MPECTYII-
JICHUSI COBEPIIANIMCh HempenHaMmepeHHo: y 31,2 %
OCY)KJICHHBIX 32 TaKWe€ IMPECTYIUICEHUS YMBICET Ha
MPECTYIJICHHE BO3HUK B MOMEHT BCTPEYH C IIO-
TepreBmuM, y 24 % — Bo BpeMs ccopsl, y 10,8 % —
B Jpake, y 7 % — Kak peakuus Ha OCKOpOJeHHE,
HAaCUJILCTBEHHBIC WJIM WHBIC HEIPABOMEPHBIC JICH-
CTBHS CO CTOPOHBI ToTeprieBnx; 12 % omnporien-
HBIX JIMI[ 3asBHJIM 00 OTCYTCTBUHU IPECTYITHOI'O
YMBICJIA U 3aTPYAHWINCH OOBSICHUTH CBOE MOBE/ -
Hue. bonee 2/3 ykaszanu, 4To MMeNU HOPMaJbHEIE,
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a YacTo W JIPY)KECKHE OTHOIIEHHUS C MOTEPI eBIIIH-
MH JI0 Ha4aJa mocsrarenseTsa [17, ¢. 53-54].

B Marepuanax mpoBEAEHHOrO HAMU aHKETH-
POBaHUS OCYXXJCHHBIX OIIHUM M3 CaMBIX PacIpo-
CTpaHEHHBIX OTBETOB Ha BONpPOC «Iouemy Bwl co-
BEPUIMJIIM  TIpEeCcTyIieHue?»  ObuI
(22,8 %). Eme 20,0 % ompoiieHHBIX B CBOUX OTBe-

TaxX NPUBOAWIN TAKHUEC IPUYMUHBI, KaK «CTCUCHHUC

«O30pCTBO»

OOCTOSITENILCTBY»,  «CIHOHTAHHOCTBY,  «Cllydai-
HOCTBY, «CaM0000OPOHAY, «I10 IIYITOCTH» | T. .

[IpuBencHHBIC HaHHBIE CBUICTEIBCTBYIOT
0 YpEe3BbIYAHON CIOXKHOCTH, €CIU HE O MPUHIM-
MMUaJTbHONH HEBO3MOKHOCTH ITPOTHO3UPOBAHUS TTO-
BEJICHUS YEJIOBEKA Ha OTHAJICHHYIO TEPCIICKTHUBY.
DTOT BBIBOII UMEET HEMTOCPEICTBEHHOE OTHOIIICHHE
K TIEJTH UCIIPaBJICHUS OCYXJACHHBIX. CyIbl, TPUHU-
Masl pelieHue 00 OCBOOOKICHHHM OT YTrOJOBHOI'O
Haka3aHus (HapuMep, MPH YCIOBHO-IOCPOTHOM
OCBOOOXKJICHHH), YYUTBIBAIOT BO3MOKHOCTH €€
IOCTHKEHHsT 0e3 JalibHeHIIero orObIBaHUs HaKa-
3aHus. B COOTBETCTBUU C JaHHBIMH Cy[cOHOM CTa-
Tuctuk B 2015 r. u3 239 794 nui, MMEBIIMX Ha
MOMEHT CyIeOHOTO PACCMOTPEHUS JIela HeCHATYIO
WJIM HEMOTaIIeHHYI0 CYIHUMOCTh, Tonbko 115 601
(48,2 %) otObuTM TIpenbIAyllee HaKa3aHUE MOIHO-
ctpro’. B 2017 T. 9HCIO MONHOCTBIO OTOBIBIINX
MpenpIIyIee HaKa3aHue YMEHBITIIIOCh 10 43,5 %
(100 960 u3 231 616 ocyXIEHHBIX, UMEBIIUX CY-
muamMocTh)’. CIIeoBaTEIbHO, B OTHOLIGHHH GO b-
IIMHCTBA OCY)KJICHHBIX, OCBOOOK/ICHHBIX paHee
JIOCPOYHO, OIICHKA CTCIICHW WCIPABJICHUS U OCHO-
BaHHBIC HA HEW MPOTHO3bI MHAWBUAYaJIHHOTO TO-
BEJICHUS OKA3aJIMCh HEBEPHBIMU.

Taxoke HEOOXOAMMO 3aMETHTh, YTO HCIIPA B-
nenue, comtacHo 4. 1 ct. 9 YUK P®, o3nauaer,
9TO YOEXKICHHS JIMYHOCTH, CHUCTEMa IICHHOCTEU
JOJbKHA OBITH TIPUBEICHA K OOIICTPUHSITON HOPME.
Bwmecre ¢ Tem B Poccuu cerofiasg Mbl BUIUM PE3KOE
AMYIIICCTBEHHOE pAacCIOCHHE OOIIECTBA, KOTma
CIIOKHO TOBOPUTh O HAJIWYMH OOIICTPHHSITHIX

HOPM HPaBCTBEHHOCTH. B o00liecTBe MOSBHINCH

"'Cm.: Oruer Cyne6Horo genmapramenta npu BepxosHom Cyze
P® 3a 2015 r. mo ¢. 11 «Ot4eT 0 cocTaBe OCYKICHHBIX, MEC-
T€ COBEpIICHHS MPECTYIUICHUs», pasd. 2 «XapaKTepUCTHKA
MPECTyIUICHNs, ~ €ro0  peluguBa W I[OBTOPHOCTHY.
URL: http://cdep.ru/userimages/sudebnaya_statistika/2015/k5-
svod-2015.xls (mara obpamenus: 27.12.2016).

2Cm.: Oruer Cyne6Horo nenapramenTa npu Bepxosrom Cyne
P® 3a 2017 r. mo ¢. 11 «Ot4er o cocraBe OCYKACHHBIX, MEC-
T€ COBEpIICHHS MPECTYIUICHUS», pasd. 2 «XapaKTepUCTHKA
MPECTyIUICHNs, ~ €ro  peUuguBa W IIOBTOPHOCTHY.
URL: http://cdep.ru/userimages/sudebnaya_statistika/2017/k5-
svod-2017.xls (mara obpamenus: 20.07.2018).

Bytko S. Yu., Varygin A. N.

effect can entail arbitrarily large changes in the
behavior of the entire system [50, p. 46].

Therefore, in accordance with the ideas of
I. R. Prigozhin, the prognostic capabilities of
science are limited to the time periods between
the bifurcation points.

It seems that the ideas of I. R. Prigozhin can
be extended to the prediction of individual crim-
inal behavior. It is traditional for Russian crimi-
nology to view society and a person as predicta-
ble systems: having information about the per-
son, his environment, family background, etc.,
we can determine the likelihood of his commit-
ting crimes in the future [13, p. 472]. Unfortu-
nately, modern society is not stable. Extreme
situations arise in the life of each of us, in which
case further actions are carried out spontancous-
ly, without considering and taking into account
possible negative consequences. The society ex-
periences a huge number of bifurcations, which
significantly limits the predictive capabilities of
social sciences [51, p. 276]. This is also true in
relation to the possibility of forecasting the be-
havior of individuals.

In this light, the data presented in criminolo-
gy about the random nature of many crimes are
perceived in a new way. As A. E. Zhalinsky and
A. A. Gerasun showed, most of the murders,
rapes, and robberies were committed sponta-
neously, unexpectedly for everyone [16, pp. 4-5].
This may mean that in their behavior, personal
values and convictions the perpetrators did not
stand out against the background of the majority
of population and did not cause the corresponding
anxiety.

According to the information given by A. F.
Zelinsky, in 85 % of cases, violent crimes were
committed unintentionally: in 31.2 % of those
convicted of such crimes, the intent to commit a
crime arose at the time of the meeting the victim,
in 24 % — during an argument, lin 0.8 % — during
a fight, in 7 % — as a reaction to an insult, violent
or other illegal actions by the victims; 12 % of
those interviewed said they had no criminal intent
and found it difficult to explain their behavior.
More than 2/3 stated that they had normal and
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often friendly relations with the victims before the
encroachment [17, pp. 53-54].

In the materials of a survey that we con-
ducted among convicts, one of the most common
answers to the question “why did you commit a
crime?” was “mischief” (22.8 %). 20.0 % of the
respondents stated such reasons as “coincidence”,
“spontaneity”, “contingency”, “self-defense”,
“through stupidity”, etc.

These data indicate the extreme complexity,
not to say fundamental impossibility, of predict-
ing human behavior for a long term. This conclu-
sion is directly related to the goal of correcting
convicts. Courts, when deciding on exemption
from criminal punishment (for example, with pa-
role), take into account the possibility of achiev-
ing it without further serving the sentence. Ac-
cording to judicial statistics, in 2015, out of
239,794 persons who had an unspent conviction
at the time of the trial, only 115,601 (48.2 %)
served their previous sentence in full'. In 2017,
the number of those who had fully served their
previous sentence decreased to 43.5 % (100,960
out of 231,616 convicts who had a criminal
record)’. Consequently, in respect to the majority
of convicts who had been released on parole be-
fore, the assessment of the degree of their correc-
tion and predictions of individual behavior based
on it turned out to be incorrect.

It should also be noted that correction, ac-
cording to Part 1 of Article 9 of the Penal Code
means that the beliefs of the individual and their
system of values should be brought to the gener-
ally accepted norm. At the same time, in Russia
there has developed a situation characterized by a
sharp property stratification of society, and so it is
difficult to speak about the existence of generally

! See: Report of the Judicial Department at the Supreme Court
of the Russian Federation for 2015 in form 11 “Report on the
composition of convicts, the place of crime”, section 2 “Cha-
racteristics of the crime, its relapse and repetition” [Electronic
resource]. Available at: http://cdep.ru/userimages/sudebnaya
statistika/2015/k5-svod-2015 xls (accessed 27.12.2016).

% See: Report of the Judicial Department at the Supreme Court
of the Russian Federation for 2017 in form 11 “Report on the
composition of convicts, the place of crime”, section 2 “Cha-
racteristics of the crime, its relapse and repetition” [Electronic
resource]. Available at: http://cdep.ru/userimages/sudebnaya
statistika/2017/k5-svod-2017 xls (accessed 20.07.2018).
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OT/CIbHBIE TPYIIIBI HAceJIeHHs, OObeauHsIeMbIe
PaBHBIM UMYIIECTBEHHBIM ITOJIOKEHHEM, OTHOIIIe-
HHEM K CpEACTBaM IMPOW3BOACTBA. Takue TPyYIIIbI
XapaKTepU3yIOTCsl  CHEU(PUUECKUMH  HOPMaMH
HpaBCTBEHHOCTH. Kak yka3piBam B CBSI3U C 3TUM
K. Mapke, croco0 Mpou3BOACTBa MaTepuajbHOU
KHU3HH OOYCIIOBIIMBACT COIUAIBHBIN, TOJUTHYe-
CKMI W JIyXOBHBI TPOIIECCHl XH3HU BoobOIiie. He
CO3HAHME JIIONEH orpesiesisieT uxX ObITHE, a, HA000-
POT, UX OOIIECTBEHHOE OBITHE OIPEACISIET UX CO3-
Hauwme [36, c. 7].

CKerncuc OTHOCHTENBHO BO3MOXKHOCTH HC-
TIpaBIICHUS] PA3JENsAIOT U OCyXKIeHHbIe. B xome
MIPOBEIGHHOTO aHKeTHpoBaHus Bcero 19 % pec-
MTOHJIEHTOB 0€30rOBOPOYHO TPU3HAIU BO3MO K-
HOCTH HCTIPABJICHUSA HaKa3aHWEM, B TO BpeMs Kak
29 % OTBETIIIM OTPHULIATENBHO, a 52 % MmocTaBUIN
BO3MOXXHOCTh HWCIPABICHHUS B 3aBHCHMOCTH OT
CTOMKOCTH aHTHOOIIECTBCHHOW HAIPaBICHHOCTH
JUYHOCTH.

Takum 00pa3oM, €IUHCTBECHHBIM OOBEKTH B-
HBIM KPUTEPHEM HCIPABJICHHUS MOXET ObITh JIMIIIb
HECOBEpPIIICHNE JTUIIOM HOBBIX MPECTYIUICHUH, YTO
Ha TIPAKTUKE TOXAECTBEHHO IOCTHIKEHUIO LU
CHENHAIEHOTO TPEAYIPEKACHHUS.

B mactosimiee Bpemsi B TEOpUU OTCYTCTBYET
SICHOCTh M OTHOCHTEJIILHO IENTU TOCTHUKEHHSI COLH-
aJBHON CIIPaBEUIMBOCTH. P y4EHBIX BBICKA3bI-
BAJIMCh TIPOTHB e¢ 3akpemieHus B cT. 43 YK PO
[33, c. 109; 63, c. 350]. Ipyrue oTMe4aroT ee KO M-
TEHCAIIMOHHBIA XapakTep, COCTOALIMM B BOCCTa-
HOBJICHUU HApPYIICHHBIX MIPaB U MHTEPECOB IOTEP-
neBmux [28, ¢. 21; 41, ¢. 364]. Tperbu monaraior,
YTO OHA JIOCTHraeTrcsi Ha3HaueHHEeM HaKa3aHus,
COpa3MEpHOro TSKECTH COBEPIIEHHOTrO MPEecTyT-
JIGHWSI, THYHOCTH BUHOBHOTO [1, c. 45]. UerBepThie
MMOHMMAIOT €€ KaK HeOoOXOAWMOCTh YIOBIIETBOP €-
HUSI YYBCTBA CIPABEUIMBOCTH TIOTEPIEBIINX U
BCero OOINECTBa, a TaKkKe HEOTBPATUMOCTh Haka-
3anus [18, c. 13].

Ecnu mpenmonoxuTh, 4TO BOCCTAHOBJICHUE
COIIMAJILHON CIIPABEUIMBOCTH JTOCTUTAETCS ITyTEM
TIPUBIICUEHUS K YTOJIOBHON OTBETCTBEHHOCTH U Ha-
3HAYCHHsI HaKa3aHUs, TO POOJIEM B YAaCTH OILCHKH
3G PEKTUBHOCTH ATOH 1eNTM HE BO3HUKACT: HaKa3a-
HU€ Ha3HAu€HO, 3HAYWT, COIMAJbHAasA CIIpaBeIlu-
BOCTh BOCCTaHOBJICHA. Takast orjeHKa OBITYyeT B 00-
IIECTBEHHOM MHEHMH. Hampumep, amepukaHCKue
ydeHBbIE OTMEUAIOT, YTO HACEJeHHE CUYHUTAET TIO-
pEeMHOE 3aKJIIOYEHHE CaMbIM CIIpaBeUIMBBIM Ha-
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kazanueM [73, p. 223]. O6 sToM *Ke CBHUIACTEIHCT-
BYIOT U APYTHE UCCIEA0BAaHNUs 3a HHbBIE Toabl [77].

OnHako 3(G()EKTUBHOCTD pealn3aluy  IeIU
3/IeCh CBSi3aHA HE C HMCIIONHEHHEM HaKa3zaHHs, a C
(opmasbHOM TpoOIEenypoi ero Ha3Ha4YeHUs: MpH
COOJFOZICHUU TPOIIEAYPHI IIENb BOCCTAHOBIICHHS
COIIMAJILHON CIPAaBEAJIMBOCTU Cpa3y Ke peaynsy-
ercs. He TpyaHO 3amMeTHTh, YTO MPH MOJOOHOM
MOJIX0ZIe MPOUCXOAUT TOAMEHA IIeJH YTOJIOBHOTO
HaKa3aHUs LENbI0 MPOoLEecCyaabHOM.

Ecnu BoccTaHOBJIEHHME COLMATIBHON CIIpaBel-
JUBOCTH pacCMaTpUBaTh KaK IPHUBEICHHE B HC-
XOJHOE COCTOSIHHE HAapYyHICHHBIX IMPECTYIJICHUEM
OOIIIECTBEHHBIX OTHOIICHUH, TO, KaK yKa3bIBaeT
B.T. I'pomoB, oHa B ciydasix YOWUHCTB, IPUYMH e-
HUSl Bpe/ia 3[0POBBIO, MaTepUaNbHOrO yiepda u
psAne Apyrux HE MOXKeT ObITh jgocturHyta [11,
c. 156].

I'. B. Bepuna cBs3bIBAET BOCCTAHOBJICHUE
COLIMAIIFHOM CIPaBENJIMBOCTH C BOCCTAHOBJICHH-
€M MOPaJIbHO-TICUXOJIOTHYECKOTO CIIOKOWCTBHS
HaceNleHWs, aBTOPUTETa 3aKOHA, HapPYIICHHBIX
MPECTYIJICHHEM OOIIECTBEHHBIX OTHOIICHHM, a
TakKe C MPUBJICYCHUEM IPECTYMHUKA K OTBETCT-
BEHHOCTH C Ha3HAu€HHWEM CIPaBeINBOTO HaKa-
3anus [8, c. 139]. HazHaueHnne BUHOBHOMY cIpa-
BE/UTMBOTO HaKa3aHWs, 10 HalleMy MHEHHIO, HE
MOXET SIBJIATHCS CIEIU(PUICCKUM COJIepKaHUEM
LEeTM BOCCTAHOBJIGHMS CIIPaBEAJIUBOCTH, IIO-
CKOJIBKY B JJAHHOM Clly4ae MMEeT MECTO peajun3a-
LUl YTOJIOBHO-ITPABOBOIO MPUHIIUITA CIPaBEJIH-
BoctH (4. 1 ct. 6 YK P®D): Hakazanue u uHbIe Me-
pBl YTOJOBHO-TIPABOBOTO XapakTepa, MPHUMEHS e-
MbIC K IMIy, COBEpPIIMBIIEMY MPECTYyIJICHHE,
JOJDKHBI OBITH CIIPaBEIJIMBBIMH, T. €. COOTBETCT-
BOBATH XapakTepy W CTENEHH OOIIEeCTBEHHOI
OITaCHOCTH TPECTYIICHUS, 0OCTOSITENbCTBAM €ro
COBEpICHUSI W JIMYHOCTH BUHOBHOTO. HMHBIMH
CJIOBaMH, Ha3HAYEHHE CIPABEJIMBOIO HaKa3aHUs
OCY)XJICHHOMY — 3TO HE IIeJlb HHCTUTYTa Hakasa-
HUs, a JIMIIb OJHO U3 CPEICTB peajn3aluu 3aj1ad
VYronoBH oro koznekca PO.

B Hacrosiee Bpemsi OONBIIYIO YacTh OCYXK-
JEHHBIX B POCCHU COCTaBIAIOT JIMIIA, HE UMEIOIINe
OIpeJIeNIEHHOr0 UCTOYHNKA T0X0A0B (puc. 1).

YpoBeHb TPECTYMHOCTH B cpene 0e3padboT-
HBIX, OCOOCHHO MY>KYWH, MHOTOKPATHO TPEBbIIIa-
€T COOTBETCTBYIOIIUH YPOBEHb ISl paboTaromnuX
rpaxnan (mpumepHo B 30 pa3). bompmras ygacts
OCYXJICHHBIX, OTOBIBAIONIMX HaKa3aHWE B BHJIE
JIAIICHUS  CBOOOIBI,  HE

HUMCIOT BBICHICTO

accepted norms of morality. In society, there ap-
peared separate groups of the population, united
by an equal property status and relation to the
means of production. Such groups are characte-
rized by specific norms of morality. As K. Marx
pointed out in this regard, the mode of production
of material life determines the social, political,
and spiritual processes of life in general. Not the
consciousness of people determines their being,
but, on the contrary, their social being determines
their consciousness [36, p. 7].

The skepticism regarding the possibility of
correction is shared by the convicts. In course of
the survey, only 19 % of respondents uncondi-
tionally recognized the possibility of correction
by punishment, while 29 % answered negatively,
and 52 % put the possibility of correction depen-
dent on the persistence of the individual’s antiso-
cial orientation.

Thus, the only objective criterion to assess
correction is not committing new crimes by a per-
son, which in practice is identical to achieving the
goal of special prevention.

At present, in theory there is also no clarity
with regard to the goal of achieving social justice.
A number of scientists spoke out against its fixa-
tion in Article 43 of the Criminal Code of the
Russian Federation [63, p. 350; 33, p. 109]. Oth-
ers note its compensatory nature, consisting in the
restoration of the violated rights and interests of
the victims [28, p. 21; 41, p. 364]. Still others be-
lieve that it is achieved by imposing punishment
commensurate with the gravity of the crime
committed, personality of the perpetrator [1, p.
45]. Some scientists understand it as the need to
satisfy the sense of justice of the victims and the
whole society, as well as the inevitability of pu-
nishment [18, p. 13].

If we assume that restoration of social justice
is achieved by bringing to criminal liability and
imposing punishment, then problems of evaluating
the effectiveness of this goal do not arise: punish-
ment has been imposed, which means that social
justice has been restored. Such an assessment ex-
ists in public opinion. For example, American

scientists note that the population considers impri-
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sonment the fairest punishment [73, p. 223]. This
is also indicated by other studies [77].

However, under this approach, the effective-
ness of the accomplishment of the goal is con-
nected not with the execution of the punishment
but with the formal procedure of imposing it:
upon observance of the procedure, the goal of
restoring social justice is immediately attained.
However, it is clear that, with such an approach
there is a substitution of the goal of criminal pu-
nishment with a procedural purpose.

If restoration of social justice is regarded as
bringing the social relations violated by a crime to
the initial state, then, as V. G. Gromov points out,
it cannot be achieved in cases of murder, injury to
health, material damage, and a number of others
[11, p. 156].

G. V. Verina connects restoration of social
justice with restoration of the moral and psycho-
logical calm of the population, the authority of the
law, the public relations violated by the crime,
and bringing the criminal to justice with imposi-
tion of a fair penalty [8, p. 139]. In our opinion,
imposition of a fair penalty on the guilty person,
cannot constitute a specific content of the goal of
restoring justice, because in this case there occurs
implementation of the criminal law principle of
justice (Part 1 of Article 6 of the Criminal Code
of the Russian Federation): punishment and other
measures of criminal law applicable to the person
who committed a crime must be fair, that is, ap-
propriate to the nature and degree of public dan-
ger of the crime, the circumstances of its commis-
sion and the identity of the perpetrator. In other
words, the imposition of a fair punishment on a
convicted person is not the goal of the institution
of punishment but only one of the means to ac-
complish the tasks of the Criminal Code of the
Russian Federation.

Currently, most of the convicts in Russia are
individuals who do not have a specific source of
income (Fig. 1).

The crime rate among the unemployed, espe-
cially men, is many times higher than the corres-
ponding level for working citizens (approximately
30 times). Most convicts serving sentences of im-
prisonment do not have higher education. Un-
doubtedly, some of them deliberately take an an-
tisocial position.
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Puc. 1. YOeJIbHbIM BEC JIML, HC UMEBIINX

OINpCACICHHOTO UCTOYHUKA 10X04a B 061].[6171 MaccCe OCYXKJICHHBIX B Poccun

oOpazoBaHusi. HecoOMHEHHO, HEKOTOpbIE M3 HHUX
CO3HATENBHO 3aHMMAIOT AHTHUCOIUANILHYIO TI03U-
nuro. OgHako OONBIIMHCTBO JHMIMIHNCH PaOOTHI
BeesicTBUE AeopManuii SKOHOMHUYECKHX U COLLH-
aJBHBIX OTHOIICHUH, T. €. B CHJIy COIIMalIbHOH He-
CIIPaBEIJIMBOCTH, MMEIOIIE MECTO B HM3BECTHOMU
Mepe Hamemy obniecTBy. [loaToMy ee BOCCTaHOB-
JICHWEe TyTeM Ha3Ha4yeHHsI TaKUM JIMIAM YTOJOB-
HBIX HaKa3aHW MpeACTaBiseTcsl  MpoodieMa-
TUYHBIM.

B Ttakoil curyauuu npUMEHEHHE YrOJIOBHOTO
HaKa3aHHsS HE BOCCTaHABIMBACT, & JIMIIb YCYI'yo-
JSIET  COIMANIbHYIO HECHPaBEIUIMBOCTh, BBICTY-
MAIOIIYI0 B psijie CIIy4aeB NPUYMHOW COBEPIICHUS
npectyrieHus. HeycTpoeHHbIe, OCTYNHUBIIUECS
rpaiJiaHe OKa3bIBAIOTCS B eIle Ooiee TshKenon
CUTYyallid, Ye€M JI0 COBEpIICHUS MPECTYIUICHUS, B
TO BpeMsl Kak 0oJiee COCTOSTEIbHBIE TPECTYITHUKN
(Hampumep, B3ATOYHHUKH), CKOpEe BCEro, CTPOT Oro
Haka3aHHs CMOTyT n30exarth. [IOHATHO, YTO BOC-
CTaHOBHUTH B TIOJIHOM OObEME COIMAIBHYIO CIpa-
BEIUIMBOCTH CPEJCTBAMH OJIHOTO JIUIIb HaKa3aHHUsI
HEBO3MOXKHO. [ToaTOMY BCe 4TO OCTaeTCsl CynbsimM —
MPOSIBISITh MAKCHMaJbHO BO3MOXKHYIO CHUCXOI M-
TENBFHOCTh K 00€3710JICHHBIM.

B xozme mpoBesieHHOTO HaMU aHKETUPOBAHHMS
Ha BOMPOC «Kakoe HakazaHue bonee 3PpPeKTHBHO —
CTpOroe HWJIHM CHpaBeIBOe?»  MOJABISIONICE
OONBIIMHCTBO  OCYXJEHHBIX (92 %) orBeTnIn
«crpaBeIuBoe» M Juib § % — «crporoe». Bme-
cre ¢ TeM jumb 47 % cormacuinch, 4TO Ha3Ha-
YEeHHOEC WM HaKa3aHHE SIBISETCS CIPaBEIIMBBIM,
Toraa Kak 53 % CUMTaiu ero HeCIpaBeITUBbIM.
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3apyOexHBIC aBTOpPHI TOJATar0T, YTO CIpa-
BEIUIMBOCTh  YrOJIOBHOTO HAaKa3aHWsl SIBISICTCS
CPE/ICTBOM JOCTHXKEHHUSI COLMAIBHOW CITpaBeITH-
BOCTH U CIIOKOMCTBHS B obmiectse [74]. Hecmorpst
Ha Ba)KHOCTH eI BOCCTAHOBIICHHSI COIMAIBLHOM
CTPaBEIUIMBOCTH, KaKHX-JIMOO OOBEKTHBHBIX KpH-
TEpUEB €e JIOCTUKEHHS B TEOPUU HE MPEIOKEHO.
EnuHCTBEHHBIM BapHaHTOM, KaK MPEICTaBISICTCS,
MOT'YT OBITH OIPOCHI I'PaX/IaH Ha TPEIMET OI[CHKH
WUMH CKJIQ/ILIBAIONICICS MPAKTUKU HAa3HAYCHUS Ha-
Ka3aHuH.

Takum oOpazom, sl Iieled HUCTpaBIICHHS
OCYXKJICHHBIX M BOCCTAaHOBJICHHUSI COIIMAIILHOM
CTPaBeIUIMBOCTH BEChMa MPOOIEMATHYHO OIpere-
JUTh OObEKTUBHBIC KPUTEPUU IPPEKTUBHOCTH UX
peanu3auu.

Wnas cutyanusi CKIaABIBACTCS OTHOCHTEIHLHO
TpeThel IeJIM YTrOJMIOBHOIO HaKa3aHUsl — Mpemy-
MIPEKIECHUS NPECTYILUIEHUN. B yronoBHO-paBoBOi
TEOPUU TPEAJIOKEHBI OObEKTHUBHBIE KPUTEPUH
OLICHKH €€ JTOCTIIKEHUSI: TMHAMUKA PEIUINBa Tpe-
CTYIUICHUH, XapakTepusyromas 3P¢GeKTUBHOCTh
WH/IMBUYalIbHOTO TIPEAYNPEKICHUS; U TUHAMUKA
MPECTYIMHOCTH, OTpaxaromas 3pPpeKTHBHOCTh 00-
el npeseHiuu [69, c. 61]. Ouenka 3ddekruBHO-
CTH Haka3aHWs, 10 MHECHHIO OTJEIBHBIX aBTOPOB,
MOXKET OBITh OIpaHUYeHa HM3YUYCHHEM €ro Mpeny-
npenutenpHoro BosaeictBus [40, ¢. 16]. Taxoit
MOAXOJ] TPEACTABISIETCS I1elecoo0pa3HbIM, TO-
CKOIIbKY LeNb MNPEeAYNPEKICHHUS MPEeCTYIUICHUH
HCTOPUYECKH paccMaTpuBaliach Kak MepBOOUYEepe]-
Has, a WHOIIA ¥ OCHOBHAs IeJIb HaKa3aHWs

[3, c. 105-106].
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Fig. 1. The proportion of persons without a certain
source of income in the total number of convicts in Russia

However, the majority lost their jobs due to defor-
mations of economic and social relations, that is,
due to social injustice, which is inherent in our so-
ciety to some extent. Therefore, its restoration by
imposing criminal sanctions on such persons is
problematic.

In this situation, the application of criminal
punishment not restores but only exacerbates so-
cial injustice, which in some cases serves as the
reason for committing a crime. Citizens who took
a false step find themselves in a situation even
worse than that they had before committing a
crime, while more affluent criminals (for exam-
ple, bribe takers) are likely to avoid severe pu-
nishment. It is clear that it is impossible to restore
social justice in full by means of punishment
alone. Therefore, all that remains for the judges is
to show the greatest possible leniency towards the
disadvantaged.

In course of the survey we conducted, when
asked the question “Which punishment is more
effective: strict or fair?”, the overwhelming ma-
jority of the convicts (92 %) answered “fair” and
only 8% chose “strict”. However, only 47 %
agreed that their punishment was fair, while 53 %

considered it unjust.
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Foreign authors believe that the justice of
criminal punishment is a means of achieving so-
cial justice and peace in society [74]. Despite the
importance of the goal of restoring social justice,
no objective criteria for its achievement are pro-
posed in theory. In this situation, surveying citi-
zens about their assessment of the current practice
of sentencing appears to be the only option.

Thus, in terms of the purposes of correcting
convicts and restoring social justice, it is rather
difficult to find objective criteria to assess the
effectiveness of their implementation.

The situation is different with respect to the
third goal of criminal punishment — crime preven-
tion. In the criminal law theory, there are objec-
tive criteria proposed for assessing its achieve-
ment — the dynamics of recidivism, which charac-
terizes the effectiveness of individual prevention
and the dynamics of crime, reflecting the effec-
tiveness of general prevention [69, p. 61]. Ac-
cording to some authors, evaluation of the effec-
tiveness of punishment may be limited to study-
ing its preventive effect [40, p. 16]. Such an ap-
proach seems appropriate, since the goal of crime
prevention has historically been viewed as the
primary, and sometimes the main goal of punish-
ment [3, pp. 105-106].
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Bmecre ¢ TeM mnpeanpUHUMANINChH IOMBITKH
uccrnenoBanust 3PHEKTUBHOCTH JOCTHIKEHHUSI 1IEN
WCIpaBICHHUSI  OCYKJCHHBIX. B yacTHOCTH,
C. M. ®ponoBa mpeyiaraer oueHuBath dPPek-
TUBHOCTh MCIIPABUTEIBHBIX PadOT, Ha3HAYAECMbIX
HECOBEPIICHHOJIETHIUM, HA OCHOBAaHUH JIAHHBIX 00
ypoBHe pemmauBa [68, c. 58]. Takum obpaszom, B
KauecTBe KPUTEPHS UCIIPABICHHUS OHA UCIIONb3YeT
PELMINB MPECTYIUICHUS, TUHAMHUKY KOTOporo M.
. Ilaproponckuii mpeajgarajg UCHONb30BaTh MpU
orieHKe A eKTUBHOCTH CIICIMAILHON MPEBCHIINH.
[Momydaercst, 4TO, OCHOBBIBASICH Ha TOKA3aTEISIX
MPECTYITHOCTH, Mbl HE MOXKEM MPEIIOKHTb pa3-
JINYHBIC KPUTCPUH JJIsl UCIIPABICHUS U TPEAyIpe-
KJICHHS TpecTyIuieHui. JlaHHOe OOCTOSITENbCTBO
CBUJICTEIIBCTBYET, BO-TIEPBBIX, O CIOKHOCTH pa3-
IPaHUYCHUS SMITUPUUYCCKUX MPOSBICHUN HCIpPaB-
JICHWsI MU YaCTHOTO TMPEMYNPEKICHHUS MPecTyIlie-
HUHU H, BO-BTOPBIX, O INIABEHCTBE LIEJN MPEAYIIP e-
JKJIEHUS TIPECTYIUIEHUH, TOIVIOAIONIE B CBOMX
MPOSIBJIICHUSIX PE3yNIBTaThl UCIIPABJICHUS.

[TomaraeM, 4To mpemynpenuTenbHbI dPderT
HaKa3aHus OyleT MaKCMMAaJIbHBIM TP Ha3HAYCHUHU
CTIPaBEIJIUBBIX HaKa3aHWHA. DTO CIEAyeT U3 pe-
3yJBTAaTOB MPOBEJEHHOTO HAMHU ONPOCa OCYK[E H-
HBIX, 0 KOTOPOM TOBOPHJIOCH BbIlIe. [loaTOMy He
Oyzner OOJBIIMM MPEYBETMUCHUEM paccCMaTpUBATh
3G (HEKTUBHOCTD MPEAYNPEIUTEIIEHOTO BO3ICHCT-
BHsI YTOJIOBHOTO Haka3aHHWs B KayecTBe WHTe-
IPajJbHOIO MOKA3aTelNsl, OTPAKAIOMIEr0 B TOM YH C-
Je W KauecTBO HCIPABICHUS OCYXJICHHBIX, H
CTIpaBe/UIMBOCTh Ha3HAYAEMbIX HaKazaHWid, U d¢-
(DEeKTUBHOCTH YTOJIOBHOTO HAKA3aHHUS B IICIOM.

HeoOxoaumo Takke pa3rpaHHYUTh IOHSATHE
«3(G(}EeKTUBHOCTh ~ YTOJIOBHOTO  HakKa3aHUsS» U
CMEXHBIC TOHATHUS, HCIIOIb3yeMbIE€ B YTOIOBHO-
MIPABOBOM TEOPHUH, MPEKIE BCEro MOHATHE «3(-
(hEKTMBHOCTb HCIIOJHEHHS OTJIEIBbHBIX BHJIOB Ha-
kazanus». [IpencraBisieTcs, 4To WX HEIB3ST CMe-
IIMBAaTh, TIOCKOJIbKY B TIEPBOM Clly4ae Hac MHTEp e-
CyeT JOCTH)KEeHHUE IIefiell yroJoBHOTO HaKa3zaHUS,
a BO BTOPOM — KaueCTBO €r0 M CIIOJIHEHUSI.

ITo muenuto b. C. bukcutoBoii, m3ydasiieit
npobiaemMy 3h(HEKTUBHOCTH HCIOIHEHUS YTOJIOB-
HOT'O Haka3aHWs B BHJC JHIIEHHS CBOOOIbI, 3 (-
(hEeKTUBHOCTD JICATEIBHOCTH MECT JIMIICHUS CBO-
00/bl W WMHBIX OPraHOB MCIIOJIHCHUS HaKa3aHMsI
M3MEpSIeTCsl «yCHEITHOCThIO» B MCIOJIHCHUU TIPH-
TOBOPOB M JOCTIDKCHHWH IIeNeH Haka3aHus [4,
c. 24]. IlomMHOCTBIO COTTIACHUTHCSA C TaKUM YTBEp-
JKICHUEM MOXHO ObLIO OBl IPH YCIOBUH, YTO CY-
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JIbl BO BCEX CIIydasX MPaBHIBLHO MPUMEHSIOT Yro-
JIOBHBI M YIOJIOBHO-IIPOLIECCYAJIbHBIM 3aKOH U
Ha3HAYalOT TaKWe HaKa3aHWsl, KOTOpbIC HaWIyd-
MM 00pa3oM CIIOCOOCTBYIOT peaii3allii MPOBO3-
miameHssiX B ¢T. 43 YK P® ueneit. Eciu 651 Ta-
Kasi CUTyallusi UMella MECTO B JICHCTBUTENBLHOCTH,
TO, HaBepHoe, y BepxoBrnoro Cyma P® He Obno
Obl HEOOXOIMMOCTH TEPHOIHMYECKH KOPPEKTHUPO-
BaTh JIEATENILHOCTh HIDKECTOSIIUX CY/IOB, PABHO
KaK y HCCIIeIOBATENEeH TP eCTYITHOCTH HE BO3HUKIIA
Obl HEOOXOAMMOCTh aHaJIM3UPOBATH CYICOHYIO
MPAKTUKY Ha MpeaMeT ee 3QHEeKTUBHOCTH.

OpHako B MPHUTOBOpax MOTYT OBITH JOMyIIe-
Hbl HETOYHOCTH TpU KBaTH(UKAIMKA TPECTyILIe-
HUH, HaKa3aHHE HE BCETIa COOTBETCTBYET TSKECTH
cozmesstHHOro. [loaToMy OpraHbl MCIOIHEHHUS YT O-
JIOBHBIX HaKa3aHUH MOTYT CIOCOOCTBOBATH JIOC-
THKEHUIO TIeiell YrOJIOBHOTO HakKa3aHWs JIMIIb B
mpezienax CBOCH OrpaHMYeHHOW KOMITETCHIUH, a
YCIEITHOE MCIOTHEHUE HE0OOCHOBAHHOTO MPHUTO-
BOpa BPsJ JIK CIIOCOOCTBYET MOBBIICHUIO 3D Pek-
TUBHOCTH YTOJIOBHOT'O HaKa3aHUsI.

B psime ciydaeB HecoBepleHHa cama TIpo-
Hefypa HWCHOIHEHHSI YrOJIOBHOTO — HaKa3aHWs.
OO0 ATOM CBHJICTENBCTBYET TOT (AKT, YTO OCY K-
JICHHbIC, OTOBIBIIME HaKa3aHWe, HauboJjIee MHTEH-
CHBHO PEIHIUBUPYIOT B MEPBBII roJl TOCIe OCBO-
OoxieHsl. DTO TOBOPUT O HENOCTATKaX MOJTO-
TOBKH K OCBOOOXJICHHIO OT HakazaHus. [loaTomy,
Kak BUAHO W3 rpaduka (puc. 2), MakCHMajbHas
BEPOSTHOCTh PELU/IMBA CYLIECTBYET B MEPBBIH T0JI
Mocyie OCBOOOXKICHUSI OT OTOBIBAHWSI HaKa3aHWSL,
4T0 OOBSCHSETCS HAWBBICIIMM YPOBHEM Jie3ajiar-
TalK K YCIIOBHSIM XH3HHU Ha CBOOOJIE, YTO TIPUBO-
AT K KOH(IUKTHBIM CHUTYaIMsM, HEYMEPCHHOMY
yIoTpeOICHUIO alIKOTONsI, TTOBTOPHBIM TIPECTY M-
snenusiM. He crmydaiilHO BO MHOTHX CTpaHax IIMpO-
KO HCIIOJIb3YeTCs CHCTeMa Ipo0anuu, 4ToObl yC-
TelrHee MOArOTOBUTh OCYXJICHHOTO K KM3HH Ha
CBOOONIE ¥ YyAEpKaTh OT HOBBIX MPECTYIUICHHH
[78; 80; 81; 82].

Bripouem, u oTpuIaTh BIMSHHE KAauecTBa W C-
MOJIHCHUSI YTOJIOBHOTO Haka3aHus Ha ero 3ddek-
TUBHOCTH ObLITO ObI HeBepHO. OciabieHue Hag30pa
3a OCYXJICHHBIMH, TIOYCTHTEILCTBO HAPYIICHUSIM
peXMMa COJIepIKaHUSI B UCIPABHTEILHBIX YUPEK-
JIEHUSX CITIOCOOHBI CYIIECTBEHHO 0CIIabuTh (P dek-
TUBHOCTh Haka3aHus. B aToMm ke psay criemyer
VIOMSIHYTh U Pa3jnYHbIC TMPOSIBICHUS arpecChu
B OTHOIICHUH OCYXJICHHBIX CO CTOPOHBI COTPY/-
HUKOB HCIPABUTENBHBIX YUYPEKIACHUH, WHTECH-

Methodological Issues of Evaluating the Effectiveness...

At the same time, attempts were made to in-
vestigate the effectiveness of achieving the goal
of correcting convicts. In particular, S. M. Frolo-
va, suggests evaluating the effectiveness of cor-
rectional works assigned to minors based on the
data on the level of recidivism [68, p. 58]. Thus,
as the correction criteria she uses repetition of the
crime, the dynamics of which M. D. Shargo-
rodsky proposed to use when evaluating the effec-
tiveness of special prevention. It turns out that,
based on crime rates, we cannot offer different
criteria for correction and for prevention of
crimes. This circumstance testifies, firstly, to the
difficulty of distinguishing between empirical
manifestations of correction and private preven-
tion of crimes and, secondly, to the primacy of the
goal of prevention of crimes, which absorbs the
results of correction.

We believe that the preventive effect of pu-
nishment would be maximized when imposing
fair punishments. This follows from the results of
our survey of convicts, presented above. There-
fore, it would not be a great exaggeration to re-
gard effectiveness of the preventive impact of
criminal punishment as an integral indicator re-
flecting, among other things, the quality of con-
victs’ correction, fairness of the punishments im-
posed, and effectiveness of criminal punishment
in general.

It is also necessary to distinguish between the
concept “effectiveness of criminal punishment”
and related concepts used in the criminal law
theory, first of all, “effectiveness of execution of
certain types of punishment”. It seems that they
should not be confused, since in the first case we
are primarily interested in achieving the goals of
criminal punishment, while in the second — in the
quality of its execution.

According to B. S. Biksitova, who studied
effectiveness of the execution of criminal pu-
nishment in the form of imprisonment, effective-
ness of the functioning of places of confinement
and other law enforcement institutions is meas-
ured by the “success” in enforcing sentences and
achieving the goals of punishment [4, p. 24]. It
would be possible to fully agree with this state-
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ment provided that the in all cases courts correct-
ly apply the criminal and procedure law and im-
pose such punishments that best facilitate the ac-
complishment of goals proclaimed in Article 43
of the Criminal Code of the Russian Federation. If
such a situation took place in reality, then, proba-
bly, the Supreme Court of the Russian Federation
would not need to periodically adjust the opera-
tion of lower courts, nor would crime researchers
have the need to analyze judicial practice with
respect to its effectiveness.

However, in sentences there may occur inac-
curacies in the qualification of acts, and punish-
ments do not always correspond to the personality
of the offender. Therefore, the authorities in
charge of the execution of criminal punishments
can contribute to achieving the goals of criminal
punishment only within the limits of their compe-
tence; and successful execution of an unjustified
sentence is unlikely to increase the effectiveness
of criminal punishment.

In some cases, the very procedure for the ex-
ecution of criminal punishment is imperfect. This
is evidenced by the fact that convicts who have
served their sentences show a tendency to recidiv-
ism mainly during the first year after their release.
This speaks of the shortcomings in preparation for
release. Therefore, as can be seen from the graph
in Fig. 2, the maximum probability of recurrence
of crime exists in the first year after release from
serving a sentence, which is explained by the
highest level of maladjustment to the conditions
of living in freedom, which leads to conflict situa-
tions, excessive drinking alcohol, repeated
crimes. It is not by chance that in many countries
there is a probation system widely used to more
successfully prepare convicts for life in freedom
and to deter them from committing new crimes
[78, 80, 81, 82].

However, it would be wrong to deny the in-
fluence of the quality of execution of a criminal
punishment on its effectiveness. The weakening
of the supervision of convicts, the indulgence
in violations of the regime of detention in correc-
tional institutions can significantly weaken the

effectiveness of punishment. Of the same effect
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BeEpoRTHOCTE PeUWInBa

i

EpEMA NocnE OTOLIBAMWA HIK3IAHWA, M0dk

Puc. 2. BeposTHOCTh pely/iiBa B pa3jiM4YHbIC IEPUOJIbI BPEMEHH T10C)IE OCBOOOKACHHS OT OTOBIBAHUS HAKA3aHUSI
(10 TaHHBIM aBTOPOB)

CHUBHOCTb KOTOPBIX, KaK OTMEYalOT HMCCIIENOBar e-
JIM, 3aBUCUT OT CaMbIX Pa3JIMYHBIX (akTopoB [76,
p. 17-18]. OTmeuaercs, 9TO MHOTHE OCYKICHHBIC
K JIMIIEHUIO CBOOOABI CTPAJAIOT Pa3TUYHBIMU
NICUXUYECKUMH 3200J1€eBaHUSIMH, U B TICPBYIO OY e-
penp  JIempecCHBHBIMH  paccTpoiictBamu  [72,
p. 463].

[MosToMy 3¢ (GEKTHBHOCTh HCIONHEHHS Yro-
JIOBHBIX HAaKa3aHWH MOXKHO paccMaTpuBaTh Kak
YCIIOBHYIO KOHCTaHTY, B CHJIy CBOETO ITOCTOSHCTBA
CYIIECTBEHHO HE BIMSIONIYI0 Ha JWHAMHUKY Ipe-
CTYITHOCTH W YYUTHIBAEMYIO B Ka4eCTBE KPUTEPHsI
3 PEKTUBHOCTH YTOJIOBHOTO HAaKa3aHHUSI.

O HeCOBEpIIEHCTBE MPOIEAYPhl OTOBIBAHMSI
HaKa3aHWH CBUCTEILCTBYET M TOT (aKT, 4TO IIp e-
CTYIUICHHUS, COBEpIIaeMble TpPU pEHHIMBE, Kak
MIPaBUIIO, SIBIISIIOTCA OoJjiee OMACHBIMH, YEM Te, 3a
KOTOpBIE JINIIO paHee 0TOBIBAJIO HAKa3aHH €.

Hampumep, u3 orderos CyneOHoro aemapr a-
MenTa mipu Bepxosaom Cyme PO cnenyer, 4to u3
YHUCJIa BCEX JIMII, KOTOPBIE PEIUANBHPOBAIIN 10CIIE
O0CBOOOYK/ICHUSI OT OTOBIBAHMS HaKa3aHUs B BUJIC
JUIIEHUsT cBOOOBI, 75,2 % MOBTOPHO OBUTH OCYXK-
JICHBI 332 TSDKKHE M 0CO00 TSKKHE MPECTYIUICHUS
[22, c. 169]. B 2014 . mpu 0co60 OIMacHOM peIu-
JUBe coBepmian yourictea 610 den., a mpu penu-
JIMBE W OMACHOM PEIHJMBE TaKue TPEeCTYILICHHS
COBEPIITUIN COOTBETCTBEHHO 642 u 581 uen. UHbI-
MU CIIOBaMH, 2/3 yOWHIl HaYMHAIIM CBOIO MTPECTYTI-

158

HYI0O Kapbepy C MEHEee TSOHKKHX MPeCcTyIUICHUH.
CxonHast KapThHa HaOIOIAeTCsl ¥ 10 APYTHM OC O-
60 TSUKKHM HpecTyIieHusM'. B 1eToM 3To Xxapak-
TEPHO M JJIs JIpyrux crpaH. Tak, coracHo JIaH-
HbIM aMEPUKAaHCKUX HCCieaoBaTene 2/3 ocyx-
JICHHBIX 32 ()EJIOHMHM U HAXOMSIINXCS Ha PEKUME
npobanuu ObUIM apeCTOBAHBI CHOBA 32 TSDKKOE
npecrymieHue [79, p. 46]. Takum obpaszom, 3¢-
(EKTUBHOCTH TMPENYNMPEAUTEILHOTO BO3/ICHCTBHS
YrOJIOBHOTO HaKa3aHWsl ONpEessieTcss He TONBKO
KaueCTBOM €r0 W CITOJTHEHUs, HO U COBEPIICHCTBOM
3aKOHO/IATENIbHO YCTAHOBJICHHOW TPOIETYpPhl €ro
OTOBIBaHUS M, OCOOCHHO, MOATOTOBKHA K OCBOOOXK-
JIEHHUIO OT €ro OTOBIBAHUSI.

Heckonbko mHaye 0OCTOUT JIENO C COOTHO -
HICHUEM TOHATHH «3(Q(EKTUBHOCTh HaKa3aHUD»
U «OQPEKTUBHOCTH CY/IEOHOM MTPAKTUKNY.

B. C. Munckas mpuMeHsIeT UX TPU aHaJH3e
¢ (GEKTUBHOCTH HaKa3aHUH 3a KOPPYIIUOHHBIE
MPECTYIUICHHSI, XOTSI UX COIEpKaHUE HE PaCKpbI-
Baer. OJTHAKO M3 KOHTEKCTAa MOXKHO CJHIENaTh B bI-
BOJI, YTO OHA CYUTAET CYICOHYIO NMPAKTHKY IO JI e-
JaM 0 KOPPYIIIMOHHBIX MpecTyreHusx Headdex-
TUBHOMU, TOCKONIBKY CylaMH HE HCIIONb3yeTCsl B
MOJTHOW Mepe KapaTeNbHbIM TOTEHIMANl YTroJIOB-
HBIX HakazaHuii. COBEpIICHCTBO 3aKOHA MpPU OT-

! Cm.: Oruer CyneGHoro nenapramenta pu Bepxosrom C y-
e P® 3a 2014 r. mo ¢. 11 «OTt4er o cocraBe OCYKACHHBIX,
MECTE COBEPLICHUS MPECTYIICHUS.

The risk of recidivism, %
I

J !

2 - o

o 4 & -

Period after imprisonment, years

Fig. 2. The risk of recidivism in various periods after release
(according to the data from the authors)

are various manifestations of aggression towards
convicted on the part of staff, with their intensity
depending on a variety of factors, as researchers
note [76, pp. 17-18]. It is noted that many of those
sentenced to deprivation of liberty suffer from var-
ious mental illnesses and, first of all, depressive
disorders [72, p. 463].

Therefore, effectiveness of the execution of
criminal punishments should be considered a condi-
tional constant, which, by virtue of its constancy,
that does not significantly affect the dynamics of
crime and is taken into account as a criterion of the
effectiveness of criminal punishment.

Another fact testifying to the imperfection of
the procedure for serving sentences is that crimes
committed recurrently are, as a rule, more danger-
ous than those for which the person had previously
served a sentence.

For instance, from the reports of the Judicial
Department at the Supreme Court of the Russian
Federation, it follows that among all people who
recurred after being released from serving a sen-
tence of imprisonment, 75.2 % were convicted
again for grave and especially grave crimes [22,
p. 169]. In 2014, 610 people committed murder in
course of an especially dangerous repeated relapse
into crime, while in course of relapse and danger-
ous relapse such crimes were committed by 642
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and 581 people correspondingly. In other words,
2/3 of the murderers began their criminal career
with less serious crimes'. A similar picture is ob-
served for other particularly serious crimes. In
general, this is also typical of other countries. For
example, according to the data of American re-
searchers, two-thirds of those convicted of felonies
and being on probation mode were arrested again
or for a serious crime [79, p. 46]. Thus, effective-
ness of the preventive impact of criminal punish-
ment is determined not only by the quality of its
execution but also by the perfection of the legisla-
tively established procedure for serving punish-
ment and, especially, preparing for release from
serving it.

The situation is somewhat different with the re-
lationship between the concepts “effectiveness of
punishment” and “effectiveness of judicial practice”.

V. S. Minskaya uses this term when analyz-
ing effectiveness of punishments for corruption
crimes, though, not clarifying its content. From
the context, it can be concluded that she consid-
ers judicial practice in cases of corruption crimes
to be ineffective, since the courts do not fully
use the punitive potential of criminal penalties.

! See: Report of the Judicial Department at the Supreme Court
of the Russian Federation for 2014 in form 11. “Report on the
composition of convicts, the place of crime”.
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Puc. 3. Cpoku JjuiieHus cBOOO/bI 32 YOMHCTBO U YMBIIUICHHOE ITPUYMHEHUE TSHDKKOTO BPEZa 3710pPOBBIO
(ct. 105, 111 YK P®)

CYTCTBUH BOJIM €T0 MPUMEHSITH SIBISICTCS, IO €€
MHEHHIO, 3aJI0rOM HE3I(P(PEKTUBHOCTH OOpPHOBI C
npectymHocThio [37, ¢. 60]. Takum obpazom, 3¢-
(heKTUBHOCTH CymeOHON TMPAKTHUKUA CTABUTCS DTHUM
aBTOPOM B MPSIMYIO 3aBUCHMOCTH OT HCIOJB30Ba-
HUS CYBJIOM KapaTeJIbHOTO 110 TeHIIaIa HaKa3aHHi.

Heckomnpko nHaue MOAXOAUT K OMpEeTIeHHIO
atoro mousitust C. M. MHIakoB: cpaBHUBAasT MHp O-
BYI0O U OTCUECTBCHHYIO TCHACHIIMHM HA3HAYCHMU S
HaKa3aH{s paHee CYAUMBIM, OH PE3IOMHpPYET, YTO
K HamOoJee OmacHbIM KaTErOpUsM MPECTYITHUKOB
HaIlIK CYIbI TPOSBIIIIOT HEOMPABIAHHYIO MATKOCTh
[19, c. 41]. CnenoBarenbHO, HEIPPEKTUBHOCTH
Cy/1IeOHOI MPaKTUKH, M0 MHEHHUIO 3TOTO YYEHOrO,
MTOPOXKIIAETCS HAPYIICHHEM COOTBETCTBHSI MEKITY
TSOKECTHIO HAKa3aHUS U OCOOCHHOCTSMU JIMYHOCTH
BUHOBHOTO.

Kak mokasbiBaeT n3ydeHue CylaeOHOH cTar u-
CTUKH, pa3Mephbl Ha3HAYaEeMbIX HaKa3aHUU pacIip e-
JENAIOTCS HEpaBHOMEPHO B IIpefenax MexIy
HIDKHAM W BEPXHUM IMpeneiaMu CaHKIUH (dero
MOYKHO OBbLTO OBl OXKHIATh HMCXOIS U3 TOTO, YTO
TOYHAsI BETMYMHA OOIICCTBEHHOW OIMACHOCTH KOH-
KpPETHOTO MPECTYIUICHUS ¥ TNIHOCTU MPECTYITHUKA
— cIyvaliHbIe BEJTMUWHBI). B OonbImMHCTBE Ciiyda-
€B MMEET MECTO paclpeseseHne pa3MepoB HaKa3a-
HUH, ONMM3KOoe K HOPMAIbHOMY, C XapakT epHOU
«KOJIOKOJIOOOpa3HoH (opmoii» (puc. 3).

Jnst momoOHOro BHJa pachpeneleHus Xapak-
TEPHO TO, YTO aHAJIM3HUpyeMasi BEIUYHHA C BBICO-
KOM CTEMEHBIO BEPOATHOCTHU JICKUT B OTHOCHUTEIb-
HO Y3KOM JMaria3oHe, YTO MOXET CBHJIETENIbCTB O-
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BaTh O KOOPAWHAIMH JEATENbHOCTH CYIOB IIpHU
BEIOOpE pa3MepoB HaKa3aHWU IO OT/IEIbHBIM BU-
JlaM IIPECTYIUICHU.

Becbma mio0oMbBITHAS CHTYAIUsT CIOKUIIACH C
MPaKTUKOM Ha3HAaueHHUs HaKa3aHUU 3a TMOJTy4YeHHE
B3siTKH (cT. 290 YK P®). B GonbmHCTBE Cltyyaes
Cy[bl Ha3HAYaIOT HEOOOCHOBAHHO MSITKWE HaKas a-
HUf, HE COOTBETCTBYIOIIME OMACHOCTH B3SATOYHU-
YyecTBa M MOTPEOHOCTSIM OOPBOBI C 3TUM SIBIICHUEM,
IIMPOKO TPHUMEHSS Ha3HAYeHHWE HaKa3aHUs HUKe
rpeznena, yCTaHOBICHHOIO COOTBETCTBYIOLIEH Ya-
cTbio cT. 290 YK PO.

He pasnensitor cyasl u 03a004€HHOCTH 32K O-
HOZIATeNsl TI0 TIOBOJY HEOOXOIMMOCTH Y>KECTOY e-
HUSI OTBETCTBEHHOCTHU ISl TIeNO(UIIOB. YCHIICHHE
HaKa3aH{sg BIUIOTH 10 TMOXH3HEHHOTO JIUIICHUS
CBOOOIIBI 32 HACWIIHLCTBCHHBIC MOJOBBIC MPECTYTI-
JICHUsI TIPOTHB MAaJIOJIETHUX, TTOJJaBaeMOE B Tpecce
Kak OOJBIION IIar B Jielie OXpaHbl IIpaB JieTei, cy-
JlAMU 0Ka3aJI0Ch HEBOCTPEOOBAHHBIM.

Bce ckazanHoe HaBOOUT HAa MBICHb, YTO MBI
MMeeM JIeJI0 C CaMOCTOSTENIbHOW Cy[eOHOM Monu-
THKOH, B paMKax KOTOPOW CyJbl P Ha3HAUYECHUU
HaKa3aHW{ OPUEHTHPYIOTCS HE TOJNBKO Ha ycTa-
HoneHHbIe B YK P® rpanutisl HakazaHuii, HO ¥ Ha
Hekre HeoduInanbHble YCTaHOBKU. Hampumep,
B CIIA cympu CUMTAIOT «CHJIBHBIMUY» YTOJOBHBI-
MU JienaMH (IIPUTOBOPHI IO KOTOPBIM HE OyayT
00>KaJIOBaHbl ¥ OTMEHEHBI) T€, 110 KOTOPBIM y4ac T-
BYIOT TPUCSIKHBIC, BUHOBHBIM MPHU3HAETCS B TIpe-
CTYILJICHUM U CaM BHHOBHBIM — OIIAaCHBIM, 3aciy-
JKUBAIOIIMKA CypOBOTO HaKa3aHHUA TPECTYITHUK
[71, p. 623].

Methodological Issues of Evaluating the Effectiveness...
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Fig. 3. Terms of imprisonment for murder and intentional infliction of grievous bodily harm
(Articles 105, 111 of the Criminal Code of the Russian Federation)

The perfection of the law in the absence of the
will to apply it is, in her opinion, the key to the
ineffectiveness of the fight against crime [37,
p. 60]. Thus, effectiveness of judicial practice is
put by this author in direct dependence on the use
of the punitive potential of punishments.

S. M. Inshakov approaches the definition of
this concept somewhat differently: comparing
the world and national tendencies of sentencing
those previously convicted, he concludes that
our courts show unjustified softness towards the
most dangerous categories of criminals [19, p.
41]. Therefore, the ineffectiveness of judicial
practice, in the opinion of this scholar, is as the
study of judicial statistics shows, the amount of
penalty imposed is not evenly distributed be-
tween the lower and upper limits of sanctions (as
one would expect if proceeding from the fact
that the exact public danger of the particular
crime and the personality of the criminal is ran-
dom). In most cases, there is a distribution of
penalties which is close to normal, with a cha-
racteristic “bell” shape, such as, for example,
in Fig. 3.

This type of distribution is characterized by
the fact that with a high degree of probability the
analyzed value lies in a relatively narrow range,
which may indicate coordination of the activities
of the courts when choosing the amount of penal-
ties for certain types of crimes.

A very interesting situation has developed
with the practice of imposing penalties for receiv-
ing a bribe (Article 290 of the Criminal Code of
the Russian Federation). In most cases, the courts
impose unreasonably lenient punishments, which
do not correspond to the danger of bribery and the
needs of combating this phenomenon, widely im-
posing penalties below the limit established by
the relevant part of Article 290 of the Criminal
Code of the Russian Federation.

The courts also do not share the concern of
the legislator about the need to toughen the lia-
bility for pedophiles. Strengthening the pu-
nishment up to life imprisonment for violent
sexual crimes against juveniles, presented in the
press as a big step forward in protecting the
rights of children, turned out to be untapped by
the courts.

All this considered, it looks like there is
some independent judicial policy, and when im-
posing punishments the courts are guided not only
by the limits of penalties established in the Crim-
inal Code of the Russian Federation but also by
some unofficial policies. For example, according
to the position of the US judges, “strong” criminal
cases (sentences for which will not be appealed
and annulled) are those in which jurors partici-
pate, the guilty person admits his guilt, and the
guilty person is a dangerous criminal deserving
severe punishment [71, p. 623].
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Mopnesb OleHKH
3¢ GeKTHBHOCTH HAKAZAHUS

B paccyxnenusix o cyne6HO#M MpakTHKe ObUH
3aTPOHYTHI BOMPOCHI aHain3a IPPEKTHBHOCTH Ha-
Ka3aHWs, B CBA3M C YeM HYKHO J1aTh HEKOTOpHIE
MOSICHEHUSI OTHOCHUTENBHO TPEAIaraéMoi MOJENn
€ro OIIeHKH.

MBI co3HATENBPHO OTKA3aJINCh OT MCIIOIB30Ba-
HUA TEPMHHA «METOAMKA», IPEANOoararomero
TOYHO OIpEeeeHHbIE COBOKYITHOCTh METOAOB HC-
CIIEZIOBAHUS M TOCIIENOBATEIBHOCTh UX MPUMEHEe-
Hua. Bmecro aToro mpeasiaraercsi MeHee CTpOTHi
TEPMUH «MOJIENbY», TOA KOTOPBIM TOHUMAETCs HE
MaTeMaTHYeCcKOe MOAETUPOBaHME, a 0a30BbIE CITO-
COOBI OIICHKH, MOAXOISIINE JUIs aHallu3a Haka3a-
HUU 10 OoNblIel YacTH TPECTYIUICHHI, a TaKKe
WHIUBUIyaIbHbIC, CBS3aHHBIE C OCOOCHHOCTSIMHU
OT/ICTBHBIX BUJIOB MPECTYIUICHUH.

JlJ1 TIONMHOIIEHHOTO MaTeMaTHYeCKOro per e-
HUS TaHHOW 3aJ[a4d B HACTOSIIEEe BpeMs HE XBara-
€T TEOPETHYECKH OCMBICICHHBIX 3HaHWH O TMPHUYN-
Hax M yCJIOBHSX MPECTYITHOCTH. DTO YTBEPXKICHUE
MOXKET ITOKa3aThCsl TMapaJOKCANIbHBIM: (PEHOMEH
MIPECTYMMHOCTH, €€ MPUYUHBI M YCIOBHS JUTHTENb-
HOE BpeMs SBISIOTCA OOBEKTOM MPHUCTAIBHOTO
BHUMAaHHS KPUMHHOJIOTOB. OO0IIHe IpeCcTaBICHUS
0 JIeTepMUHAHTAX MPECTYIMHOCTH M €€ MEXaHH3Me
B TEOPHH M3JIOKEHBI JOCTATOYHO moapobHo. On-
HaKO JI0 HACTOAIIEr0 BPEMEHU pe3yIbTaTHBHBIX
TIOTBITOK Peau3alui MaTeMaTHYecKuX MOJIeNei
MIPECTYITHOCTH HE MMEETCs, a CaM METOJ €e Mare-
MaTHYECKOTO MOJIETMPOBAHUS 70 CHX TOp HE BOC-
TpeOOBaH MHOTMMH KPUMHHOJIOTAMHU.

[Ipumepsl «ITpOMaxoB» MaTeMaTHYECKUX M O-
neneil MoKHO yBuUeTh B pabore B. A. Hukonosa
[42], B KOTOpOW HM3y4asoCh BO3JAECHCTBHE YIOJOB-
HOTO HaKa3aHWs HA MPECTYMHOCTh MyTeM aHaln3a
KO3 PUIIMEHTOB KOPPEISIIME MKy psIaMu Jia H-
HBIX 00 YpPOBHE OTJICIBHBIX BUJOB MPECTYILICHUH
1 yIETbHBIM BECOM OTJIENIbHBIX BHJIOB HaKa3aHUH,
MIPUMEHSAEMBIX K OCYKIACHHBIM 32 TaKue MPEecTyIl-
JIeHus1, B o0mIell Macce HaKazaHW 3a OTH JCSHHUSI
3a epuon ¢ 1988 mo 1992 r. Ha ocHoBanuu momy-
YEHHBIX JIAHHBIX aBTOpP PaccYUTHIBaN Koddduiiu-
€HTBHI JUIA ypaBHEHHS PErpeccHy, BbIPAKaroIIero
JUHEHHYIO 3aBUCUMOCTh MEXK]y MHTEHCHBHOCTBHIO
MpUMEHEHUS] Haka3aHW{ U YPOBHEM MPECTYITHO-
cti. B Hacrosimee Bpemsl pe3ynbTaThl 3TOTO U C-
CIICIOBAHUsSI  OKAa3aJMCh  HEBOCTPEOOBAHHBIMH.
[IpyunHa B TOM, YTO Y4YEHBII ONHpPAJICA B CBOEH
pabore Ha cBeleHHs, MOTyYCHHBIE B TIepHo Oy p-
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HOro pocra npectynHoctd. OIHaKo eciu Obl aBTOp
MIPOBOJIMJI MCCJIEOBAHME B JPYroM BPEMEHHOM
HHTEpBaje, Hanmpumep mocie 1993 r., xoraa moasb-
€M TIPECTYIMHOCTH CMEHMJICS KPaTKOBPEMEHHBIM
CIIaJIoM, TO OH TOJY4YWJ ObI YK€ WHBIC PE3YJIbT a-
TBI, @ €CTU OBl MCCIICAYEeMbIN TIEPUO JISKAT MEXK-
ay 2006 u 2012 rr., — BeIBOZIBI 00 3(hpekTHBHOCTH
MPECTYIMHOCTH OBLTH OBbI MPOTUBOIOJIOKHBIMHU TEM,
KOTOpble 00OCHOBBIBaIOTCS B pabore. CxomHble
JaHHble O HEIPPEKTHBHOCTU OOIIEIpeyNpeau-
TENBHOTO BO3JICMCTBUSA yrpO3bl YTOJOBHBIM HaKa-
3aHWEM 3a YOMHCTBA W YMBIIIICHHOE MPUYHMHECHHUE
TSOHKKOTO Bpefa 3710poBbio momyunn C. B. Makcu-
MOB, CPAaBHHBABIIMI MOKA3aTENN MPECTYITHOCTH U
ee (akropel 1Mo cocrosHuo Ha 1985 u 1990 r.
OTOT aBTOp TakXKe HE YYUTHIBAJ JIOJITOCPOYHBIC
Konebanus mpectynHocTa [34].

Henocrarku mogxona B. A. HukonoBa Bus T-
Csl B CIIEIYIOIIEM:

— NPUMEHEHUE JMHEWHOIO0 PErpecCHOHHOrO
aHaIM3a JOMyCTUMO TOJBKO MPHU TaKUX YCIOBUSX,
KOTJla 3aBHCHMas MepeMeHHas (YpOBEHb MPEecTyIl-
HocTH — y B. A. HukoHOBa) mpsIMO TIPOIOPIIH O-
HaJIbHA HE3aBHUCHUMOH IEPEMEHHOM, IPEIUKTOPY
(B KauecTBe KOTOPOTO BBICTYHAEeT YIENbHBIM Bec
OTACNBHOTO BHAa HakaszaHws). OJHAKO CIOXKHOE
MOBEJICHUE IPECTYITHOCTH OTBEPraeT THIOTE3y
O HaJIMYMU TaKOW 3aBUCUMOCTH MEXIY aHaJU3u-
pyeMBIMHU psiiaMu JaHHbIX. HenuHerHbll Xapak-
Tep OTHOILIEHHS MEXK]y HaKa3aHHWEM U MPECTYIHO-
CTBIO O3HAYaeT CHIILHOE BIMSHUE HHBIX (DaKTOPOB.
W 31ech MBI CTalKuBaeMcsi ¢ O4epeqHON mpodie-
MOH — 3TH (HaKTOPbI JOIKHBI OBITH CHayasa oOHa-
PYKEHBI U YIOBIETBOPUTEIHLHO OOBSCHEHBI;

— aBTOp OINEpHUPYEeT JaHHBIMU Ha MHTEpBaje B
[ATH JIeT, Tojiarasi, 9YTo B YCJIOBHUSAX COLMAJIBHO-
SKOHOMHYECKON M NMPaBOBOM HECTAOMJIBHOCTU BbI-
0Op ISATHIIETHEro MEpuojia BBICTYMAET «KaK 000c-
HOBaHHBIN BapuaHT» [42, c. 22];

— OIHUM W3 KpPUTEpPHEB OTOOpa MpecTyIuie-
HUH, TI0 KOTOPBIM HccienoBanach 3Q(HeKTHBHOCTD
MpUMEeHseMbIX HakazaHuid, B. A. HukonoB n3bpan
HU3KAN ypoBEHB JateHTHOCTH [42, ¢. 19]. Takoe
TpeOoBaHUEe OBLIO TPENONPEETICHO XapaKTepOM
BBIYUCIICHUM, TPOBOMUMBIX JUISI OICHKH J(hek-
THBHOCTH Haka3aHus. BpICOKas CTeneHb JaTeHT-
HOCTH HE TIO3BOJIIET TPOBECTH KOPPEKTHBIE BBI-
YHUCIICHUs], TIOJIOKEHHbIE B OCHOBY METOAUKH
B. A. HuxonoBa. Bmecte ¢ Tem Takoil cTporuit
oTOOp TpECTyIUICHHH ISl aHalik3a CHIDKaeT 00-
IIYI0 IIEHHOCTh HCCIIEAOBAaHMWs, OTPaHUYUBAS €ro

Bytko S. Yu., Varygin A. N.

Model of Evaluating
the Effectiveness of Punishment

In considerations concerning judicial prac-
tice, some issues of analyzing the effectiveness of
punishment were raised, for which reason some
explanations should be given with regard to the
proposed model of its assessment.

We knowingly abandoned the use of the term
“methodology”, which implies a well-defined set of
research methods and sequence of their application.
Instead, a less stringent term “model” is proposed,
which is not about mathematical modeling but about
basic assessment methods suitable for analyzing
penalties for most crimes, as well as for particular
ones, taking into account their peculiarities.

For a complete mathematical solution of this
problem, currently there is a lack of theoretically
meaningful knowledge about the causes and con-
ditions of crime. This statement may seem para-
doxical: the phenomenon of crime, its causes and
conditions have been the subject of close study by
criminologists for a long time. General ideas
about the determinants of crime and its mechan-
ism are set out in theory in sufficient detail. How-
ever, so far there have been no successful attempts
to implement mathematical models of crime, and
the method of its mathematical modeling has been
untapped by many criminologists so far.

Examples of “blunders” of mathematical
models are given in the work by V. A. Nikonov
[42], which studied the effect of criminal punish-
ment on crime by analyzing the correlation coef-
ficients between series of data on the level of par-
ticular types of crimes and the proportion of cer-
tain types of punishments applied to those con-
victed of such crimes in the total mass of punish-
ments for these acts for the period from 1988 to
1992. Based on the data obtained, the author cal-
culated coefficients for the regression equation
expressing a linear relationship between the in-
tensity of the application of punishments and the
level of crime. Currently, the results of this study
turn out to be untapped. The reason is that in his
work the scientist relied on information obtained
for the period of rapid growth of crime. However,
if the author conducted a study for a different
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time interval, for example, after 1993, when the
rise in crime was replaced by a short-term reces-
sion, he would have obtained different results,
and if the study period lay between 2006 and
2012, the conclusions about the effectiveness of
crime would be opposite to those justified in the
work. Similar data on the ineffectiveness of the
general preventive impact of the threat of criminal
punishment for murder and deliberate infliction of
grievous bodily harm were received by
S. V. Maksimov, who compared rates and factors
of crime as of 1985 and 1990. This author also
did not take into account long-term fluctuations of
crime [34].

The disadvantages of the approach proposed
by V. A. Nikonov are seen in the following:

— the use of linear regression analysis is per-
missible only under the conditions when the de-
pendent variable (in V. A. Nikonov’s research —
crime rate) is directly proportional to the inde-
pendent variable, the predictor (which is the pro-
portion of a particular type of punishment). How-
ever, the complex behavior of crime rejects the
hypothesis about the presence of such a relation-
ship between the analyzed data series. The non-
linear nature of the relationship between punish-
ment and crime means a strong influence of other
factors. And here we are faced with another prob-
lem — these factors must first be discovered and
satisfactorily explained;

— the author manipulates data for the interval
of five years, believing that in the conditions of
socio-economic and legal instability, the choice of
the five-year period is “as a reasonable option”
[42, p. 22];

— V. A. Nikonov chose a low level of late n-
cy as one of the criteria for the selection of
crimes to assess the effectiveness of the punish-
ments imposed [42, p. 19]. Such a requirement
was predetermined by the nature of the calcula-
tions carried out to assess the effectiveness. The
high degree of latency does not allow for per-
forming correct calculations being the basis of
V. A. Nikonov’s method. At the same time, such
a rigorous selection of crimes for analysis re-

duces the overall value of the study, limiting its
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MIPUMEHEHNE K PAY BBICOKOJIATEHTHBIX MPECTYII-
JICHWH, K KOTOPBIM TPAJAWIIMOHHO OTHOCSITCSI HaJlo-
TOBBIE TPECTYIUICHHUs, IOcsraTenbcTBa B chepe
HE3aKOHHOr0 000poTa HAPKOTUYECKUX CPEICTB U
TICHXOTPOITHBIX BEIIECTB U pAn Apyrux. Cremyer
OTMETHUTb, YTO OTPAHHYEHHS, CBSI3aHHBIE C BBICO-
KM YPOBHEM JIATEHTHOCTH OTAEIbHBIX BHJIOB
MpecTyIieHui, meitancs mpeononers C. M. Hu-
IIAKOB, 110 MHEHHUIO KOTOPOro 3P(HEKTUBHOCTD H a-
Ka3aHus ClieyeT OIleHUBATh MO (haKTHUECKOW [ H-
Hamuke nipectynHoctH [19, c. 33]. On oObscHsieT
KoJe0aHus TIPECTYITHOCTH (Ha MOMEHT HAaIlMCaHHS
paboTel uMenach MHPOPMAIHS TOJIBKO O PE3KOM
cHIKeHuH npectynHocTd B 2002 T1.) BBEIEHUEM B
nevicreue HoBoro YIIK P®, uro co3gano TpysH o-
CTH B JIOKa3bIBaHUU (haKTa COBEPILEHHSI MMPECTYTI-
nmeHus ompeneneHHeiM JuioMm [19, c¢. 33]. Poct
npecTynmHocTH ¢ koM B 2006 r., o Takoi Joru-
K€, OTpa’kaeT yCIEITHOE OCBOEHWE MPAaBOOXPAHHM-
TENbHBIMH  OpraHaMH  TIOJIOKEHWH  yTOJOBHO -
MPOIECCYaIbHOr0 3aKoHomaTenbcTBa. K coxkane-
HUIO, JaJbHEWIINE W3MEHEHHUS IPECTYMHOCTH, B
4acTHOCTH ee ObicTpoe cHmxkeHne mocie 2006 r.,
TakuM crocodoM He oObacHsoTcA. OnHako mo-
MIBITKA CBECTH KOJEOAHMS MPECTYNHOCTH JIHIIb K
BiusiHUui0 HoBoro YIIK P® mpuBoauT aBTropa K
omuOKaM B OIEHKE (DAKTUYCCKON NWHAMHKH OT-
JIETbHBIX TpecTylyieHnid. B xome mnpoBeneHHOro
HaMH aHajM3a HE HaIlel MOATBEPKIACHUS 000CHO-
BBIBAEMBIH ATHM aBTOPOM BBIBOA O BBICOKOW JIa-
TEHTHOCTH yOHWICTB [5], a B ciyuae ¢ mpecTyrie-
HUSIMH B c(hepe He3aKOHHOTO 000pOoTa HApKOTHY e-
CKHX CPENICTB M TICHUXOTPOIHBIX BEIIECTB OILIEHKa
YPOBHS JIATEHTHOCTH ObIJIa CYIIECTBEHHO 3aHMKe-
Ha [6]. Takum 00OpaszoM, BBIBO/IBI 00 3 (heKTHBH O-
CTH HaKa3aHWM, OCHOBAHHBIE TOJIHKO Ha OIEHOY-
HBIX 3HAUYCHUSX (AKTUYECKOW JMHAMUKH Ipe-
CTYMHOCTH, TaKXX€ MOTYT MPUBECTH K MOITYYCHHIO
HEKOPPEKTHBIX Pe3yIbTaTOB.

ITonaraem, yto mo3umus C. M. HMumaxosa
0 HEPENPE3EeHTaTUBHOCTH CBEJCHUN O 3aperucr-
PUPOBaHHBIX IPECTYIUICHUSX W HEOOXOIUMOCTH
oteHKH 3 peKkTHBHOCTH HaKa3aHUH JMIIb 110 (ak-
TUYECKON AMHAMHKE MPECTYMHOCTH HYXJAeTcs B
KoppextupoBke. Ecnu y Hac OTCyTCTBYIOT JOCTO-
BEpHBIE CBHUJIETEIIHCTBA O BBICOKOW JIATEHTHOCTH
KOHKpPETHOTO BHJA MPECTYIUICHUH, TO BIIOJIHE OTI-
paBIaHO WCIONIB30BAHUE JAaHHBIX OQHUIIHATHHON
YroJOBHOW cTaTHCTUKUA. OIHAKO OHO MPHUEMIIEMO
U B TaKHX CITy4yasx, KOrJa y Hac €CTh BECKHE OCHO-
BaHHUs MOJlaraTh, YTO YPOBEHb JATEHTHOCTH HC-
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CIIEIlyeMOr0 TIPECTYIUICHHST HAa W30paHHOM Bpe-
MEHHOM HHTEpBaJie CYIIECTBEHHO HE W3MEHSIICS.
B mogobHOM cnydyae kpuBas IMHAMUKH 3apPETHCT-
PUPOBaHHON MPECTYIMHOCTH BEPHO OTpakaeT TeH-
JeHIIMU (aKTUYECKOH MPECTYIMHOCTH W, CIIeloBa-
TENLHO, MOJKET OBITh MCIOJIb30BaHA JIJIsl TIPOBE]I e-
HUS aHAJIN3A.

Ecnmu ke MMeEIOTCSI MPEIoNoKEeHUs O TOM,
YTO YPOBEHb JIATCHTHOCTU HACTONBKO BBICOK, YTO
MBI MOXKEM BeChMa MPUOIM3UTENHLHO CYIUTh JHIIb
0 TIOPSIZIKE STOW BEIWYHHBI, TO 33j1a4a CYIICCTB CH-
HO OCJIOXKHsIeTCsl. B Takux cUTyanusix, BO-TEpPBBIX,
HEOOXOJMMO JTOKa3bIBaTh, YTO YPOBEHB JIATCHTH O-
CTH WCKIIOYaeT BO3MOXXHOCTh TOIYYUThH MPE]-
cTaBlieHHE O (PaKTUUYeCKOW JWHAMHKE JAHHOTO
BHJIa TIPECTymJjeHui. Bo-BTOphIX, HEOOXOTUMO
MPOBOJIUTH MMOUCK AMITUPHYECKHUX JaHHBIX, CBHUJIC-
TENBCTBYIOIIUX O HAJIWYMW WM OTCYTCTBHUHU TIpe-
IYTPENUTENHHOTO BO3/ICHCTBHSI YTOJIOBHOTO HAK a-
3aHUSl 3a TMpeAeiaMH YroJIOBHOM CTaTHUCTHKH.
B naHHOM citydae MbI MCXOAMM U3 TPEAIIONOXK e-
HUSI, YTO YTOJIOBHOE HaKa3aHHUE BBHITIOIHSET BMECTE
C OXPaHUTENBHOM W PETYISTHBHYIO (YHKIIHIO,
OKa3bIBas BIUSHHUE HA MTOBEJCHUE TPaXIaH. DTOMY
ecTb yOeauTenbHbIe TpuUMepbl. Tak, B HosOpe
2013 r. IIpesunent Poccun B. B. Ilytun B omHOM
W3 CBOUX BBICTYTUICHUH IMOIBEPT KPUTUKE TTOPSIOK
BO30Y)KJICHHSI YTOJIOBHBIX JIEN TI0 HAJOTOBBIM TIp e-
CTYIIJICHUSIM TOJIBKO Ha OCHTOBAHHH WH(OPMAIHH
OpraHoB HAaJIOrOBOTO KOHTpOJsl. JInOepamu3arst
3aKOHOJIATENBCTBA, KOTOPas, KaK MPEANoaraioch,
JIOJDKHA ObllIa CIIOCOOCTBOBATH YBEINYCHUIO COOU-
paeMocCTH HaJIOTOB, IPUBENa K 00paTHOMY Pe3yil b-
Tary [52]. Pe3koe cokpalleHue 4rciia yroJTOBHBIX
JIeN 110 HAJOTOBBIM TpecTyrieHusM B 2013 r. mo-
BJICKJIO 332 OO0 BO3pacTaHUE HEIOMMOK TI0 HaJIO-
ram u coopam. Takum oOpazom, IpeayIPEAUTEI b-
HBII (KT YrOTOBHBIX HaKa3aHUH 32 HAJIOTOBBIC
MPECTYIUICHUSI MOXET MPOSBISTHCS B JAMHAMUKE
cOopa HaJIOTOB.

B apyrom ciyuae BO30yXI€HHE YrOJIOBHOTO
JieTia B OTHOIIGHWH Bpadei, KOTopble, M0 BEpCHH
OOBUHEHMS, TOTOBMJIMCH K YOHMHCTBY C II€JIBIO
TpaHCIUIAHTAIIMU OPTaHOB YEIIOBEKa, IMPHBEIO K
MPUOCTAHOBKE MHOKECTBA MOMAOOHBIX OIeparyii
mo Bced crpane [66]. Takum 00pa3oM, BIUSHHE
YTOJIOBHO-TIPABOBOTO 3aIlpeTa BIIOIHE MOXKET OBITh
OoOHapy)KEHO IMyTeM aHaju3a MH(pOpMaIuu 0 pas-
JIUYHBIX COLMAIBHBIX ITPOIleccax.

C yd4eroM H3JIOKEHHOTO0 MOXKHO chopmy -
pOBaTh MPUYHMHBL, IO KOTOPHIM MaTeMaTHUECKOE

Methodological Issues of Evaluating the Effectiveness...

application to a number of high-latent crimes,
which traditionally include tax crimes, en-
croachments in the sphere of illicit trafficking in
narcotic drugs and psychotropic substances, and
a number of others. As for the restrictions asso-
ciated with a high level of latency of certain
types of crimes, it was S. M. Inshakov who tried
to overcome those. According to this author, the
effectiveness of punishment should be evaluated
by the actual dynamics of crime [19, p. 33]. He
explains the fluctuations of crime (at the time of
his writing the paper, there was information only
about a sharp decrease in crime in 2002) with the
introduction of the new Criminal Procedure
Code of the Russian Federation, which created
difficulties in proving the fact of a crime being
committed by a certain person [19, p. 33]. Ac-
cording to this logic, the growth of crime with a
peak in 2006 reflects the successful application
of the provisions of criminal procedure legisla-
tion by law enforcement agencies. However, fur-
ther changes in crime, in particular, its rapid de-
cline after 2006, are not explained in this way.
However, an attempt to reduce the fluctuations
of crime only to the influence of the new Crimi-
nal Procedure Code of the Russian Federation
leads the author to errors in the assessment of
the actual dynamics of particular crimes. Our
own analysis did not provide any corroboration
for Inshakov’s conclusion about high latency of
murders [5], and in the case of crimes in the
sphere of illicit trafficking in narcotic drugs and
psychotropic substances, the latency level was
significantly underestimated [6]. Thus, conclu-
sions about the effectiveness of punishments that
are made based only on estimated values of the
actual dynamics of crime can also lead to incor-
rect results.

We believe that S. M. Inshakov’s position
on the non-representativeness of information
about registered crimes and the need to evaluate
the effectiveness of punishments only based on
the actual dynamics of crime requires adjust-
ment. [f we have no reliable evidence of the high
latency of a particular type of crime, then the use
of official criminal statistics is fully justified.
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However, it is also acceptable in the cases when
we have good reason to believe that the level of
latency of the investigated crime did not changed
significantly in the selected interval. In such a
case, the dynamics of the crime recorded correct-
ly reflects the trends of actual crime and, there-
fore, can be used for analysis.

However, if there are assumptions that the
latency level is so high that we can rather ap-
proximately estimate only the order of this mag-
nitude, then the task is significantly complicated.
In such situations, firstly, it is necessary to prove
that the level of latency excludes the possibility
of obtaining an idea of the actual dynamics of
this type of crime. Secondly, it is necessary to
search for empirical data indicating the presence
or absence of the preventive effect of criminal
punishment beyond the bounds of criminal sta-
tistics. In this case, we proceed from the assump-
tion that criminal punishment performs not only
a protective but also a regulatory function, thus
influencing the behavior of citizens. There are
some compelling examples. For instance, in No-
vember 2013, in one of his speeches, President
of Russia V. Putin criticized the procedure for
initiating criminal cases on tax crimes only
based on information of tax control authorities.
Liberalization of legislation, which was sup-
posed to contribute to an increase in tax collec-
tion, led to the opposite result [52]. A sharp re-
duction in the number of criminal cases involv-
ing tax crimes in 2013 led to an increase in tax
and charge arrears. Thus, the preventive effect of
criminal penalties for tax crimes can manifest
itself in the dynamics of tax collection.

In another case, initiation of criminal pro-
ceedings against doctors who, according to the
prosecution, were preparing to kill for the pur-
pose of transplanting human organs, led to the
suspension of many similar operations through-
out the country [66]. Thus, the effect of a crim-
inal law prohibition may well be detected by
analyzing information about various social
processes.

Taking into account the above, it is pos-
sible to formulate the reasons why mathematical
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MOJICTIMPOBAHUE, Ha HAIl B3NS, HE IOIYYHIIO
IIMPOKOTO PACHpPOCTPAHEHUS] B KPUMUHOJIOTHYE-
CKHX UCCIICOBAHMSIX:

— B IIEPUOJIbI PABHOMEPHOT'O Pa3BHTHS 0OIIIe-
CTBa MaTeMaTHYECKHE MOJICIU JIEMOHCTPUPYIOT
BBICOKHE MPOTHOCTHYECKHE BO3MOKHOCTH. OjHa-
KO UMEHHO B 3TO BpeMsi BOCTpEOOBaHHOCTh MaTe-
MaTHYECKUX METOJIOB B KPHUMHHOJOTUH OKa3bIBa-
ercsl He3HAYUTENTLHOM, MTOCKONIBbKY OHU JIMIIb KO H-
CTaTUPYIOT TO, YTO OYEBHIHO O€3 JIOMOIH UTEIb-
HBIX MaTEMaTHYECKUX PACUCTOB;

— JUTS BBICOKOJIATEHTHBIX MPECTYIUICHUH elu-
HBIE MOJICNIA TIOCTPOUTH TPOOIEMAaTHYHO HE TOJ b-
KO M3-32 OTCYTCTBHS JIOCTOBEPHBIX JAHHBIX, HO H
BBHJIy TOT'O, YTO COIlHaIbHbIC 3(Y(HEKTHI OT HPEA Y-
CMOTPEHHBIX HaKa3aHWH MOTYT ObITh CAMBIMH pa3-
HOOOpPa3HBIMHU;

— B TEPUOAbI HECTaOWJILHOCTH Pe3YIbTaThl
MPOTHO3UPOBAHUS TIPECTYITHOCTH Hamboee BOC-
TpeboBaHbl TocynapcTBoM. OHAKO UMEHHO TOTa
MaTeMaTU4ecKrue MOJENH JIAl0T cOOi M, KaK cle/-
CTBHE, OIISITh OKa3bIBAIOTCSI HEBOCTPEOOBAHHBIMHU.

Hcxonst 13 ykazaHHBIX COOOpasKeHUH MOJIENb
OlIEHKH D3P (PEKTUBHOCTH YrOJIOBHBIX HaKa3aHHH,
KaK TpEJCTaBISIETCS, MOXKET BKIIOYATh B ceOs
CIICIIYFOIIIE ATAITBI:

1. OOmmit stan st oueHKd 3(HHEKTUBHOCTH
HaKa3aHWW, MPUMEHSEMBIX 32 BCE MPECTYIUICHUS,
COCTOMT B OIpeAcieHnr (aKTopoB, Hanbolee
CHJILHO BIUSIFOIUX Ha XapakTep MPECTYIMHOCTH B
HacTosIIee BpeMs, B OCOOCHHOCTH Ha e MepruoIu-
yeckre koneOanus. 1lenb COCTOMT B TOM, YTOOBI
MOHAThH 3HAYCHUE HAKA3aHUS B PSIy JPYrHX MpH-
YHMH, ONPENENSIONINX KOHBIOHKTYPY TPECTYITHO-
CTH. YK€ Ha OTOM dTare MOKHO ONPEACITHTH 3 ¢-
(beKTHBHOCTH YTONIOBHBIX HaKa3zaHHWil, Ha3Hadae-
MBIX 32 MPECTYIUICHUS] C HU3KUM YPOBHEM JIATCHT-
HOCTH.

2. B tex ciydasix, Korma ectb COMHEHHS B P e-
MPE3EeHTaTUBHOCTH O(UIIMATIBHON yrOIOBHOW CTa-
TUCTHKH TI0 KOHKPETHOMY BUWJIY NPECTYIUICHHH,
HEOOXOMMO TIPOBOIIUTH OIICHKY YPOBHS €ro I a-
TEHTHOCTH. EciiM OH BENMK M MHOTOKPaTHO TIpe-
BBIIIACT 3apPErHCTPUPOBAHHBIC TOKA3aTeNH, TO
oleHKa 3(P(PEKTUBHOCTH MPOBOIUTCS IO KOCBEH-
HBIM TIOKa3aTeNsIM, XapaKTepH3YIOIIUM BO3JCHC T-
BHE YrOJOBHOTO HakKa3aHUs Ha COLMAJbHBIC IPO-
LIECCHI.

3. Ecnu ycraHOBIIEHO, YTO 3aperHCTpUPOBaH-
HBIC MTOKA3aTeNH B IEJIOM OTPaXaroT (akTHdecKoe
COCTOSTHHE KOHKPETHOTO BH/JIa MPECTYIUICHUH MO0
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YPOBEHb JIATEHTHOCTH CTaOWJIEH M HE BIIMAET Ha
OLIEHKY IWHAMHUKH TPECTYIHOCTH, TO, C Y4ETOM
MOJTyYEHHBIX Ha TMEPBOM dTale JaHHBIX O TIOBEe-
HUU TPECTYIMHOCTH, OOOCHOBBIBACTCS BBIBOI 00
3¢ GEKTUBHOCTH WITH HEIPPEKTUBHOCTH OOIIENpe-
IYTIPETUTENFHOTO BO3/ICHCTBUS YTOMOBHBIX HaKa-
3aHMUN, TPUMEHSEMBIX 3a JaHHOE MPECTyIJICHHE.
VYyer m1o6anbHBIX TEHJEHIMHA MPECTYIMHOCTH I10-
3BOIIICT M30EKaTh OMMOOYHBIX BBIBOJIOB, CBsI3aH-
HBIX C UCIIOMB30BaHUEM KOPOTKHUX BPEMEHHBIX
WHTEpPBAJIOB.

4. TlpoBomuTtcss aHanmu3 cyneOHOW NPaAKTHKH
Ha3HA4YeHUsl HaKa3aHUs, OINpEeNsioTcs Haumboee
pacmpocTpaHeHHbIe HakKa3zaHHS 3a JaHHBIA BUJ
MIPECTYIUIEHUH, UX XapaKTepHbIE CPOKH M pa3zMe-
PBIL, OIpezensercs TMHaAMIKa peluIuBa 1 000CHO-
BBIBA€TCS BBIBOJI 00 dPQEKTUBHOCTH CIEIHAIILHO-
IO MPenyIpexRICHUS.

5. B Tex ciyyasx, Korja Haka3aHWs, MPEy-
CMOTPEHHBIE 332 KOHKPETHBI BUJ INPECTYILICHUH,
npu3HatoTest 3(Q(EeKTUBHBIMH, pa3padaThIBAIOTCS
MIpeUIOKEHHs 110 UX ontumu3anuu. Ciofa ciemyer
OTHECTH CHU)KEHHE CPOKOB HJIM pa3MepoB Haka3a-
HUN, W3MEHEHHE CTPYKTYphl Ha3HAYaeMBIX HaKa-
3aHUM U T. II.

6. Ecnu Hakazanust Hed(h(HEKTHBHBI, TO OIpe-
JEINSAIOTCS IPUYHMHBI, TI0 KOTOPBIM OHU HE OKa3bl-
BaIOT MPEAYNPEAUTEIHHOTO BO3CHCTBUA, TIPEa-
raroTcsi MEphI 10 COBEPILIEHCTBOBAHMIO HaKa3zaHUI
WJIM WHBIC MEPhl OOIIEro WM CIIEIHalbHOrO Ipe-
IYTPEKIACHNUS COOTBETCTBYIOIINUX MPECTYIUICHUH.

B ykazaHHOM TmiepeuHe HE TOBOPUTCS 00
orieHke 3()(EKTUBHOCTH HaKa3aHWH, MpPUMCHsIC-
MBIX 3a KOHKpeTHble mnpecTyruienus. llo stomy
MTOBOAY CIIEAYET JaTh HEKOTOPbIE MOSICHEHHUS.

B. A. Hukonos npu aHau3se 3HEeKTUBHOCTH
YTOJIOBHBIX HAaKa3aHWW, NPUMEHSIEMBbIX 3a KOH-
KpEeTHBIE MPECTYIUICHNS, BHIYMCIISUT YIEIbHBIN Bec
KOHKpPETHOTO HaKa3aHWs B Macce Mep YrojOBHO -
MIPaBOBOTO XapakTepa, MPUMEHSIeMbIX 3a 3TO Ipe-
CTYIUIEHHE 32 MCCIIEAYEMbIi TIEepHoJ, U COMOCTaB-
JISLJT €T0 C YPOBHEM KOHKPETHOTO BUAA TPECTYIIIe-
HUN 3a 3TO ke Bpems. Takum oOpa3om, €ro BbI-
YHUCIICHUS] TEOPETUYECKH IMO3BOJISIOT OLIEHUTH 3(h-
(beKTHBHOCTH KaXK/JI0TO W3 HAKa3aHWU, MpUMEHse-
MBIX 32 KOHKpeTHoe mpecTyruienrne. Kpome Toro,
STOT aBTOp MPEANPHUHSIT TONBITKY OIEHHUTH 3 (-
(beKTMBHOCTH OTIENBHBIX BHUIOB HAaKa3aHWU Ha
BCEM MAacCCUBE NPECTYIUIEHUM 3a M3y4aeMbld Iie-
pHOZ BPEMEHH.

Ota MeTouKa 00agaeT psJIoM HEOCTATKOB.

Bytko S. Yu., Varygin A. N.

modeling, in our opinion, is not widely used in
criminological research:

— during the periods of uniform development
of society, mathematical models demonstrate high
prognostic capabilities. However, at such periods
the demand for mathematical methods in crimi-
nology turns out to be insignificant, since they
only state what is obvious without additional ma-
thematical tricks;

— for high latent crimes, it is problematic to
build uniform models not only because of the lack
of reliable data, but also because social effects of
the punishments provided can be very diverse;

—in periods of instability, the results of
crime forecasting are most in demand by the state.
However, in such periods mathematical models
fail to provide valid results and, therefore, again
turn out to be untapped.

Based on these considerations, the model for
assessing the effectiveness of criminal penalties
might include the following stages:

1. The general stage for assessing the effec-
tiveness of punishments used for all crimes con-
sists in determining the factors that most strongly
influence the behavior of crime at the present
time, in particular, its periodic fluctuations. The
goal is to understand the significance of the pu-
nishment among a number of other factors deter-
mining the state of crime. At this stage, it is poss-
ible to determine the effectiveness of criminal
penalties imposed for crimes with a low level of
latency.

2. In cases when there are doubts about the
representativeness of official criminal statistics on
a specific type of crime, it is necessary to assess
its level of latency. If it is large and exceeds the
registered indicators many times, then the effec-
tiveness evaluation is performed with the use of
indirect indicators characterizing the impact of
criminal punishment on social processes.

3. If it is established that the registered indi-
cators generally reflect the actual state of a par-
ticular type of crime, or the level of latency is
stable and does not affect the assessment of the
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dynamics of crime, then, taking into account the
data on crime behavior obtained at the first stage,
the conclusion about the effectiveness or ineffec-
tiveness of the general preventive impact of crim-
inal penalties imposed for this crime is justified.
The record of global crime trends makes it possi-
ble to avoid erroneous conclusions related to the
use of short time intervals.

4. An analysis of the judicial practice of sen-
tencing is performed, the most common penalties
for this type of crime are identified, their charac-
teristic terms and amounts, the dynamics of re-
lapse are determined and the conclusion about the
effectiveness of a special prevention is substan-
tiated.

5. In cases when the penalties provided for a
specific type of crime are recognized as effective,
proposals are developed for their optimization.
These should include a reduction of the length or
amount of penalties, a change in the structure of
the punishments imposed, etc.

6. If the punishments are ineffective, then the
reasons why they do not have a preventive effect
are determined, measures are proposed to im-
prove the punishments or other measures of gen-
eral or special prevention of the corresponding
crimes.

The list does not mention assessment of the
effectiveness of punishments applied for specific
crimes. Some explanation should be given on this.

V. A. Nikonov, when analyzing the effec-
tiveness of criminal punishments used for specific
crimes, calculated the proportion of a particular
punishment in the mass of criminal law measures
applied for this crime during the period under
study and compared it with the level of a specific
type of crime for same time. Thus, his calcula-
tions theoretically allow us to evaluate the effec-
tiveness of each of the penalties applied for a par-
ticular crime. In addition, this author attempted to
assess the effectiveness of certain types of pu-
nishment in the entire array of crimes for the stu-
died period.

This technique has several disadvantages.



Hexomopule memooonozuueck ue 60npocsl oyeHKu dPdexmusHocmu ...

B wactHOCTH, M30paHHBIN TOIXOM MPE/ITON a-
raer, 4To Haka3aHUs 00NaaloT MpexyrnpenIuTe b-
HBIM BO3/IEHCTBHEM HE3aBHUCHMO JpPYyr OT JIpyTa.
WupiMu  croBamu, TpaxaaHe, HaMepeBaroIIuecs
COBEPILUTH MPECTYIUICHNE, OMHAKOBO OMACAIOTCS
W JIMIICHUS] CBOOO/IBI, U UCTIPABUTENBHBIX PaboT, 1
mrpada, a paBHO JAPYIHX HaKa3aHWH, MPEIyCMOT-
PEHHBIX 32 TOTOBAIIEECS HWMHU TPECTYIUICHHUE.
[IpencraBnsercsi, 4TO CHTyalHsi HECKOIBKO HHAS:
€CIIM JINIO M YYUTHIBAET BEPOATHOCTh HAKa3aHUS,
TO, CKOpEe BCEro, OHO Oy/IeT OpUEHTHPOBATHCS Ha
Oonee crTporoe HakazaHUE W3 4YHCIA €My YIpo-
JKaromux. TakoW MOAXOX BHUIAUTCS €CTECTBEHHBIM
JUIA YelloBeKa M Jla)Ke OTpPakeH B IIOCIOBHUIAX
(«Hamelics Ha Jyd4lnee, TOTOBBCS K XYIAILIEMYY,
«XO04Yelb MHpa — TOTOBbCS K BOWHE»). B xome
MIPOBEACHHOTO0 HAMH aHKETHPOBAHUS OCYXKICHHBIX
3 939 denoBek Ha BOMPOC: UCHBITHIBAIN U BbI
CTpax Tepes BO3SMOKHBIM HaKa3aHHWEM TIPH IOAT O-
TOBKE W COBEPIICHUM MPECTYIUICHHUS?» BCETO
nunis 58 genoBek (6,2 %) 3asBUIM, 9TO OHU pac-
CUMTHIBANIM Ha Oojee Msarkoe Hakazanue. [lo pe-
3yJbTaTaM AaHKETUPOBAHUS CTYIEHTOB BBICIINX
Y4eOHBIX 3aBENCHUN M TEXHUKYMOB 77 % ompo-
IICHHBIX B Ka4yecTBe caMblX d((EKTHBHBIX HaKa-
3aHAW Ha3BaJIM CMEPTHYIO Ka3Hb M JIMIIEHHUE CBO-
00/pbI.

UckmrounTensHoe MecTo, KOTOPOE 3aHWMAEeT
Mepa JIMIIEHUs] CBOOOJIBI B MIPEICTABICHUAX O Ha-
Ka3aHWH, CBHUJETENBCTBYET O TOM, YTO €CIM 3Ta
Mepa TPETYCMOTpEHa CaHKIMEeH COOTBETCTBYIO-
el CTaThH, TO HE TaK Ba)KHO, KaKWE €Ile aabTep-
HaTHBHBIE HAKa3aHUs TPETyCMOTPEHBI 3aKOHOJ a-
TEIeM 3a 3TO MPECTyIJICHHE. YTpo3a JIUIICHUEM
CBOOOIIBI TIPY ITOM SIBIISIETCSI BaXKHBIM 3JIEMEHTOM
Kak OO0IIEro Mmpeaynpex/IeH s, TaK U CIeHuaIbHO-
r0, TIOCKOJIBKY B TE€X CITydasX, KOrna CyObeKTy 3a
NepBoe MpecTyIuieHue HazHaueHo Ooiee MSTKoe
HaKa3aHWe, BEPOSTHOCTH IMOIYyYUTh MEpPY B BHJIE
JIUIIEHUsT CBOOOJIBI 32 TIOBTOPHOE TMOCATATENBCTBO
pE3KO BO3pacTaerT.

Takum 00pa3oM, €CTh BeCKHE OCHOBaHUS TI0-
Jlarath, 4TO U1 TOTO YTOOBI HaKazaHUs, MPEdy-
CMOTpPEHHBIE 32 COBEpILIEHHE OTACIBHBIX MPECTYI-
neHn#, Obi 3 ()EKTUBHBIMU, CAHKIIHS COOTBET-
CTBYIOIIIEH CTaTbU O0s3aTEIBHO JOIKHA TIPeNy-
CMaTpUBaTh JIMIIEHHE cBOOOBI. M mpakTHka uaer
[0 3TOMY MYyTH — TIOAABIAIONIEE OOIBIIMHCTBO
cTareil mpeaycMaTpyBalOT 3TO HakasaHwe. Bius-
HUE JPYruX BHJIOB HakKa3aHUN Ha NMPECTYMHOCTH,
CyIsl O BceMy, 3HauuTenbHO cnabee. [Toaromy
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TOBOPUTH 00 3(P(PEKTUBHOCTH KAKUX-TO JPYTHX
HaKa3aHWH, MPEAYCMOTPEHHBIX 3a OT/AEIbHBIE Mpe-
CTYIUIEHUS, MOXXHO JIMIIb B TOM CMBICIIE, YTO Yp O-
BEHb UX MPUMEHEHHS HE HACTOIBKO BBICOK, YTOOBI
B OOIICCTBEHHOM CO3HaHMHM C(HOPMHUPOBAIOCH
npefcTaBiieHue o0 Oe3HakazaHHOCTH. Tak, omHa U3
MPUYMH HU3KOH 2Q()EKTHBHOCTH YTrOJIOBHBIX HaKa-
3aHUN 32 TOJIYYEHHE B3SATKH COCTOMT B TOM, HYTO
HaKa3aHWe B BUJIC JIUIIICHUS CBOOO/IbI HA3HAYACTCSI
CIJIAIIKOM PEJIKO.

UckmrounTensHas poib Mepsl JIMIIEHUS CBO-
0ombl B HOMEHKJIATYpe BCEX HaKazaHWH, Mpeny-
CMOTPEHHBIX CaHKUUAMM OTIENbHbIX cTaTtedl YK
P®, npuBoauT Hac K BaXKHOMY BBIBOJY: B T€X CI Y-
yasx, KOrja Haka3aHHWs 3a OTAENbHBIC TPECTYIIe-
HUsl Tpu3HAOTCS 3 (EKTUBHBIMU, HEOOXOIMMO
onTuMu3upoBath ux. [lo HameMy MHEHHUIO, CyII-
HOCTh ONTHUMH3AIMHA COCTOUT B TOM, YTOOBI ITOCTE-
MEHHO CHWKaTh YACIbHBINA BEC JHUIIEHHS CBOOOIIBI
B Macce HaKa3aHWH, MPEeIyCMOTPEHHBIX 3a COOT-
BETCTBYIOIIIEE MOCITaTeNbCTBO. J[0 KaKoro ypoBHS
BO3MOXKHO 3TO CHHMIKEHHE — BOMPOC OTKPBITBIN, U
OTBET Ha HEr0 MOXKET JIaTh TOJIBKO MPAKTHKA.

Crenyromee
B. A. HukoHOBBIM METOIMKE COCTOUT B TOM, YTO

3amMeyaHue K  n30paHHOMN
YIENbHBIN BEC OTNIENIHOIO BU/Ia HAKA3aHUM B Ma C-
Ce BCEX MPUMEHSIEMBIX MEp HE SABJISETCS B KOHTCK-
CT€ MPOBOJMMBIX BBIYMCIEHUN HE3aBUCUMOUN Be-
nuurHoM. Ee 3HaueHue 3aBUCHUT OT YAEJIbHOrO B e-
ca JpyrHmX Haka3aHWHd TaK, YTO YMCHBIIICHUE
YIEIbHOIO Beca OJHOI0 Haka3aHWs aBTOMAaTHy e-
CKHM YBEJIMYMBAET JOJIO0 JIPYTUX MEp, YTO B pe-
3yabTaTe U1 OMHOTO HaKa3aHWs OyJeT UHTEPIp e-
TUPOBaHO KaK HEI()(HEKTUBHOCTD, a JIJISl PYroro —
Haobopot. Ilomaraem, 9To MOAXOMN, TPUMCHEHHBIN
B. A. HukoHOBBIM, MOT' ObI CpabOTaTh MPH MPOBE-
JIEHUU DKCIIEPUMEHTAa B HECKOJIBKHX PErHoHax
CTpaHbl, B X0JIe KOTOPOrO B OJJHOM M3 HHX 3a C O-
BEPIICHHBIC MPECTYIUICHUS] CyAbl MPUMEHSIH ObI
OITHU HaKa3aHWs, a B APyroM Mmecte — apyrue. On-
HAKO MPOBEJEHUE TAKOrO ONbITa MaJOBEPOSTHO.
CkazaHHOEC MO)KHO OTHECTH M K METOIHKE, MPe.i-
noxeanor C. M. MumakoBeiM. OH oreHuBan 3¢-
(heKTUBHOCTH OT/ENBHBIX YTOJMOBHBIX HaKa3aHUI
IIyTEeM aHKETHPOBAHUSA OCYKACHHBIX. [Ipu »TOM
3aaBaMCch Takue Bompockl: «lIpeampuusim Ob1
71 BBI MOMIBITKY COBEPIIUTEL MPECTYIICHUE B pac-
yere Ha O0e3HAKa3aHHOCTb, €CIU OBl 3HAM, YTO 3a
IUIAaHUPYEMOE MPECTYIIEHUE 3aKOH TpeaycMarp u-
Baet mrpad?» [19, c. 44]. Takas mocraHoBKa BO-
1poca HaMm MPENCTABISETCS HE BIIOJIHE KOPPEKT-

Methodological Issues of Evaluating the Effectiveness...

In particular, the chosen approach assumes
that punishments have a preventive effect inde-
pendently of each other. In other words, citizens
who intend to commit a crime are equally appre-
hensive of imprisonment, correctional labor, and
fines, as well as other punishments provided for
the crime they are preparing. However, it seems
that the situation is somewhat different: if a per-
son takes into account the likelihood of punish-
ment, then, most likely, he will be guided by a
more severe punishment from among the possible
ones. Such an approach is natural for a person and
is reflected even in proverbs: “hope for the best,
prepare for the worst”, “if you want peace, pre-
pare for war”. In course of our survey of convicts,
when questioned “Did you have fear of possible
punishment while preparing and committing the
crime?” only 58 people out of 939 (6.2 %) said
they expected a milder punishment. According to
the results of a survey of students at higher educa-
tional institutions and technical schools, 77 % of
those surveyed stated death penalty and impri-
sonment as the most effective punishments.

The exceptional place that imprisonment
takes in the ideas of punishment indicates that if
this measure is provided for by the sanction of the
relevant article, then it is not so important what
other alternative punishments are provided for by
the legislator for this crime. The threat of depriva-
tion of liberty is an important element of both
general and special prevention, since in cases
where a subject got a lighter punishment for the
first crime, the probability of being imprisoned
for repeated infringement increases dramatically.

Thus, there are compelling reasons to believe
that for penalties provided for the commission of
certain crimes to be effective, the sanction of the
relevant article must necessarily provide for im-
prisonment. And practice goes this way —a vast
majority of articles provide for this punishment.
Apparently, the impact of other types of punish-
ment on crime is much weaker. Therefore, one
can speak about the effectiveness of some other

punishments provided for individual crimes only
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in the sense that the level of their use is not so
high that the idea of impunity has formed in the
public consciousness. Thus, one of the reasons for
the low effectiveness of criminal penalties for
accepting a bribe is that the penalty of deprivation
of liberty is imposed too rarely.

The exclusive role of deprivation of liberty in
the nomenclature of all punishments provided for
by the sanctions of certain articles of the Criminal
Code of the Russian Federation leads us to an im-
portant conclusion: in cases where punishments
for certain crimes are considered effective, it is
necessary to optimize them. In our opinion, the
essence of optimization is to gradually reduce the
proportion of imprisonment in the total mass of
punishments provided for the corresponding en-
croachment. It is an open question to what level
this reduction is possible, and only practice can
answer it.

Another disadvantage of the method chosen
by V. A. Nikonov is that the proportion of a par-
ticular type of punishment in the mass of all
measures used is not an independent variable in
the context of the calculations. Its value depends
on the proportion of other punishments, so that a
decrease in the proportion of one punishment au-
tomatically increases the proportion of other
measures, which as a result will be interpreted as
ineffectiveness for one punishment, and vice ver-
sa for another. We believe that the approach taken
by V. A. Nikonov could have wor ked during an
experiment in several regions of the country, in
course of which in one of regions the courts
would apply some certain types of punishment for
the crimes committed while in another place —
some others. However, such an experiment is un-
likely to be performed. The above is also true
about the method proposed by S. M. Inshakov. He
evaluated the effectiveness of individual criminal
penalties by questioning convicts. They were
asked such questions as: “Would you attempt to
commit a crime with an idea of impunity, if you
knew that the law provides for a fine for
the planned crime?” [19, p. 44]. Such a formula-
tion of the question seems to be not quite correct,



bvimxo C. IO., Bapvieun A. H.

HOM, TOCKOJNBKY OHa OTOpBaHa OT KM3HH. B pe-
aJbHOM, a HE TUIOTETUYECKOM 3aKOHONATEIhCTBE
CaHKIIMH BCeT/a ajnbTepHaTHBHEIL. [loaTOMYy Bompoc
SIBIISIETCSI YMO3PHUTEIBHBIM, MPEIaraoifiM HEeKyIo
TUTIOTETHYEeCKyl0 cuTyanuio. (COOTBETCTBEHHO
HY>KHO OIICHHUBATh M OTBETHI.

[IpencraBnsercs HEBEPHOM M TOMBITKA OIEH-
KA 3QPEKTUBHOCTH OTEIBHBIX BUIOB YTOJIOBHBIX
HaKa3aHWH TYyTEeM COIMOCTABJICHUSA HX YAEIHHOIO
Beca B Macce Ha3HA4aeMbIX HaKa3aHWM 3a nM3ydae-
MBI MEpPUONl C JUHAMUKOM MPECTYIMHOCTH 32 ATO
e Bpems. [lomyuennsrii pesynsrar B. A. Hukonos
paccmarpuBaeT Kak 3()(HEKTUBHOCTh KOHKPETHOI'O
BHJla HakazaHui. OnHAKO Takas HMHTEpIIpEeTanus
MIPEICTABIISIETCS] COMHUTENBHOM, KaK eciiu OBl Bpa-
4y, HarpuMmep, onpenensuim 3¢GdekTHBHOCTS ede-
HUfA, U3Mepsis CPEIHIOI TeMIepaTypy OONbHBIX,
HE YYHTBHIBas CIENUPUKY OTACIBHBIX 3a0oieBa-
HUH. YTOJOBHOE HaKa3zaHue, MOJ00HO METOoIaM
JICYEHUs] B MEIMLIMHE, HE MOXKET 00J1a/1aTh OJIUH a-
KOBOM 3((PEKTUBHOCTBIO JUIsl BCEX MPECTYIIICHNH.
Jis OTAETBHBIX MOCATATENECTB OHO JICHCTBUTENb-
HO oOmajgaer BhIPAKEHHBIM MPedyNpeauTeNbHbIM
3¢ deKToM, HO sl JPYTUX — HEeT. YCPeIHEHHE jKe
pe3yabTaToB, OUEBHJIHO, OeccMmbicieHHo. Kak
MOXHO HHTEPIIPETUPOBATH BBIBOJ] «00 OTCYTCTBHH
O0IIeNIpeyPEUTEIbHOTO BO3ICHCTBUA JINIIICHUS
CBOOOIIBI HA TPECTYITHOCTh B IIEJIOM U O €ro 3¢-
(beKTUBHOCTH TOJBKO B OTHOIIEHUH OT/EIbHBIX
npecrymieHuii»? [42, c. 28] HyxHO M OTKa3bI-
BaThCsS OT 3TOrO BUJA Haka3aHWil BooOmie? Miu
HYXXHO U3y4aTh ero 3pQeKTUBHOCTh HE TOIBKO Ha
OT/ICIBHBIX BHJAX MPECTYIUICHUH, a MO KaXXKIAOMY
W3 UX OPOMHOTO YHCJa, MPeTyCMOTPEHHOIO Aei-
crBytoriuM YK PD? A Moxer ObITh, HY)KHO B e-
JUYNUTD YACTHHBIA BEC 3TOr0 HAaKa3aHUs B MacCHUBE
BCEX YTOJIOBHO-IIPABOBBIX MEp, NMPUMEHSIEMbIX 3a
OT/IeTIbHBIC TIPECTYIIIICHUA?

[Tpu u30paHHOM aBTOPOM CrIOCOOE BBHIYHCI €-
HUSI Haka3aHue OyneT d(QEKTUBHBIM JIUIIb B TOM
clly4ae, ecliv ero yIelbHbIN Bec OyJeT N3MEHSIThCS
TakuM ke o0pa3oM, Kak W JWHAMHUKa BCeW Ipe-
ctynHoctu. O HemocTraTrkax Takoro Mmoaxona ObLIo
CKa3aHO BBIIIIE.

ITo Tem sxe cooOpaskeHHSIM HEUH(POPMATHB-
HOM IPECTABIACTCS OILICHKA 3PPEKTUBHOCTU CHC-
TeMbl Haka3aHuil B 1esaoM. CTporo roBopsi, CUCT e-
Ma Haka3aHUH He MOXKeT ObITh 3()eKTHBHON HITH
Hed(D(DEeKTHBHOM, MOCKONBKY OHA KaK TakoBasl HE
npumensercs. HasHawarorcs nMIIb  OTAETbHBIC
BUJbI HakazaHuii. Kpome Toro, npeaycMoTpeHHbIE
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B YK P® nakazaHusi npuMEHSIOTCA KpailHe HepaB-
HOMEpHO — JIMIIEHHUE CBOOOJIBI Ha ONpE/IeICHHBIN
CpOK, mTpad, WCIpaBUTEIbHBIE PabOThI, OrpaHU-
YeHHue CBOOOJBI HA3HAYAIOTCS IOJABISIONIEMY
YHCITY OCYKJICHHBIX, B TO BpeMs KaK JOJIsl OCTallb-
HBIX BUJIOB HaKa3aHUU KoleOneTcst Ha ypOBHE cTa-
TUCTHYECKOW TMOTPENIHOCTH M HE OKa3biBaeT (ax-
THYECKOTO BJIMSHUS Ha MPEAYNPEKICHUE MPECTy-
mieHuid. [loaToMy B mombITKax OHEHUTH 3(dek-
TUBHOCTb BCEH CHUCTEMbI HaKa3aHUN Mbl HEMUHYE-
MO OyneM MepeHOCUTh MPEeAYNpPEAUTeNbHBIN 3 (-
(dektr Hamboiee pacrnpoCTpaHEHHBIX BUJOB HaKa-
3aHWI Ha JIpyrue, KOTOphIe MPUMEHSIFOTCS C yIIecT-
BEHHO PEXKe, OISITh MOIydasi YIOMSHYTYIO «Cpe/l-
HIOIO Temmeparypy». [lomaraem, 4to mpaBuiIbHAs
(dbopMynupoBKa BOMpOCa, MpeiaraeMoro HMccie-
JIOBATENSIM, MOXKET B JJAHHOM CIIy4ac 3By4aTh Tak:
«CrocoOHO JIn YroJoBHOE Haka3aHWE B CYIIECT-
BYIOIIEM BUJIC TIPEIYITPEKAATH IPECTYITHOCTD 7%

Y4uThIBas BHINICU3IOKEHHOE, SIUHCTBCHHBIM
MEPCIIEKTUBHBIM CIOCOOOM HW3YYEHUSI TpPEmyIpe-
JMTEIILHOTO BO3JICHCTBUS YTOJIOBHOTO HaKa3aHWsI
SIBIISIETCSl aHAJIN3 TPENyNPEAUTEILHOTO BO3/ICHCT-
BHSI BCEX MPUMEHSIEMbIX HaKa3aHHW 32 KOHKPETHOE
MPECTYIUIEHUE KaK eIUHOT0 [EeNoro. A MeToauy e-
CKH TIPaBUJIBHBIA OTBET MOXET 3ByYaTh TAKHM O 0-
pasom: «Haka3zanusi, mpruMeHsieMbIe 32 OTIIENbHBIN
BHJ| TPECTYIUICHUH, sBIstoTcs 3(dekTuBHBIMU
(Hed PP EKTUBHBIMU )».

Crnemyer mpu3HaTh, YTO 3aKOHOJATENh OYCHb
BBICOKO OIICHMBAET CIOCOOHOCTh YrOJOBHBIX Ha-
Ka3aHUH HE TOJNLKO MPEIOTBpalIaTh MpPECTYyILIe-
HUS, HO ¥ BBIIOJHATH PErYISTHUBHYIO (DYHKIIHIO.
U, xak HaM KakeTcsi, 9Ta BHICOKAs OIIeHKa IIpUBera
K HEraTHBHBIM MOCJICACTBUSAM, CBI3aHHBIM C HEOII-
paBIaHHBIM pacipeHreM cdepbl yroloBHOH pe-
TIpEeCCUu.

Kpurepuu oneHku

3¢ GeKTHBHOCTH HAKAZAHUS
Panee ObLIO TOKa3aHO, M3 BCEX IEICH yro-
JIOBHOT'O HAaKa3aHWsl JIMIIb JUISL MPEIYIPEKICHHS
MPECTYIUICHUH MOXHO MPEIJIOKUTh KPUTCPHH,
MO3BOJISIOIIME HA OCHOBE OObEKTUBHBIX SMITHPH-
YECKUX JIAHHBIX OLICHUTH 3(PEKTUBHOCTh €€ J10C-
tkenus. M. JI. llaproponckuili paccmarpuBai B
3TOM Ka4yeCTBE IUHAMHUKY PELUIMBA MPECTYIUIC-
HUH, Xapakrepusyronyo 3(QQekTHBHOCTh WHIU-
BH/IyaJIbHOIO MPEAYIPEKIACHUS MPECTYIUICHUH, U
JUHAMHKY TPECTYIHOCTH, OTPaKaoNyto 3¢dek-

TUBHOCTbH 00IIIeH npeBeHnn [69, ¢. 61].

Bytko S. Yu., Varygin A. N.

since it is divorced from life. In real, not hypo-
thetical, legislation sanctions are always alterna-
tive. Therefore, the question is speculative, sug-
gesting some hypothetical situation. The res-
ponses should be evaluated accordingly.

An attempt to assess the effectiveness of cer-
tain types of criminal punishments by comparing
their proportion in the mass of punishments im-
posed for the studied period with the dynamics of
crime during the same time seems to be incorrect.
V. A. Nikonov considers the result obtained to be
the effectiveness of a particular type of punish-
ment. However, such an interpretation seems
doubtful, as if doctors, for example, determined
the effectiveness of treatment by measuring the
average temperature of patients, not taking into
account the specifics of individual diseases. Crim-
inal punishment, like medical treatments, cannot
be equally effective for all crimes. For individual
offenses, it does have a pronounced preventive
effect, but for others — not. Averaging the results
is obviously meaningless. How can one interpret
the conclusion “about the absence of an overall
preventive effect of deprivation of liberty on
crime in general and its effectiveness only in rela-
tion to individual crimes”? [42, p. 28] Is it neces-
sary to abandon this type of punishment at all? Or
do we need to study its effectiveness not only
based on certain types of crimes, but for each one
from the enormous number of those, as provided
for by the current Criminal Code of the Russian
Federation? Or maybe it is necessary to increase
the proportion of this punishment in the array of
all criminal law measures applied for individual
crimes?

With the calculation method chosen by the
author, punishment will only be effective if its
proportion changes in the same way as the dy-
namics of all crime. The disadvantages of this
approach were mentioned above.

For the same reasons, evaluation of the effec-
tiveness of the system of punishments as a whole
seems non-informative. Strictly speaking, the pu-
nishment system cannot be effective or ineffec-
tive, since it does not apply as such. Only certain
types of punishment are imposed. In addition, the
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penalties provided for in the Criminal Code of the
Russian Federation are applied extremely irregu-
larly — imprisonment for a certain term, fine, cor-
rectional work, restriction of freedom are imposed
on the overwhelming number of convicts, while
the share of other types of punishment fluctuates
at the level of statistical error and does not actual-
ly affect the prevention of crimes. Therefore, in
attempts to assess the effectiveness of the entire
system of punishments, we will inevitably trans-
fer the preventive effect of the most common
types of punishments to others, which are applied
much less frequently, thus again receiving the
aforementioned “average temperature”. We be-
lieve that the correct wording of the question pro-
posed by the researchers, in this case, may sound
like this: “Is the criminal punishment in its
present form capable of preventing crime?”.

Taking into account the above, the only
promising way to study the preventive effects of
criminal punishment is to analyze the preventive
effects of all penalties applicable for a particular
crime as a whole. A methodically correct answer
may sound like this: “The punishments applied
for a particular type of crime are effective (inef-
fective).”

It should be recognized that the legislator
highly appreciates the ability of criminal sanc-
tions not only to prevent crimes but also to per-
form a regulatory function. And, as it seems to us,
this high assessment has led to negative conse-
quences associated with the unjustified expansion
of the scope of criminal repression.

Criteria for Evaluating

the Effectiveness of Punishment
It was shown above that of all the goals of
criminal punishment, only for the prevention of
crimes it is possible to propose criteria that would
allow for evaluating the effectiveness of achiev-
ing it on the basis of objective empirical data. In
this regard, M. D. Shargorodsky considered the
dynamics of the relapse of crimes, characterizing
the effectiveness of individual crime prevention,
and the dynamics of crime, reflecting the effec-

tiveness of general prevention [69, p. 61].



Hexomopule memooonozuueck ue 60npocsl oyeHKu dPdexmusHocmu ...

[Tomaraem, 4TO 3TH KpPUTEPHUH MOTYT OBITh
MPUHSTHI B Ka4eCTBE 0a30BBIX MPH OLIEHKE Y PeK-
TUBHOCTH TIPEIYNPEIUTEILHOTO BO3ICHCTBHS YT O-
JIOBHOT'O HaKa3aHUS C HEKOTOPBIMH YTOYHECHUSIMH.

[Mockonbky u3yueHue 3PGEKTHBHOCTH YIO-
JIOBHOT'O HAKa3aHWsl HEOOXOMUMO TPOBOIUTH TP U-
MEHHTEIIFHO K OTACIbHBIM BUIAM IMPECTYIUICHUH,
0a30BBIMU KPUTEPUSIMHU dPPEKTUBHOCTH B TAHHOM
ciydae OymyT BBICTYNATh JHHAMHKA OTACIHLHOTO
BHJIA MIPECTYIUICHUS U JMHAMUKA YPOBHS DI~
Ba 110 IAHHOMY BHJIY IPECTYTIJICHUH.

BwmecTe ¢ TeM BO3HHKAIOT MPOOJIEMBI HUHTEP-
MpEeTaIyK dTUX MoKa3aTelel, Tak Kak oHU (HopMHu-
PYIOTCSI IO/ BO3/ICHICTBHEM HE TOJBKO YTOJIOBHBIX
Haka3zaHWl, HO U MHOXECTBa JpPYrux (pakropos.
Hwke nmpuBeieHbI HEKOTOPBIC U3 HHUX:

1. IloBTOpHOE COBEpIIEHUE MPECTYIUICHUH HE
00s13aTeNIbHO CBA3aHO C HAJWYHEM YCTOHUYMBOM
AHTHCOIMAILHON HaNpaBIeHHOCTH JIMYHOCTH. OHO
MOXKET SIBIISITHCSI PE3YNBTATOM CIyYaiiHOTO CTed e-
HUSL OOCTOSATENBCTB, BO3HHKHOBEHHWSI TPUHIIHITU-
QJIBHO JIPYTUX MOTHBOB, Y€M T€, 110 KOTOPBIM IIp e-
CTYILJICHUsI COBEpIIANKCh paHee. JIuia, oTObIBIIHE
JUTUTEIBHBIC CPOKH JIUIIEHHUST CBOOOJBI, HE ajar-
TUPOBAHBI K YCIOBUSIM CaMOCTOSITENILHON >KWU3HH,
yTpayrBalOT MHOTHE COIMAJbHbIC HABBIKH, IbITA-
IOTCsI BECTH celsi Tociie 0CBOOOXKICHHS 110 madiio-
HaM, XapaKTepHBIM JUIsi MECT JIHIICHHS CBOOOIbI,
YTO MPOBOLUPYET KOHQMIUKTBHI C OKPYKAIOIIHMH.
B mporecce aHkeTHpOBaHUS OCYXIICHHBIX HaMH
ObLTO 00OpalieHo BHUMaHWE HA TO, YTO COBEpIIIe-
HUE HACWIbCTBEHHBIX MPECTYIUICHUH JINIIAMH, Pa-
Hee OTOBIBaBINIMMY HaKa3aHUE, YaCTO OOBSICHS eTCs
WMU KaK peakiys Ha ockopOieHue. Y JHIl, coBep-
IIMBIIMX IPECTYIUICHUE BIEPBbIC, TAKOH MOTHUB
MPOCIIEKNBACTCSI 3HAUUTEIBHO PEXKeE.

2. 3HaYUTENbHYIO POJb UTPAaeT KPUMHUHOTEH-
HOCTh MECT JIMIICHUSI CBOOOJBI, IPOAYIHPYIOIIAs
peUUIUB OpeCTyIIeHU1. MBI 3a4acTyl0 HE MOKEM
cKaszarh, SIBJISIETCS JM OH ciencTBUeM Headdek-
TUBHOCTH YTOJIOBHOTO HaKa3aHHs, MM yCIOBHS, B
KOTOPBIX OTOBIBAaJIOCH HaKa3aHWE, BBI3BAIH JIe-
dbopManuu B CHUCTEME IIEHHOCTEH OCYKIEHHOTO,
c(OpPMHUPOBAIIN €r0 CBS3H C ABTOPHTETAMH TIpe-
CTYITHOT'O MHpA, CTaJIA TIOYBOU JIJIsl YCBOCHHSI TIO-
PEMHBIX TPaJHIMI U HPABOB, YTO B COBOKYITHOCTH
MPHUBENO K MOBTOPHBIM MpecTyruieHus M. Kpumu-
HOT'CHHOCTh (CIIOCOOHOCTh TIOPOXKAATH TPECTYII-
HOCTB) MECT JIMIICHUSI CBOOOJIBI TABHO cTana 00b-
eKTOM Hay4YHOro u3ydeHusi. boiee cra ser Hazaj
(habdpuxoit TIOPbMY

MIPECTYMHOCTH  Ha3Ball
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M. H. I'eprer [9, c. 44]. Crycts Bek 3Ta mpobiema
ocraercs HepererHoi [11, c. 156].

[Tonaraem, 4To CyIIecTBEHHBINH BKIa] B (op-
MHPOBaHUE MAacCHBa PEIUANBHBIX IMPECTYTIIICHHIH
00yCTIOBJIEH HECOBEPUICHHBIM TIOPSIKOM IO O-
TOBKH OCYKJICHHBIX K O0CBOOOXJeHHI0. Kak oTme-
YyaeTrcs B CIEIHAIbHBIX HCCIIENOBAaHUAX, 3HAYM-
TeNbHAsl YacTh OCBOOOXKJIAIOMIMXCS W3 HCIPABHU-
TEJIbHBIX YUPEKICHUN yTPATUIN CEMEMHBIE U POJ-
CTBEHHBIC CBSI3M, HaBBIKM OOILECHHUS, HE pacroia-
raloT CPeACTBAMU K CYIECTBOBAHMIO, yTPATUIIH
BOCTpEOOBaHHbIE pod ecCHOHAITLHO-
kBasM(UKAIMOHHBIC KadecTBa [29, c¢. 5]. MeHHO

PBIHKOM

9THM, Ha HAIll B3MJIsI, OOBSICHIETCS MHTCHCHBHOE
MOBTOPEHHUE MPECTYIUICHUH cpasy ke Iocie 0CBO-
OoXIeHHsI OT OTOBIBAHWS HAKa3zaHWS B BUJIEC JIU-
menust cBoOonbl. [loapoOHee 31O monokeHue 0 y-
JIET PACKPBITO HUXKE.

3. Tlo psiny npecrymiieHuii penuans (1 B 60Nb-
el CTEMEeHU 3TO OTHOCHTCS K CIICUAILHOMY pe-
LUNBY) KaK MAaccoBOE SIBJICHUE HE CYIIECTBYET.
Haubonee xapakTepHbIM NPHMEPOM  SIBIISIOTCS
JOJDKHOCTHBIE TMpecTyrieHus. Kak BuaHO U3 crie-
[UAIBHBIX HMCCIIENOBAHUH, JIUIA, COBEpPIIAIOIIHEC
Takue TMPECTYIJICHUs, HalpuMep IONyYHBIINE
B3SITKY, B OONBIINHCTBE CBOEM XapaKTEPU3YIOTCS
nonoxutenabHo [10]. TTocne ocBoOOXKAEHUS OT OT-
ObIBaHMSI HaKa3aHHUS OHHU, KaK MPaBUIIO, HE MOTYT
3aHUMATh JIOJDKHOCTH, CBSI3aHHBIE C BO3MOXKHO-
CTBIO TIONYYEHHS B3SITOK, YTO HMCKIOYAET CIICIH-
QNBHBIA PEIHIUB C UX CTOPOHBL. AHAJIOTHYHBIM
00pa3oM HCKIIOYAETCSl CIEUANbHBIH PEln/IUB
MpH HA3HAYCHUHU JIONIOJHHUTEIHFHOTO HAaKa3aHus,
CBSI3aHHOTO C 3allpeTOM 3aHUMAaThCS OIpeselCH-
HOU JIeSITeNbHOCTBIO, €CJIH COCTaB COOTBETCTBYIO-
IIEr0 MPECTYIUICHUSI MPEIyCMaTpPUBaeT OTBETCT-
BEHHOCTH CIeNnuajgbHOro cyobekra. OpHako OT-
CYTCTBHE PEIU/IMBA B MOJAOOHBIX CIIydasiX HHYETO
HE TOBOpPHUT HaM 00 3()(HEKTHMBHOCTH WHIUBUIY-
aJBHOTO TpeaynpexacHus. HoBbie npectyrnieHus
HE COBEpIIAIOTCS B CHITy (PU3MYECKONH HEBO3MOXK-
HOCTH 9TO CJieNaTh, a HE TIOTOMY, 4YTO HaKa3aHUE
0Ka3aJoch 3QHEeKTHBHBIM.

4. Ipu BBIOOpE B KAUECTBE KPUTEPUS OIICHKU
3G PEKTUBHOCTH YaCTHOTO TPEAYNPEKICHUS -
HAMWKH PElUINBA M3 TOJsI 3pEHUsT MCCIe0Bar e-
Jiel BBIMagaeT Macca HEOCTOPOXKHBIX IMPecTyILIe-
HUM, OpPHU IIOBTOPEHUM KOTOPBIX JAHHBIA BHJ
MHOKECTBEHHOCTH IPECTYIUICHUI HEe o0pasyercs,
Pa3IMYHBIX KOMOMHAIMH YMBIIIICHHBIX U HEOCTO-
POXKHBIX TIPECTYIUICHUH, TakkKe He 00pa3yrommx

Methodological Issues of Evaluating the Effectiveness...

We believe that these criteria can be taken as
basic in assessing the effectiveness of the preven-
tive impact of criminal punishment with some
clarifications.

Since the study of the effectiveness of crimi-
nal punishment should be conducted in relation to
individual types of crimes, the basic criteria for
effectiveness in this case will be the dynamics of
a particular type of crime and the dynamics of the
level of recidivism for this type of crime.

However, there arise problems concerning
interpretation of these indicators, since they are
formed under the influence of not only criminal
penalties but also many other factors. Below are
some of them:

1. Recommission of crimes is not necessari-
ly associated with the presence of a stable anti-
social orientation of the individual. It may be the
result of coincidence, emergence of new mo-
tives, fundamentally different from those behind
the crimes committed earlier. Persons who have
served long prison terms are not adapted to the
conditions of independent living, lose many so-
cial skills, after being released they try to behave
following the patterns inherent in places of de-
tention, which provokes conflicts with others. In
course of questioning convicts, we paid attention
to the fact that commission of violent crimes by
persons who had previously served their sen-
tence was often explained by them as a reaction
to an insult. For those who committed a crime
for the first time, such a motive can be traced
much less frequently.

2. A significant role is played by the crimi-
nality of freedom deprivation places, producing a
relapse of crimes. We often cannot say whether it
is a consequence of the ineffectiveness of crimi-
nal punishment or the conditions under which the
punishment was served caused deformations in
the convict’s personal values formed his ties with
the authorities of the criminal underworld, which
in the aggregate led to repeated crimes. Criminali-
ty (the ability to generate crime) of freedom de-
privation places has long been the subject matter
of scientific study. More than a hundred years
ago, M. N. Gernet called prison the factory of
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crime [9, p. 44]. After a century, this problem re-
mains unsolved [11, p. 156].

We believe that the imperfect procedure for
preparing convicts for release makes a signifi-
cant contribution to the formation of an array of
recidivistic crimes. As noted in special studies, a
significant part of those released from correc-
tional institutions have lost family and family
ties, communication skills, do not have means of
subsistence, have lost professional qualifications
demanded by the market [29, p. 5]. In our opi-
nion, this explains the intensive repetition of
crimes among ex-prisoners immediately after
being released from serving a sentence of impri-
sonment. This idea will be presented in more
detail below.

3. For a number of crimes, relapse (and this
mainly refers to a special relapse) does not exist
as a mass phenomenon. The most typical exam-
ple of this is misconduct. As can be seen from
special studies, most perpetrators of such crimes,
e.g. those who received a bribe, are positively
characterized [10]. After being released from
serving a sentence, they, as a rule, cannot occupy
positions associated with taking bribes, which
rules out a special relapse on their part. Similar-
ly, the possibility of special recidivism is ex-
cluded when there is imposed additional penalty
related to the prohibition of engaging in a certain
activity, if the corpus delicti of the correspond-
ing crime provides for the responsibility of a
special subject. However, the absence of a re-
lapse in such cases does not tell us anything
about the effectiveness of individual prevention.
New crimes are not committed due to the physi-
cal impossibility of doing this, and not because
the punishment was effective.

4. When choosing the relapse dynamics as a
criterion for evaluating the effectiveness of private
prevention, researchers do not take into account the
mass of reckless crimes, the repetition of which
does not result in this type of multiplicity of
crimes, various combinations of intentional and

reckless crimes that also do not form recidivism,
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penuanBa, YMBIIUIEHHBIX MPECTYINICHUH, CY/IUM O-
CTH 3a KOTOpBI€, B COOTBETCTBHH C II. «B» 4. 4 CT.
18 YK P®, He yunTsIBaloTCS MpH PEUANBE Ipe-
CTYILJICHUH, YMBIIUIEHHBIX MPECTYIUIEHUH, COBEP-
MIAeMBIX 110 JOCTIDKCHUS JIMIIOM Bo3pacta 18 mer
WJIM B TIPECTApesioM BO3pacTe, KOrja COBEpIIECHUE
HOBBIX TIPECTYIUIGHHWH 3aTPyAHUTENBHO B CHILY
COCTOSIHUSA 3/I0OPOBBSI.

5. 3HauMTENbHBIE MOTPEIIHOCTHA TPH OLEHKE
JMHAMHKH PElINBA BHI3BAHbI:

— BBICOKUM yYPOBHEM JIATEHTHOCTH OTAEITHHBIX
BUJIOB IIPECTYILJICHU;

— TpPUCTAIFHBIM BHUMAaHUEM TIPABOOXPAHHM-
TENbHBIX OPraHOB K paHee CyAMMBIM JIMIaM, KOT/a
MIPH TIPOYMX PaBHBIX OOCTOSTEIHCTBAX COBEpIIAE-
MbI€ MU TIOBTOPHO TPECTYIJICHHS Yallle CTAHOBST-
Csl I3BECTHBI, B TO BPEMSI KaK aHAJOTMYHBIEC ISTHUS,
COBEpIIEHHBIC JINI[AMU, PaHee HE MOMAJaBIINMH B
T10JI€ 3pEHHSI TPABOOXPAHNUTEIBHBIX OPraHOB, MOTYT
0CTaBaThCsl HE PACKPBHITBIMU. /aHHBIE O peruanBH-
CTax, MX CBS3SIX, Kpyre oOLIeHUs, UX QoTorpaduu,
OTIEYaTKN MAJbIEB, 0COObIC MPUMEThI U WHAsI WH-
(hopmarust 3a(pUKCHPOBAaHBI B PA3TUYHBIX y4eTax,
Takde JMIa B TEPBYIO OYEpenb MPOBEPSIOTCS Ha
MPUYACTHOCTh K COBEPIIAEMBIM IPECTYIIICHUAM,
[I03TOMY BEPOSITHOCTh WX 3aJlepXKaHus 3a COBEp-
IIEHHOE IOBTOPHO MPECTYIICHUE MOXKET OBbITh BBI-
me, 4eM Ui JIUI, AaHHBIMH O TMPECTYITHOW Jes-
TEIBHOCTH KOTOPBIX MPAaBOOXPAHUTEIHHBIE OPTaHBI
He pacrionarator. Takum 00pa3oM, BBICOKUH yIien b-
HBI BEC JIWI], COBEPIIMBIIMX MPECTYIUICHHUS IPH
peuunrBe, MOKET ObITh CBsi3aH ¢ Ooiiee BBICOKHM
YPOBHEM JIATEHTHOCTH TPECTYIUICHHH, COBEpPILEH-
HBIX JIUI[AMH, paHee He MOMaJaBIINMU B TI0JIE 3pe-
HUS IPABOOXPAHUTENFHBIX OPTaHOB.

6. B KpUMHHOIOTMM TPUHATO pa3TPaHUUU-
BaTh TPUYMHBI KOHKPETHOT'O MPECTYIUIEHUS W
MIPUYMHBI TIPECTYNHOCTH B IeoM. To ke camoe
MOXXHO CKa3aTh M O MPUYMHAX PElH]IUBa CO CTO-
POHBI OTAEIBHOTO JINLA U MPUYUHAX PEIUANBHOM
MIPECTYMMHOCTH KaK MaccoBOro sBieHUS. B mo-
CIIEZIHEM Clly4ae Ha JAWHAMHUKY PeIlHIMBHOMN Ipe-
CTYITHOCTHU OYyIyT BIUSTH OOCTOSITENHCTBA, HE CB SI-
3aHHBIE MPSIMO C MCTIONIHEHUEM HaKa3aHMs, TaKue,
KaK Ka4eCTBO MPOBEIECHUS MEPONPUITUN TI0 COLIU-
aIBbHOW peaOWIINTAIlMK OCYXKIICHHBIX, 00IIas KO-
HOMHUYECKasi CHTyalllsl B CTpaHe, TOTOBHOCTh pa-
Ooroareneil MpUHUMATH Ha Pa0OTy CyTUMBIX JIHIL,
pa3pbIB COLMANBHBIX CBA3CH Yy JIMI, OTOBIBIIMX
JUIATENIbHBIE CPOKH JIUIIEHHS CBOOOIBI, a TakKxkKe
WHbIEe IPUYMHBI M YCIOBUS, XapaKTepHbIe IS Tpe-
CTYMHOCTH B II€JIOM.
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Hunamuka npectynHocty, koropyto M. [1. [ap-
TOPOJICKMN TpeJiaray MCIONb30BaTh B KadecTBE
KpHuTepus: d3PPEKTUBHOCTH OOIIEro MpemayrnpekK/e-
HUs, TaKXKe OMpEeAessieTcs] MHOXKECTBOM (DaKTopoB.
OO0 7TOM CBUICTENBCTBYET, IPEKE BCErO, TO, UTO
M3MEHEHHS 3TOT0 MOoKa3aTens MPOUCXOIAT B yCi O-
BHSIX CTaOMJIBHOM CIIOKHBIICHCS CyleOHOW Mpak-
TUKM  Ha3HA4YE€HUS  YTOJIOBHBIX  HaKa3aHHA.
B. C. BacunbeB mpoaHa M3upoOBaJl  CTaTUCTHYeE-
CKHE JIaHHBIE O IPECTYNHOCTH BO Braaumupckoi
obmactu ¢ 1946 mo 1994 r. u nmokasan, 4To Kpyt-
HbIE COIMAJIbHBIE TOTPSICEHUS BBI3BIBAIOT CUIIbHBIC
BCILJIECKH MPecTyNmHOCTH. Kak MBI TTOKa3asiu BhIIIIE,
KpUBasg MPECTYMHOCTH aNIpPOKCUMHUPYETCSl CHHY-
COMJANILHON KPUBOM, MOBTOPAIONIEH 3aTyXarouiue
JBUKEHUSI MasTHUKA, BBIBEJCHHOTO W3 paBHOBE-
CHSl CUJIBHBIM BHEUIHHM BO3/ICHCTBHEM U B Tede-
HUE OIPENeNIeHHOr0 BPEMEHH BO3BPAIAIONIErocs
B CIIOKOWHOE cocTosiHue [7, ¢. 65—66]. [Ipu sToM
3aTyxaromue
KPUBOM MPECTYIMHOCTH OMPEACISIIOTCS HE CTPOro-
CThIO HaKa3aHWH, KOTOPHIE B 3TOT MEPUOI HE Me-

pa3HOHaIpaBJIE€HHbIE KoJeOaHus

HSIFOTCSI, @ BHEIIHUMH OOCTOSITEIbCTBAMHU.

Yacro moka3aTeny 3aperucTprupoBaHHON Mpe-
CTYIMHOCTH (OPMHUPYIOTCS IO/ BIUSIHHEM OpTraHU-
3aIIMOHHBIX MEPONPHUATHH, TaKUX, HAIpUMep, Kak
CO3JIaHUE WJIM JIMKBUAALMS MPABOOXPAHUTENBHBIX
CTPYKTYp, Tepenada MOTHOMOYHUN OT OHOTO M H-
HHCTEpCTBA ApyroMy u T. 1. P. I'. Mckanues B cBo-
eM JHMCCEepPTAIlMOHHOM HCCIIeJOBAaHUN MPUBOIHUT B
KauecTBe MpuMepa MOJA0OHOr0 pojia Xapakrep
9KOHOMHUYECKON MPECTYIMHOCTH B II€JIOM U HAJIOT0-
BOM IPECTYIIHOCTU B YACTHOCTHU, KOTOPBIM MEpUO-
TUYEeCKH MEHsUICS B 3aBUCHMOCTH OT BHECEHUS
W3MEHEHUII B YTOJIOBHOE W YTOJOBHO-IIPOIIECCY-
aJbHOE 3aKOHOMATEIhCTBO, JIMKBUAALMK HAJOT O-
BO# monuiuu u apyrux dakropos [20, ¢. 30-33].

CunpHOE BIUSHHE Ha KaueCTBO OIEHKH (-
(beKTUBHOCTH HaKa3aHMsI OKa3bIBAeT JIATEHTHOCTb,
YPOBEHb KOTOPOMH IO OTAENBHBIM BHJIAM IPECTyII-
JICHUH BECbMa BBICOK.

B Teopun npuBOIMIMCH OIEHKH JTATEHTHOCTH
HEKOTOpBIX IpecTymuieHuid. Hanpumep, s He3a-
KOHHOTO TpEANPUHUMATEILCTBA B cdepe CTpOou-
TenscTBa oHa mocturaer 100 % [32, c. 6], mareHT-
HOCTh HAJIOTOBBIX TPECTYIUIGHWH JISKUT B TIpene-
nax 90-95 % [56].

B 2005 r. I'enepanbubiii npokypop P® BbI-
CTYIIHMJI C OLEHKOW JIATEHTHOM COCTaBIIAIOILEH
npectynHocTd B ctpane. [lo ero manueM (axTu-
YeCKH 3a Ton coBepriaercst 9—12 MIH mpecTyrie-

Bytko S. Yu., Varygin A. N.

premeditated crimes records of conviction for
which are not taken into account in accordance
with paragraph “b” of Part 4 of Article 18 of the
Criminal Code of the Russian Federation in case
of recurrence of crimes, deliberate crimes com-
mitted before the person reaches the age of 18 or
in the old age, when the commission of new
crimes is difficult due to health conditions.

5. Significant errors in assessing the dynam-
ics of relapse are caused by:

— high level of latency of certain types of
crimes;

— close attention of law enforcement agencies
to previously suspected people, when, with other
things being equal, the crimes they have commit-
ted repeatedly become known, while similar acts
committed by persons who have not previously
come into the view of law enforcement agencies
may not be solved. Information about repeat of-
fenders, their links, social circle, their photos,
fingerprints, special signs and other information
are recorded in various accounts, such people are
primarily checked for involvement in the crimes
committed, therefore the probability of their de-
tention for the repeated offense may be higher
than for those whose criminal activity data are not
known by law enforcement agencies. Thus, a high
proportion of persons who committed crimes in
course of relapse may be associated with a higher
level of latency of crimes committed by individu-
als who had not previously come into the view of
law enforcement agencies.

6. In criminology, it is customary to distin-
guish between the causes of a particular crime and
the causes of crime in general. The same can be
said about the causes of relapse by an individual
and the causes of recidivism as a mass phenome-
non. In the latter case, the dynamics of recidivism
is influenced by circumstances that are not directly
related to the execution of punishment, such as the
quality of social rehabilitation of convicts, the gen-
eral economic situation in the country, the employ-
ers’ willingness to hire previously convicted per-
sons, the rupture of social ties due to the long term
of imprisonment, as well as other reasons and con-

ditions characteristic of crime in general.
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The dynamics of crime, which M. D. Shargo-
rodsky proposed to use as a criterion for assessing
the effectiveness of general prevention, is also
determined by many factors. This is evidenced,
first of all, by the fact that changes in this indica-
tor occur in the conditions of a stable established
judicial practice of imposing criminal penalties.
V.S. Vasilyev analyzed statistics on crime in the
Vladimir region from 1946 to 1994 and showed
that major social upheavals cause violent out-
bursts of crime. As we showed above, the crime
curve is approximated by the sinusoidal curve,
which repeats the damping movements of a pen-
dulum, brought out of balance by a strong exter-
nal influence and returning to a quiet state for a
certain time [7, pp. 65-66]. At the same time, the
diverging fluctuations of the crime curve in dif-
ferent directions are determined not by the severi-
ty of punishments, which do not change during
this period, but by external circumstances.

Registered crime indicators are often formed
under the influence of organizational measures,
such as, for example, the creation or liquidation
of law enforcement bodies, the transfer of powers
from one ministry to another, etc. In his disserta-
tion research, when considering this kind beha-
vior, R. G. Iskaliev provides an example of eco-
nomic crime in general and tax crime in particu-
lar: the state of those periodically changed de-
pending on the introduction of amendments to the
criminal and criminal procedure legislation, the
elimination of the tax police and other factors [20,
pp. 30-33].

The quality of evaluating the effectiveness of
punishment is strongly influenced by latency,
whose level is rather high for certain types of
crimes.

In theory, there are given estimates of the la-
tency of some crimes. For example, for illegal
entrepreneurship in the construction industry, it
reaches 100 % [32, p. 6], the latency of tax crimes
lies in the range of 90-95 % [56, p. 431].

In 2005, the General Prosecutor of the Russian
Federation made an assessment of the latent com-
ponent of crime in the country. According to him,

in fact, there are between 9 and 12 million crimes
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HUH, npu OQUIHMATIBHO 3aPETUCTPUPOBAHHOM KO-
nugectBe 3,5 muH [70]. M3 yka3aHHBIX JaHHBIX
CIIeIlyeT, YTO YpPOBEHb JIATEHTHOCTH BCEH Tmpe-
CTYITHOCTH JIOCTATOYHO BEJIMK U MOXET JIOCTHUTATh
70 %. Brnpouem, 1Mo OTJENBbHBIM BHAAM MpPECTyI-
JICHUH 9Ta OlEHKa MOXET ObITh MHOTOKPaTHO 3a-
HHUKEHA.

C yderoM BBIIICU3IOKEHHBIX OTPaHHMYCHUH
chopMmynupyeM HaOOp TpaBuil, B COOTBETCTBHU C
KOTOPBIMH CIIEyeT HHTEPIPETHPOBATh CTaTHUCTH-
YeCcKHE TIOKa3aTelu.

JlomycTrM, 9TO aHalM3 YrOJIOBHOW CTaTHUCTH-
KH CBHJICTCILCTBYET O OJIarormoNydyHOH CHUTYaluu
M0 OTJENBFHOMY BUJIY TPECTYIUICHHM: MX KOJIHYe-
CTBO CHMIKAETCS, PABHO KaK M YPOBEHb pElUIMBA
Cpenu JIMI, OCYXJEHHBIX 32 3TO MPECTYIUICHHE.
Bosznukaer Bompoc: BO BceX JIM CIy4asix 3TO 00-
CTOSITEIICTBO CBHJICTEIHCTBYET 00 I(PPEKTHUBH O-
CTH YrOJIOBHOTO HakazaHus? PaHee Mbl mokasanu,
YTO JUIsI OTBETA Ha TOT BOIPOC HEOOXOAMMO [T O-
MOJTHUTENFHO YCTAHOBUTH CIICAYIOIIHE O00CTOS-
TENbCTBA: 1) SBISETCS M OQUIIMATBHAS CTATHCTH-
Ka 110 JJAHHOMY BHJIy TPECTYIJICHUH perpe3eHTa-
TUBHOI ¥ 2) OTpakaeT JIn JUHAMHKA 3aperucTpHu-
POBaHHBIX MPECTYIUICHUH 3TOrO BUJA ee QaKTude-
CKYIO JINHAMHKY.

B Tex ciyuasix, korja oTBETHl Ha 00a 3TH B O-
poca MOJOKUTEIBHBI, MOXKHO TOBOPUTH 00 3 (-
(DEeKTHBHOCTH YTOJIOBHBIX HaKa3aHWl, Ha3Hayae-
MBIX 3a JIaHHOe mpecryriieHne. OIHAKo, YYUTHI-
Bas, 4YTO HAa MPECTYIIHOCTh BIHUSET MHOXECTBO
(hakTOpOB, KOPPEKTHBIH BBIBOJ JIODKEH 3BYYaTh
CIICIYIONMM 00pa3oM: «YTOIOBHBIC HAaKa3aHUS 3a
JAHHOE TPECTYIUICHWE B CKJIAJBIBAIONINXCS JKO-
HOMHYECKUX M MOJUTUYCCKUX YCIIOBHAX SIBIISIOTCS
3 PEKTUBHBIMI.

Ecmu e mpu mpounx paBHBIX YCIOBHSX KO-
JIMYECTBO OINpPEJENICHHBIX TPECTYIUICHUH JeMOH-
CTPUpPYET POCT IO CPABHEHUIO C MPEANICCTBYIO-
MM TIEPUOJIOM, 3TO €Illle HeNb3s paccMaTpUBaTh
Kak TmposiBIeHue Hed()PEKTUBHOCTH YroJIOBHBIX
HakazaHui. Jleno B TOM, YTO KOJIMY E€CTBO COBEP-
[IaeMbIX TMPECTYIUICHUH B CTpaHe MepHOHYECKH
W3MEHSIETCSI, TOITOMY HAaC JIOJDKHO HHTEPECOBATh B
9TOM Clly4ae OJHO — CBSI3aH JIM POCT 4YHUCIa Ipe-
CTYIUICHUH ¢ HEA(P(EKTUBHOCTHIO YTOJIOBHOTO Ha-
Ka3aHUsl WIK OH JICTEPMHUHHUPOBAH UHBIMH 00CTOS-
TENBCTBAMH. B mocnenHeM ciydyae MpuYMHbI TaKO-
TO TIOBEJICHHSI MPECTYITHOCTH MOTYT OBITh CBSI3aHBI
C HayalloM OYEPEJHOr0 BCIUIECKA MPECTYMHOCTH,
9KOHOMHYECKUMH KPH3HCAMH, COIMAIbHBIMH I10-
TPSICCHUSIMH U T. II.
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B mogo0HBIX CHUTyalusiX OIEHHUTH POJIb YT O-
JIOBHOTO HAaKa3aHWUS IO JaHHBIM OTHOM TOJBKO
VTOJIOBHOM CTaTHCTUKH HEBO3MOXXHO, IOITOMY
BO3HUKAET HEOOXOAMMOCTh HCIIOJIb30BAHUS BCII O-
MorarelibHbIX KpuTepreB d((GEeKTUBHOCTH Haka3a-
Husi. Kak Oyzmer moka3aHoO HIDKE, BeChbMa TLIOM O-
TBOPHBIM SIBJISICTCSI  COTIOCTABJICHUE JTUHAMHUKHU
YPOBHSI MPECTYIMHOCTH B Pa3IMUHBIX COIUAIBHBIX
rpynmnax. Maes cocTOUT B CIEAYIOMEM: B Pa3HBIX
CJIOSIX OOIIecTBa JCHCTBYIOT crienuduueckue je-
TEPMHUHAHTHI TIPECTYMHOCTH, MIPUBOIAIINE K U3Me-
HEHUSM B YPOBHE KPUMHHAJIHHONW aKTHBHOCTH CO-
OTBETCTBYIOIIUX COIMABHBIX TPYII, YTO TOJKHO
HaXOAWTh CBOC OTPAXKCHHUE B M3MEHCHUU YPOBHS
MIPECTYITHOCTH B COOTBETCTByIomiel crpare. Co-
MOCTaBJIEHHE CBENEeHUI 00 ypOBHE MPECTYMHOCTH
B Pa3IMYHBIX TPYIIAX TIO3BOISET OOHAPYKHUTH
OCHOBHBIC JIETCPMHHAHTHI MPECTYIMTHOCTH H CIe-
JIaTh BBIBOX O KaU€CTBE MPEAYIPEAUTEIHLHOTO BO 3-
JICWCTBUSL YrOJIOBHOIO HakazaHus. B dyacTHoOCTH,
MPOBENICHHBIM HCCIEMOBAHUEM YCTAHOBJICHO, YTO
paboraromue rpaxjaane 0ojee YyBCTBUTEIBHBI K
YXYAIICHUIO YKOHOMHYECKON CUTYaIluy B CTPaHE U
CKJIOHHBI B TaKUE€ TIEPUONBI K YCHJICHHIO KPUMHU-
HaJIBHOM akTMBHOCTH. IIpu 3TOM IpecTynHOCTh B
cpele JIMI, HEe MMEHIIMX OINPEACIEHHOIO MECTa
paboThl, 3aBHCUT OT COCTOSIHUSI JKOHOMHUKH B
MEHBIIEH CTENEHHU, MOCKOIBKY OTH JIIOOH B CO-
CTOSTHUY KpU3HUCA HAXOITCS TIEPMAHEHTHO.

Takum 00pa3oM, BO3pacTaHUE YUCIA OTHIENb-
HBIX BUJOB MPECTYIUICHUH caMo 1o ceOe He CBHU/Ie-
TENbCTBYET O HEID(HEKTUBHOCTU OOIICIIPEILyIIpe-
JIUTEIHLHOIO BO3/JEMCTBUS YrOJIOBHBIX Haka3aHMW.
Taxoli BBIBOA, MOXKET OBITH Cli€JIaH JIMIIL TOIJA,
KOTJIa 3TO COMPOBOXKAAETCSl Ooyiee-MeHee paBHO-
MEpHBIM BO3pacTaHWEM YPOBHS MPECTYITHOCTH BO
BCEX COIMAJIBHBIX TPYITIaX.

Ecnu e poct uncna npectyriieHnii 00yciaoB-
JIEH YCUJICHHEM KPUMHUHAJIHHOW aKTHBHOCTH JIUIIH
B OTACIBHBIX CJIOSX OOIIECTBA, B TO BPeMs Kak B
IpyruX HaOMIOAAaeTcsl ee CHIDKEHHE WU CTaOuiv-
3aI|sl, TO U WHTEPIPETUPOBATHh ITO CICAYET Kak
nposiBiicHne Hed(O(PEKTUBHOCTH YTrOJOBHBIX HaKa-
3aHUH, TPUMEHSICMBIX IO OTHOIICHUIO K IpeIcTa-
BUTEISIM OTICIBHBIX COIMANBHBIX Tpymi. B Gomee
IIUPOKOM CMBICIIC DTO TOBOPHUT O TOM, YTO HEra-
TUBHOE BO3JCHCTBHE KPUMHHOI'CHHBIX (DaKTOpPOB
Ha OTHCIIbHBIC CIIOM HACENICHUS B CIOKHUBIIICHCS
COLIMATBHO-DKOHOMUYECKOH CHUTYyalluu «IIEPEB €-
[IUBACT» MPEIYIPETUTEIHPHOE BO3ICUCTBHE YTO-
JIOBHBIX HaKa3aHUM.

Methodological Issues of Evaluating the Effectiveness...

committed during the year, with an officially reg-
istered number of 3.5 million [70]. From these
data, it follows that the latency rate of all crime is
large enough and can reach 70 %. However, for
certain types of crimes, this estimate may be
largely underestimated.

Taking into consideration the above limita-
tions, let us formulate a set of rules that should be
used to interpret statistical indicators.

Suppose that analysis of criminal statistics
indicates a good situation with a particular type of
crimes: their number is declining, as well as the
level of relapse among those convicted of this
crime. There a question arises: is it for all cases
that this circumstance indicates the effectiveness
of criminal punishment? As we showed above, to
answer this question it is necessary to additionally
establish the following circumstances: 1) whether
the official statistics on this type of crime are rep-
resentative, and 2) whether the dynamics of the
recorded crimes of this type reflect the actual dy-
namics.

In cases when the answers to both these
questions are positive, we can talk about the ef-
fectiveness of criminal penalties imposed for the
crime. However, given that many factors affect
crime, the correct conclusion should be as fol-
lows: “criminal penalties for the given crime are
effective in the current economic and political
conditions.”

If, all other things being equal, the number of
certain crimes shows an increase as compared
with the previous period, this cannot yet be consi-
dered as a manifestation of the ineffectiveness of
criminal punishments. The fact is that the number
of crimes committed in the country varies from
time to time, therefore we should be interested in
one thing — whether the increase in the number of
crimes is related to the ineffectiveness of criminal
punishment or it is determined by some other cir-
cumstances. In the latter case, the causes of such
behavior of crime may be associated with the be-
ginning of the next surge of crime, economic cris-

es, social upheavals, etc.
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In such situations, it is impossible to assess
the role of criminal punishment based on the data
of criminal statistics alone, therefore it is neces-
sary to use auxiliary criteria of the effectiveness
of punishment. As will be shown below, it is fair-
ly fruitful to compare the dynamics of the level of
crime in various social groups. The idea is as fol-
lows: in different layers of society there are spe-
cific determinants of crime, leading to changes in
the level of criminal activity of the relevant social
groups, which should be reflected in changes in
the level of crime in the corresponding stratum.
Comparison of information about the level of
crime in different groups allows one to detect the
main determinants of crime and to make a conclu-
sion about the quality of the preventive effect of
criminal punishment. In particular, a study con-
ducted found that working citizens are more sen-
sitive to the deterioration of the economic situa-
tion in the country and tend to increase criminal
activity during such periods. At the same time,
criminal activity among those who do not have a
certain place of work depends on the state of the
economy to a lesser extent, since these people are
permanently in a state of crisis.

Thus, the increase in the number of individu-
al types of crimes in itself does not testify to the
ineffectiveness of the general preventive effect of
criminal penalties. Such a conclusion can be made
only when it is accompanied by a more or less
uniform increase in the level of crime in all social
groups.

If the increase in the number of crimes is due
to an increase in criminal activity only in certain
segments of society, while in others it is observed
to decrease or stabilize, then this should be inter-
preted as a manifestation of the ineffectiveness of
criminal punishments applied to members of cer-
tain social groups. In a broader sense, this indi-
cates that in the current socio-economic situation
the negative impact of criminogenic factors on
certain segments of the population outweighs the
preventive effect of criminal penalties.
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OneHka [aHHBIX, CBHUICTEIBCTBYIONUX 00
W3MEHECHUH YACIBHOTO BECa JIHI, COBEPIIMBIIMX
MPECTYIUICHHsI TIPU pElHJIUBe, B oOmeld Macce
OCYXKJIGHHBIX TakK)Xe HeonHo3HauHa. JJia TouHOoM
WHTEPIPETAUU  COOTBETCTBYIONICH —TEHJICHIIMH
HEOOXOIMMO JIONOJHHUTENBHO TPOaHAIN3UPOBATh
PsZL CTATUCTHUYECKUX ITOKA3aTENIEN.

[Ipexxae Bcero HYKHO HWMETh B BHUIY, 4YTO
VACTBHBIA BEC PEIUMBUCTOB B MAacce OCYXKICH-
HBIX U YACNBHBIN BEC JIMILI, COBEPIIMBIIUX TPECTY-
TUJICHUSI [TPH OTCYTCTBUU pelMIrBa (JIIsl KPATKOCTH
nanee ux OyJieM Ha3bIBaTh paHee HE CYINUMbIMH), —
B3aMMO3aBHCHUMBIC BEITMYMHBI, & CyMMa 3HAYCHUH
9THX ABYX moka3areneii Bcerna pasHa 100 %. Ilo-
9TOMY BO3pAcTaHWE OJHOW BEJIMYUHBI ABTOMAT U-
YECKM O3HayaeT CHM)XEeHWe JApyroil. BosHukaer
3aKOHOMEPHBIN BOIPOC: €CITU CHHIKCHUE JIONU Pe-
IUAUBUACTOB B Macce OCYXKICHHBIX — >KelaeMbIi
nokaszareib  3(P(PEKTUBHOCTH  HMHIUBUIYaTbHO-
MPEAYNPETUTETHLHOr0 BO3JEHCTBUSL  YTOJ OBHOTO
HaKa3aHWs, TO KaK PAaclCHUBATh CBA3aHHOE C HUM
BO3pacTaHHUE CErMEHTa paHee He CyIuMbIX? SBiisi-
eTcsl JIM OTO CBHJICTEIBCTBOM CHIIKCHHUSI KauecTBa
00II1ero MpeaypekIeHUs?

OueBHIHO, YTO Takash WHTEpIIpPETAIMs Hac
YCTPOUTH HE MOXKET, MIOCKOIBKY MCKITIOYaeT OJH O-
BpPEMEHHOE TOBBINICHNE dPPEKTUBHOCTH WH/INBU-
JyaJIbHOTO W 00Iero npeaynpexaeHus. s Toro
yTOOBI M30€XKaTh TOA0OHON HEKOHCTPYKTUBHOM
OLICHKH, CIIeJIyeT 3HaYCHUE OTHOCUTEIBHOTO MOKa-
3arens, KaKOBBIM SIBIISIETCS YPOBEHb DCIMIUBA,
paccMarpuBaTh B KOMIUIEKCE C aOCOIFOTHBIMH
3HAYCHHUSIMA — JMHAMHKOW OOIIEro 4Yuciia Ocyxk-
JICHHBIX, TMHAMUKOM JIUI], COBEPIIMBIINX MPECTY-
TUICHUS TIPU PEIUIMBE, a TAKXKe JTHHAMUKON YncIia
paHee He Cy[MMBIX.

Tak, CHIKEHHE YIENbHOTO Beca PEIUINBHU-
CTOB B Macce BCEX OCYKICHHBIX Ha (hOHE OOIIEro
CHIDKCHUS YUCIIa OCYXJICHHBIX, B TOM YHCJIE, OCY-
XKJICHHBIX BIICPBBIC, MO)KHO paccMaTpvBaTh Kak
nposiBiieHne 3(peKTUBHOCTH YacTHONPETYTPEau-
TENILHOIO BO3JCHCTBUSL YTOIIOBHOTO HAaKa3aHUSI.
OnHako W BO3pacTaHHWE ATOTO IMOKA3ATelNsl B PsJie
CITy4aeB MOXXHO paccMaTpUBATh KaK IOIOKUTEI b-
Hoe siBeHue. Harpumep, eciu B yClIoOBHUsIX 0OIIe-
T'O CHUYKEHHUSI TIPECTYITHOCTH U YHCIIa OCYIKICHHBIX
MIPOMCXOUT YMEHBIIICHUE YHCICHHOCTH KaK paHee
CYIMMBIX, TaK U HE CYJIMMBIX, TO 9TO CIEAYeET pa C-
CMaTpuBaTh Kak Hauboiee KelaeMblid pe3ynbTar
NpeaynpenuTenbHoi  nestenbHocTn. OH  cBUJIE-
TENBCTBYET O BHICOKOU 3PP EKTHBHOCTH OOIIEH pe-
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IYTPEIUTENHLHOTO BO3/ICHCTBUSI YTOJIOBHOTO HAK a-
3aHUs, MIPH KOTOPOW KPHMHHAJIbHAS aKTUBHOCTD
paHee He CYAMMBIX IpaykaaH cokparaercs. OnHo-
BPEMEHHO C 3TUM CHH)KCHHUE YHClia paHee Cylu-
MBIX B Macce OCYXJICHHBIX CBUJCTEIBCTBYET U 00
3G HEKTUBHOCTH YACTHOTO TPEIYTTPEHKICHHSL.

Takum 00pa3oMm, JWHAMHKA pElUANBA IIpe-
CTYIIJICHUH SIBIISIETCSI KOMIUICKCHBIM TIOKa3aTeleMm,
MO3BOJISIIOIIMM  OCYIIECTBIIATh TPABWIBHYIO HH-
TEPIPETAIHIO JIMIIb B COBOKYITHOCTH C aHaIIM30M
JAHHBIX O YHCIICHHOCTH OCYXJCHHBIX, KaK paHee
CYIMMBIX, TaK U HE cynuMbIX. [Ipu aTOoM U3 mep e-
YHUCJICHHBIX TTOKa3aTelieil MepBOCTeleHHOE 3Have-
HUE JUTSI OL[EHKH UMEIOT aO0COIOTHOE YUCIIO OCYXK-
JICHHBIX, COBEPIIHMBIIUX MPECTYIUICHHE MTPHU PelH-
JIMBE, M €ro JIMHAMHUKA.

BMmecte ¢ Tem, kak M B paccMaTpuBacMOM
BBIIIIE TIPUMEpE IO POCTY YHWCIA TPECTYIJICHUH,
BO3pacTaHHE YPOBHS PEIU/INBA C OJIHOBPEM CHHBIM
yBeJIMUCHHEM aOCONIOTHOTO YHCIa JIWI, COBEp-
HIMBIIMX TPECTYIUICHUE NPU PELUANBE, TAKKE HE
BCerna cieayer OJJHO3HAYHO OIICHWBATh KaK CB -
JETEIbCTBO HEAP(PEKTUBHOCTH YaCTHOMPEAYIPE-
JMTEIILHOTO BO3JICHCTBHS HAKA3aHHS.

B momo0OHBIX citydasx HEOOXOIMMO COIIO C-
TaBJICHUE JAHHBIX 00 YPOBHE pEIHIUBA CPEIH
OCYXJICHHBIX, OTHOCSIIMXCS K Pa3InYHBIM TPYyI-
naM. M ecnu oOImii pocT peluuBa CBsA3aH C He-
TaTUBHBIMA HM3MEHEHHMSMH JIHMIIb B OTJEIbHOM
IpyIIe, B TO BpeMs Kak B OCTAJIBHBIX TEHJICHIIHH
OraronpusTHBIE, TO JaHHOE OOCTOSTEIHCTBO CBH-
JIETENILCTBYET O HEI(PPEKTUBHOCTH TPEAYIpeIu-
TEJIbHOIO BO3JICHCTBUSL  YTOJIOBHBIX HaKa3zaHUM
JIMIIb TIO0 OTHOUIEHUIO K TOW COLIMAJIbHOM TpyIIe,
MPEICTABUTENN KOTOPOW HamOoliee HHTEHCHBHO
pEUMMBHPYIOT. B MOMOOHBIX CllydasiX IMOBBIIIIE-
HUE KaueCTBa MHMBH]IYaTBHOTO MPEIYTPEKICHHS
MPECTYIUICHH, COBEPIIAEMbIX MPH PEIUJIUBE, CBSI-
3aHO C MeEpaMd CIIeHUaIbHOW TPO(UIAKTHKH,
MPUMEHSIEMBIMU TI0 OTHOIIEGHHIO K COOTBETCT-
BYIOILIEH COLIMAIBLHOM TpyMIIe.

C. M. NnmmakoB B cBoei paboTe MpH OIEHKax
3¢ ()EKTUBHOCTH YrOJIOBHOTO HAKa3aHHUsl KpOME
JAHHBIX YTOJIOBHOW CTaTHCTHKH ONUpAaeTcs W Ha
pe3ynbTaThl  aHKETHPOBAHUS OCYXKIEHHBIX [19,
c. 32-61].

Panee npuBommics mpuMep aHKETHPOBaHUS
OCYXJICHHBIX, KOTOPBIM IpeJaraiich, B 4aCTHO-
CTH, BOIIPOCHI, CBSI3aHHBIC C OIICHKOW OCYKICH-
HBIMH BEPOSTHOCTH COBEpPIICHHUSI IMPECTYIUICHUS,
ecnu Obl 32 HErO MpeycMaTpUBalioch ONpeIeIeH-

Bytko S. Yu., Varygin A. N.

Evaluation of data indicating a change in the
proportion of persons who committed crimes as a
relapse in the general mass of convicts might also
be ambiguous. For an accurate interpretation of
the relevant trend, it is necessary to additionally
analyze a number of other statistical indicators.

First of all, it should be born in mind that the
proportion of recidivists in the mass of convicts
and the proportion of persons who have commit-
ted crimes in the absence of relapse (for brevity,
we will call them previously not convicted) are
interdependent values, and the sum of these two
values is always 100 %. Therefore, increase of
one value automatically means decrease of the
other. There arises a question: if the decrease in
the share of repeat offenders in the mass of con-
victs is the desired indicator of the effectiveness
of the individual preventive impact of criminal
punishment, then how to assess the increase in the
segment of those not previously convicted, asso-
ciated with that? Is this an evidence of a lowering
quality of general prevention?

Obviously, such an interpretation cannot suit
us, since it excludes the possibility of simultane-
ous increase in the effectiveness of individual and
general prevention. In order to avoid such a non-
constructive assessment, the value of the relative
indicator, which is the level of recidivism, should
be considered in conjunction with absolute values
— the dynamics of the total number of convicts,
the dynamics of persons who committed crimes
as a relapse, and the number of persons previous-
ly not tried.

Thus, a decrease in the proportion of repeat
offenders in the mass of all convicts against the
background of the general decline in the number
of convicts, including those convicted for the first
time, can be considered a manifestation of the
effectiveness of individual preventive impact of
criminal punishment. However, in some cases the
increase of this indicator can also be considered a
positive phenomenon. For example, if in the con-
ditions of a general decrease in the crime and the
number of convicts, there is decrease in the num-
ber of both previously tried and not tried, this
should be considered as the most desirable result
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of preventive activities. It testifies to the high ef-
fectiveness of the general preventive impact of
criminal punishment, in which criminal activity of
previously not convicted citizens decreases. At
the same time, the decline in the number of pre-
viously convicted in the mass of convicts also
indicates the effectiveness of individual preven-
tion.

Thus, the dynamics of recidivism is a com-
plex indicator that allows for correct interpreta-
tion only in conjunction with the analysis of data
on the number of convicts, both previously con-
victed and not previously convicted. At the same
time, of the listed indicators, the absolute number
of convicts who committed a crime as a relapse
and its dynamics are of paramount importance for
evaluation.

However, as in the above example with an
increase in the number of crimes, an increase in
the level of recidivism with a simultaneous in-
crease in the absolute number of persons who
committed a crime repeatedly also should not al-
ways be unequivocally evaluated as evidence of
the ineffectiveness of the individual preventive
impact of punishment.

In such cases, it is necessary to compare data
on the level of recidivism among convicts belong-
ing to different groups. And if the overall increase
in recidivism is associated with negative changes
only in a particular group, with the rest of the
trends being favorable, then this fact indicates the
ineffectiveness of the preventive impact of crimi-
nal punishments only in relation to the social
group whose representatives most intensively re-
cur. In such cases, improving the quality of indi-
vidual prevention of crimes committed as relapse
is associated with measures of special prevention
applied to the relevant social group.

S. M. Inshakov, while assessing the effec-
tiveness of criminal punishment, in addition to
data of criminal statistics, relies on the results of
the questioning of convicts [19, pp. 32-61].

Previously, there was an example of ques-
tioning prisoners who were offered questions re-
lated to assessing the likelihood of committing a

crime, if there was a certain punishment provided



Hexomopule memooonozuueck ue 60npocsl oyeHKu dPdexmusHocmu ...

HO€ Haka3zaHue. Mpl IPU3HAIU TAKYI [TOCTAHOBKY
BOIIPOCA HEKOPPEKTHOM B CBSI3U C TEM, UTO Peallb-
Hble CAaHKIIMM Bcerna ajbrepHaTuBHBL [lo cytw,
OCYKJICHHOMY IIpeiiaraiach JJis aHaJIu3a TUnore-
TUYECKasi CUTYyallusl, C KOTOPOW B peaIbHOW KU3HU
OH HE CTOJIKHETCS.

OpHako y HAC €CTh COMHEHHS OTHOCHUTEIBHO
camMoOil BO3MOXXKHOCTH OLIEHUTH A(P(PEKTUBHOCTH
HAaKa3aHUH IIyTEM aHKETHUPOBAHUS OCYXACHHBIX. 11
JIeJI0 HE TOJBKO B TOM, YTO 4acTh OTBETOB HA B O-
Mpockl HE OyIyT COOTBETCTBOBATH HWCTHHHBIM
MIPEJCTABIEHUSIM aHKETHPYyeMbIX Jull. EcrecTBeH-
HO, 4TO HEKOTOpasi 4acTh OTBETOB HE Oyner orpa-
JKaTh PeajJbHOTO OTHOIIEHHS OCY)KJIEHHBIX K HaKa-
3aHMIO U, TAKUM 00pa3oM, MCKaXXaTh MOITy4EeHHBINA
pesyabrar. JTta npobiemMa He SBISIETCS HOBOU JUIst
MOJOOHBIX METOJIOB MCCIICIOBAHMS, U Ha HEH HeT
CMBICIIa CIIEMAJIBHO OCTaHABIMBATHCA (XOTS, 3a-
METHM, HEJOOPOCOBECTHOCTh YaCTH PECIIOHICHTOB
— 3TO OOBEKTHBHBIM (PaKT, HEraTHBHO BIUSIOIINI
Ha TOYHOCTb PE3YJILTATOB MPU aHKETUPOBAHUH ).

Ha namr B3misa, caMmble CYLECTBEHHBIE He-
JIOCTaTKU AHKETUPOBAHMS B JIAHHOM Cllydae Co-
CTOSIT B UHOM, @ HIMEHHO:

— BOIIPOC 3aJIa€TCsl JINLAM, KOTOPBIX YIOJIOB-
HOE HAaKa3aHHUE YK€ HE YAEp’Kajlo OT COBEPLICHUS
npectymieHus. Kak 1OpaBuiio, aHKETUPOBAHUIO
MOABEPTAIOTCS OCYXK/ICHHBIE K JINIIICHUIO CBOOOJIBI
Ha OIPENEICHHbIM CpPOK, IIOCKOJIBKY OHH, BO-
TIEPBBIX, ABISAIOTCS HanOoIee WHTEPEeCHOW KaTero-
pueil ans u3ydeHdus M, BO-BTOPBIX, WX OTHOCH-
TEJIBHO IPOCTO ONPOCUTh. ECTECTBEHHO OXKUIATh,
YTO K JIPyTUM HaKa3aHUsM Takas KaTeropus aHKe-
THPYEMBIX OTHOCHUTCS «CHUCXONUTEIBHO», OpaBH-
Pysl CTPOrOCThEO NIOJYYEHHOIO HaKa3aHHUs;

— NPEMIOKEHHAs! OCYKJICHHOMY THIIOTETHY €-
CKasi CUTyallusi, B KOTOpPOIl OH SKOObI HaMepeBae T-
Csl COBEPIUUTh IPECTYIUIEHUE U JOJKEH OLICHUTh
CBOK PEIIMMOCTh B 3aBUCHMOCTH OT CTPOrOCTH
IPO3SIIEr0 HaKa3aHWs, BCTPEYAECTCS B MEHbIIEH
YacTH CJIy4aeB COBEpIUEHUs npecryruieHuid. [lo-
JABJISIOIIAs] YaCTh JIML, COBEPLUIAIOIINX WU IOTO-
BSILMX COBEPILICHUE MPECTYIICHUH, HE JyMAlT O
BO3MO)KHOM Haka3zaHuM. Ilo pesynpraram Ipose-
JICHHOI'O B PaMKax HAaCTOALIEr0 MCCIEI0BAHUS aH-
KETUPOBAaHUS OCYXJIEHHBIX U3 939 uenoBek Ha Bo-
MIPOC «HCIIBITHIBAIM JIU BBI cTpax mepen BO3MOXK-
HBIM HaKa3aHHEM IPH MOJITOTOBKE M COBEPIICHUH
MIPECTYIUIEHUA?» TIONOKUTEIIBHO OTBETUIIM BCErO
15,7 %. Omnako U y 9TO#, MEHBIIIEH, YaCTH OCYK-
JEHHBIX HAIUIUCh MPUYUHBI TPEOAOJIETh CTpax
HaKa3aHUs.
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B cBsi3u ¢ 9THM Tonaraem, 4To eciu Obl Bce
rpaXkJiaHe POCYUTHIBAIN CBOH JICHCTBHS C YIETOM
BO3MO)KHBIX HETaTUBHBIX IOCIEICTBHIA, YPOBEHb
MPECTYNHOCTH ObUT ObI cymiecTBeHHO HUke. On-
Hako mpobiema 3((HEKTHBHOCTH YrOJIOBHOTO Ha-
Ka3aHUsi B TOM W COCTOHUT, YTO CTpax MOJBEPT-
HYTBCS PEIPECCHM JTaJIeKO He Bcerma «paboraery
Tak, KaKk HaM XOTEeJI0Ch OBbI.

Takum 00pa3om, HayuyHasi IIEHHOCTh OINpoca
OCYXJICHHBIX HaM MPEICTABISETCS B JAHHOM KOH-
KPETHOM CJTydae HEBBICOKOM, a CTeNeHb J0CTOBEP-
HOCTH PE3YJIFTaTOB — HU3KOM.

BriBoabI

Hcxonst U3 BBIMIEU3IIOKEHHOTO MOXHO Clie-
JIaTh CJIEAYIOINE BHIBO/BI

— 9((HeKTHBHOCTH YrOMIOBHOTO HaKa3aHUS 03-
Hayaer ero crnocoOHocTh 3¢ dekTHBHO AOCTHrATh
MIPOBO3IIIAIIEHHBIE 3aKOHOJATENeM I[N Hakas a-
HUA B KOHKPETHBIX COLMAJIBHO-IKOHOMHYECKHUX
YCTIOBHSIX;

— 3¢ $EKTUBHOCT MPEAYIPEIUTETHHOTO BO3-
JECTBUS YTOJIOBHOTO HaKa3aHUS MOXHO pac-
CMaTpUBaTh B Ka4eCTBE MHTETPAIBLHOTO MOKAa3ar e-
TS, OTPaKaroIIero OJHOBPEMEHHO M 3I(PQEKTH B-
HOCTb YTOJIOBHO-TIPABOBOTO BO3/IEHCTBHUS B 11E€I0M;

— ©IMHCTBEHHBIM TMEPCHEKTUBHBIM CIIOCOOOM
W3y4EHUSs MPeNyNpPeInTeNbHOr0 BO3ACHCTBUS YT O-
JIOBHOTO HaKa3aHWs SABISETCS aHaJU3 Mpenynpe-
JTUTEIHHOTO BO3JACHCTBUS BCEX NMPUMEHSIEMBIX Ha-
Ka3aHWH 32 KOHKPETHBIC MPECTYIUICHUS KakK eau-
HOTO IIeJI0T0;

— B KadyecTBE 0a30BBbIX KPHUTEPUEB 3PPeK-
THBHOCTH YTOJOBHOTO HakKa3aHUS MOTYT OBITh
MPUHATH Tpeajarapiyecss B TEOPHH JWHAMHUKa
MPECTYTHOCTH M TUHAMHUKa PElHIMBa MPECTyI-
JICHUH;

— JIOTIOJIHUTEIBHBIMA KpUTEpHsiMU A ek-
TUBHOCTH MOTYT BBICTYIATh: YPOBEHb MPECTYITHO-
CTH B OTJENbHBIX COIMAJIBHBIX I'PYIIAaX; YPOBEHb
peuuanuBa Cpeau OCYKICHHBIX, MPUHAIeKAIIX
K pa3fMyYHBIM COIMAJIbHBIM TpyMHaM; JMHAMHKa
YHClla OCYXJCHHBIX, B TOM YHCJIE COBEPIIUBIINX
MIPECTYIIEHUS TIPU PELUANBE MPECTYIIIICHUN.

ABTOpBI TOJIATAIOT, YTO BOMPOCHI OI[EHKH (-
(DEeKTHBHOCTH YTOJOBHOTO HAKa3aHHsI JOCTATOYHO
CIIOXKHBI, TPEOYIOT NaJbHEUIINX HAyYHBIX M3bICK a-
HUH U B paMKax JaHHOM CTaTbU OHU JAJIEKO HE HA
BCE€ U3 HUX OTBETWUJIM, HO, 1O KpailiHel Mmepe, mo-
CTapajiiCh MPUBJIEYh BHUMaHHUE KOJUIET K JaHHOM
npodieme.

Methodological Issues of Evaluating the Effectiveness...

for it. We recognized such a statement of the
question as incorrect since real sanctions are al-
ways alternative. In essence, convicts were of-
fered a hypothetical situation that they would not
face in real life.

However, we have doubts about the very
possibility of assessing the effectiveness of pu-
nishments through questioning convicts. And the
point is not only in the fact that part of the an-
swers to the questions will not correspond to the
true ideas of the respondents. Naturally, some of
the answers will not reflect the real attitude of
convicts to punishment and, thus, distort the re-
sult. This problem is not new for such research
methods, and it makes no sense to dwell on it
(however, we should note that dishonesty of some
respondents is an objective fact that negatively
affects the accuracy of results in a survey).

In our opinion, in this case the most signifi-
cant shortcomings of surveying are different,
namely:

— The question is asked to people who com-
mitted a crime despite criminal punishment — i.e.
punishment did not have a deterrent effect on
them. As a rule, people subject to questioning are
those sentenced to imprisonment for a certain pe-
riod of time: firstly, they are the most interesting
category to study and, secondly, they are relative-
ly easy to interview. It is natural to expect that
such category of the interviewed have a “condes-
cending” attitude towards other punishments,
flaunting the severity of the punishment received;

— The hypothetical situation proposed for the
convicted person, in which he allegedly intends to
commit a crime and must evaluate his determina-
tion depending on the severity of the threatening
punishment, is found in the lesser part of the
crimes committed. The overwhelming majority of
those committing or preparing to commit crimes
do not think about possible punishment. Accord-
ing to the results of the survey of convicts con-
ducted as part of this study, out of 939 people on-
ly 15.7 % positively answered the question “Did
you have fear of possible punishment while pre-
paring and committing the crime?” However,
even this, smaller part of the convicts, found the

reasons to overcome the fear of punishment.

169

In this regard, we believe that if all citizens
planned their actions taking into account possible
negative consequences, crime rate would be sig-
nificantly lower. However, the problem of the
effectiveness of criminal punishment lies in the
fact that the fear of being subjected to repression
does not always work the way we would like it to
work.

Thus, in this particular case the scientific
value of interviewing convicts seems to us to be
low, and the degree of reliability of the results

appears to be low.

Conclusion

Based on the foregoing, we can draw the fol-
lowing conclusions:

— The effectiveness of criminal punishment
means its capability to effectively achieve the
goals of punishment proclaimed by the legislator
in specific socio-economic conditions;

— The effectiveness of the preventive impact
of criminal punishment can be regarded as an
integral indicator reflecting simultaneously the ef-
fectiveness of the criminal law impact in general,

— The only promising way to study the pre-
ventive effect of criminal punishment is to ana-
lyze the preventive effect of all penalties applica-
ble for specific crimes as a whole.

— The dynamics of crime and the dynamics
of recidivism, proposed in theory, can be taken as
basic criteria for assessing the effectiveness of
criminal punishment;

— Additional criteria of the effectiveness may
include: the level of crime in certain social
groups; the level of recidivism among convicts
belonging to different social groups; the dynamics
of the number of convicts, including those who
committed crimes as relapse.

Thus, the issues of evaluating the effective-
ness of criminal punishment appear to be rather
complex and requiring further scientific research.
The authors believe they are far from answering
all of them in this article, but at least they made
an attempt to attract the attention of their col-
leagues to this problem.
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