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Beeoenue: cmamvs noceswena 060CHOBAHUIO HEOOXOOUMOCHU 0C 00020 NOOX00d K Y20-
JIOBHOMY 3aKoHomeopyecmay. Paccmampusaromes cneyuguueckue npusnaxu y2eono8Ho20 3aKo-
Ha u 00ycroeiennvle umu mpeboganus k camomy saxony. Llenv: na ocnoge ananuza mexyujeeo
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HUsL ((POPMANLHO -IOPUOUYECKUTE MEMOO U CPASGHUMETbHO20 NPABOGCOCHUsL), A MAKICe Memood
MOOenuposanus, psaoa COYUOI0SUYeCKUX U o0oujeHayuHbix memooos. Pezynbmamot: cospemen-
noe cocmosinue YK P® ssnsemcsa kpumuueckum. Kooexc ne coomeemcmayem 0CHOBHbIM mpe-
008aHUAM, NPEOBLABIAEMBIM K MAKO20 POOd HOPMAMUBHLIM akmam. Bwvleoowl: npednazaemcs
CMaduUIU3Upo8ams y20108HOE 3AKOHOOAMENbCMBO, CO30aMb He3ABUCUMYIO IKCNEPMHYIO KO-
MUCCUIO 051 OYEHKU KOOeKCa U 8bIpabOmMKU Y2OL06HOU NOIUMUKU, A MAKICe NPUHSMb HOBYIO
MoOdenb y20108H020 3ak0HOmMEopuecmea. Ob6ocHosbieaemcs ocoboe 3HayeHue 3aKOHONPOeKm-
HOU QoKyMeHmayuu 0Jis1 nociedyroweli unmepnpemayuu y20108Ho-npasoswvix nopm. ObocHosa-
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NepmHYio npoGepKy u 00cyxcoenue Hezasucumol xomuccue. QOOCHO8bIBAEmMCs HeoOX00u-
Mocmb 88edeHUs «OI0UH020» Cnocoba NPUHAMUS HOAPABOK 8 Y20108Hblll KOOEKC, npu KOMo-
POM NONPABKU OONHCHbI NPUHUMAMbCA He Yauje 00H020 pasd 6 200 Npu YCI08UU UX WUPOKO20
o0bcyscoenus 00 NPUHATNUAL.

Introduction: the article substantiates the necessity of a separate approach to criminal
lawmaking. It covers specific features of criminal laws and the requirements for the laws these
features imply. Purpose: to define an acceptable model of criminal lawmaking and its basic
principles, based on the analysis of current criminal legislation in connection with the features
of a criminal law. Methods: the article is based on specific juridical methods of cognition
(technical method and comparative law method) as well as the method of modeling and a num-
ber of sociological and general scientific methods. Results: the current state of the Criminal
Code of the Russian Federation is critical. The Code does not meet the basic requirements for
the laws of this kind. Conclusion: the author suggests stabilizing criminal legislation, creating
an independent committee for assessing the Code and framing criminal law policies, and also
adopting a new model of criminal lawmaking. The author proves particular importance of law
drafting documentation for subsequent interpretation of criminal law regulations. The
grounding of a draft law must be complete, the law’s objective, its major characteristics and
the meaning of the terms applied must be fully explained. For this purpose, it is suggested to
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criminalization of a deed; acts altering other provisions of criminal law. Each draft law is to
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VYronoBHbBINA KOJIEKC — OJMH U3 JIBYX JECSITKOB
kofexcoB Poccuiickoit denepanuu U OAMH U3 IIPU-
MEpHO TISITH C IOJOBUHOM ThIcsad (enepaibHbIX
3aKOHOB. Bmecre ¢ TeM MOXXHO YBEPEHHO YTBEp-
JK/1aTh, YTO YTOJIIOBHBIN Kozeke (manee — YK) cyme-
CTBCHHO OTIIMYACTCA OT JAPYIrUX 3aKOHOIATC JIbHBIX
aKTOB, JJaK€ PABHOTO C HUM IO MEpPapXHUU YpPOBHS,
HE TOJILKO OCOOBIM MPEIMETOM IPAaBOBOIO PEryu-
PpoOBaHMsA, HO PAJAOM CIICHHUAJIbHBIX ITPU3HAKOB.

Crierduka yromoBHOTO 3aKOHA 3aKJIa/(bIBACT-
Csl Ha JTale CO3JaHUS YroJOBHOTO 3akoHa. Ctajus
3aKOHOZIATEIILHOTO (DOPMYIIUPOBAHHUS (« POXKIACHHSD»)
YTOJIOBHOTO 3aKOHA HAXOAWTCS TPAKTHUECKH BCErna
B HCciefoBaTelbckod TeHH. B cdepe yromoBHoro
3aKOHOTBOPYECTBA TOMHUMO BOITPOCOB IOPHIUIECKOI
TEXHUKH OTHOCHTEJIHHO IOJTHO Pa3paboTaHbl TEOPUHU
KpuMHHAJIM3alu1, JACKpUMHWHAJIM3allun, IICHa/IU3a-
nuu U aeneHamm3anuu [7; 8]. B mocnennee gecsatu-
JIeTHE BENETCS M3YYeHHE NMPABOTBOPUYECKHX OIIH-
00K B yromoBHOM TipaBe [3, c. 94]. Mexay TeMm Bo-
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MPOCHl COOCTBEHHO 3aKOHOJATENHHON pabdoThl 1O
CO3JIaHHUIO YTOJIOBHOT'O 3aKOHA B POCCHICKON HayKe
HEe pa3pabOoTaHbl, XOTS OYEBHHO, YTO OHH OCTPO
HYXIAaOTCA B CIICHUAJIbHBIX HCCICIOBaHUAX. Bo-
MEepBBIX, OT KayecTBa 3aKOHOAATENbHOH padoThI
HEMOCPECTBEHHO 3aBUCHUT KAaueCTBO 3aKOHA U €ro
3 deKTUBHOCT. BO-BTOPHIX, 3aJI0KEHHBIE 3aKOHO-
JlareneM upes, [ellb MPUHATUS 3aKOHA HE MOTYT WT-
HOPUPOBATHCA U JOJDKHBI YUHUTBIBATLCA IIPH IIPaBoO-
NPUMEHEHNUHU. B-TpeTbux, caMo OTCYTCTBHE MOICIH
IIPUHATHSA HOBBIX YI'OJIOBHBIX 3aKOHOB ITPUBOJUT K
pAay HEraTuBHBIX HOCHC}ICTBI/Iﬁ, CHMJKAIOUIUX 3Ha-
YUMOCTh YTOJIOBHO-TIPABOBOTO PEryJISTOPA.

VYroy10BHBIN 3aKOH:

KOMILJIEKCHOE PacCMOTpeHue

cnenugryecKuX NPU3HAKOB
B poccuiickoil Hayke yrojgoBHOIO IpaBa HpH-
HATO XapaKTepU30BaTh YTOJOBHBIN 3aKOH Yepe3 ero
obmme mpusHaku. 3. A. He3namoBa Ha3bIBacT clie-
JYIOIIME MTPOUCTEKAIOIINE U3 ePapXUU HOPMAaTHB-
HBIX aKTOB OCOOEHHOCTH YTOJIOBHOTO 3aKOHA:

NPUHUMAMbCSL He Yauje 00H020 pa3a 8 200 Npu YCA08UU UX UUPOKO20 00CYIHCOeHUsL 00 NPUHSIMUSL

Ki1roueBbie C10Ba: MPU3HAKK YTOJOBHOIO 3aKOHA; YTOJIIOBHO -IIPaBOBOE PEryJIMPOBAHNUE;
VYT0I0BHBIN KOAEKC; HECTAOMIBHOCTD YTOJOBHOIO 3aKOHA; YTOIOBHOE 3aKOHOTBOPYEC TBO;
000CHOBaHUE 3aKOHOIIPOEKTA; MOJIENTb 3AKOHOTBOPYECTBA; MPUHIIUIIBI YTOIOBHOTO 3aKOHOTBOPYECTBA

Introduction

The Criminal Code is one of two tens of codes
of the Russian Federation and is one of approxi-
mately 5,500 federal acts. At the same time, we can
say with confidence that the Criminal Code (here-
inafter the CC) is significantly different from other
legislative acts of the same hierarchical level not
only by the subject of legal regulation but also by
some special features.

The specific character of the Criminal Code is
formed at the early stage of criminal law develop-
ment. The stage of legislative development (“the
birth”) of the criminal act is often overlooked by le-
gal scholars. Apart from legal drafting methods, the-
ories of criminalization, decriminalization, penaliza-
tion and depenalization are also quite fully elaborat-
ed in the sphere of criminal law making [8; 7]. The
recent decade is focused on scrutinizing mistakes in
the law making process in criminal law [3, p.94].
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Matters of legislative work in developing criminal
laws in the Russian science are not thoroughly
elaborated, though it is obvious that such matters
need special research. Firstly, the quality of the
criminal act and its efficiency directly depends on
the quality of legislative work. Second, the intent of
the legislator and the objective of the criminal act
cannot be ignored and must be taken into account.
Third, lack of a model of passing new criminal acts
causes negative consequences, thus affecting the
importance of criminal law as a regulator.

A Comprehensive Overview
of Specific Features of the Criminal Act

The Russian criminal law usually looks at the
Criminal Code through the prism of its general fea-
tures. Z. A. Neznamova distinguishes the following
peculiarities of the criminal act in the hierarchy
of normative legal acts: 1) it is solely a federal act;
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1) a0 TONMBKO (hemepanbHBINA 3aKOH, 2) MPHUHUMA-
eTcsi B 0COOOM MPOIETYPHOM TOPSIAKE, 3) MPUHHU-
MaeTcsl BBICHIMMH OpraHaMH TOCYIapCTBEHHOM
BNIacTH, 4) o0ajjaer BBICIIEH IOPUANYECKON CHITON,
5) umeer HOpMaTHBHEIN Xxapaktep [10, c. 56-58].
H. A. Jlonammenko, yunuThiBasi CenupUKy MpeaMe-
Ta TPABOBOIO PEryJUpPOBaHUS, IPEAJaraeT HHOE
BHJICHWE TPU3HAKOB: 1) YrOJOBHBIN 3aKOH COnEp-
KUT YTOJIOBHO-TIPABOBBIE€ HOPMBI, 2) YTOJIOBHBIH
3aKOH MPEJICTABISICT cOOOW pe3y/bTar YroJOBHOIO
MIPaBOTBOPYECTBA TOCYAAPCTBA, 3) YrOJOBHBIN 3a-
KOH MMeeT Ha Tepputopuu Poccum BICIIYIO I0pH-
TMYECKYI0 CHiTy, 4) yroJOBHBIA 3aKOH SBIISIETCS B
Poccun enquiHCTBEHHBIM HMCTOYHHWKOM  YTOJIOBHOTO
npasa, 5) KoAM(OUIMPOBAHHBIA XapaKTep YroJlIOBHO-
ro 3aKkoHa, 6) YrOJIOBHBIA 3aKOH OCHOBBIBACTCS HA
Koncturynmun P® u obmienpusHaHHBIX TPUHINATIAX
Y HOpMax MEKIyHapOAHOTO mpasa [8, ¢. 52-54].

BonbmmHCTBO M3 TpaaUIIMOHHO OMHCHIBAEMBIX
MPHU3HAKOB YTOJIOBHOTO 3aKOHA IMPHCYIIN JIIOOOMY
oTpacieBoMy Kozekcy. Ecnm B3mIsIHYyTh Ha yro-
JIOBHBII 3aKOH HE TOJIBKO KAaK Ha HOPMAaTUBHBII
aKT, HO ¥ KaK Ha 9acTh CUCTEMbI COIIMATIBHOTO KOH-
TPOJISL 32 TIPECTYITHOCTBIO, TO MOXKHO YBHJETH 0O-
nee Tiryookue otauumst YK or npyrux HopmaruB-
HBIX aKTOB.

1. VK sasnsemcs ocnosanuem Onsi cyujecmeeH-
HO20 oepanuueHusi npasé u c6o6od. Ilo cBoemy xa-
pakTepy HOPMBI YTOJIOBHOTO 3aKOHA MapaJioKCailb-
HBI: C OJHOW CTOPOHBI, OHW TIPU3BAHBI 00ECIIEUNTh
OXpaHy TIpaB M CBOOOI YelloBEKa W TpaKIaHWHA,
COOCTBEHHOCTH, OOIECTBEHHOIO IOpPsi/Ka, OO0Ie-
CTBCHHOM 0€30MacCHOCTH U JIpyrux OJar, a ¢ APyroi
CTOPOHBI, TaKas 3aluTa 00eCIeYnBAETCS YCTAaHOB-
JICHWEM YTOJIOBHOH OTBETCTBEHHOCTH, IPEICTaB-
nsrone co00M KOMITJIEKCHBIH MEXaHU3M OrpaHu-
YeHUsl TpaB M CBOOOJ YEIOBEKA, COBEPIIHBIIETO
npecrymienue. B coorsercreum ¢ 4. 3 cr. 55 Kon-
ctutyiuu Poccuiickoil @eznepaiuu, npaBa U CBO-
00Jbl YeIIOBEKAa W TPa)JaHMHA MOTyT OBbITh Orpa-
HUYEHBI (efiepaibHbIM 3aKOHOM TOJIBKO B TOW Me-
pe, B KaKoi 3TO HEOOXOAWMO B IEJISX 3aIIUTHI OC-
HOB KOHCTUTYLIMOHHOTO CTpOSi, HPaBCTBEHHOCTH,
3/I0POBBSI, TPaB W 3aKOHHBIX HHTEPECOB JPYTUX
JiuL, obecrieueHus: 00OPOHBI CTpaHbl U 0E30I1aCHO-
CTH TOoCynapcTBa. Takux OrpaHHYMBAIONINX IpaBa
u cBOOOIBI (emepalbHBIX 3aKOHOB JIOCTATOYHO
MHOTO, OJTHAKO HHM OIWH M3 HUX HE CO3JaeT IOpH-
JMYEeCKOe OCHOBAHHME JUIsl OrpaHWYeHUs IIpaB M
CBOOOJI HACTOJIBKO, HACKOJb KO 3TO MPEAYCMOTPEHO
YIOJIOBHBIM 3aKOHOM. MIMEHHO I10 3TOH IpPUYHHE K
VYK Kkak HU K OJHOMY JIPYrOMY 3aKOHOJATEIbHOMY
aKTy MIPEIbSIBIISETCS MHOKECTBO IPUHIINITHAIBHBIX
TpeOOBaHUH, TPOTUKTOBAHHBIX OMACEHUEM H3JINII-
HEro OrpaHWYEHHUs MpaB yenoBeka. VX mepedeHb
OeckoHeYeH U He mMeeT rpanuil: cr. 11 Beeobueit
JeKmapanuy npas denoseka (1948), cr. 7 EBponeii-

127

CKOM KOHBEHIIMHM O 3aIlUTe TpaB YeJIOBEKa M OC-
HOBHBIX cB00O[ (1950), cT. 9 AMepHUKaHCKOH KOH-
BCHIIMM TIO 3ammTe mpaB denoBeka (1969), cr. 7
AdprKaHCKOH XapTUW TpaB YeIOBEKa M HAPOIOB,
cT. 6 ApalOckoit xaptum mpaB denoBeka (1994),
cT. 2, 5-6 Konennmu CHI' 0 mpaBax U OCHOBHBIX
cBoOozax uenoBeka (1995), cr. 49 Xapruu EC 00
OCHOBHBIX TipaBax (2000) u T. 1.

2. VK Henocpedcmeenno énusem Ha He2amug-
Hble CcoyudbHble Npoyeccyl, npomexarouue 8 oo-
wecmee. Jlrobast ommOKa, IPOCYET, YIyIIEHUE 3a-
KOHOZAATENSI WJIW MPOTUBOPEUUE OTIACTHHBIX HOPM
MOT'YT CO3/aTh OJIATONPHUSTHYIO MOYBY Ui COBEP-
IIEHUST TPECTYIUICHUH, UCIIOB30BaThCSI B MHTEpE-
cax, MaJCKUX OT 3aJ7a4, CTOSIINX MePE] YTOIOBHBIM
3akoHOM. M. A. Kaypman ormeuaer, Hampumep,
YTO HEMPU3HAHUE MPECTYIMHBIMUA TIOCATATENbCTB,
MMEIOIIUX OOIIECTBEHHO OIMACHBbIM Xapakrep |
HY)KJIQIOIIUXCSI B YTOJIOBHO-IIPABOBOM PETYITHPO-
BaHWH, HAHOCUT CEPbE3HBbIN YIIEpO, MPUBOAUT K
0e3HaKa3aHHOCTHU JIMII, UX COBEPIIMBILUX, IOAPHI-
BaeT aBTOPUTET BJACTU U 3aKoHa. 30bITOUHAs
KpUMHWHAIA3AMUS TIPA OTOM HCKAKAET CMBICT U
COJIepKaHME YTOJTOBHOU MOMUTUKH [3, C. 95].

3. VK sasnsemca eouncmeeHHbiM 3aKOHOOA-
menbHbIM  ucmoynukom ompaciu. Ilo 3toil npu-
gypae YK momkeH ObITh CHCTEMHBIM aKTOM, HE CO-
JepKath B cede BHYTPEHHUX IpoTtnBopednid. [lan-
HBIN TIPU3HAK CIIOXKHUIICS Ha TPOTSDKEHUHU JUTUTEITh-
HOTO BPEMCHH M pacCMaTpHUBACTCs Kak (QpyHIaMEH-
TaNbHBIA, TaKKe TapaHTHPYIOIUN obecreueHne
TpaB 1 CBOOO]] UEIOBEKA.

4. VK asnaemcs 6a308biM HOPMAMUBHBIM K-
moMm 6cell epynnvl ompaciel KPUMUHATbHO20 YUK-
aa. C y4eToM ero MoJIOKCHHsI CPelud IPYTHuX HOp-
MAaTUBHBIX aKkTOB, YK OH HE JOMKEeH BCTynaTh B
nporuBopeune ¢ YIIK, YUK u B yactTu cMEXKHBIX
coctaBoB npaBoHapymenuid ¢ KoAll.

5. VK 3anpewaem awnanoeuio 3aKOHA, 4YTO HE
XapaKTepHO HU JUIsl OJHOW JIPYyroil oTpaciu Ipasa.
B ostom cmeicie HOopMbl YK momxHBI 0071a1aTh
MIPU3HAKOM TIOTHOTHI (J0OCTATOYH OCTH).

6. Hopmwt YK 0b6ycnognensvt coyuanvHo u Kpu-
munonoeuvecku. Kax ormedaer H. 5. Kozauenko,
YTOJIOBHOE MPABO MPEICTABISIET COOOH COIMATBHYIO
IIEHHOCTh (IyXOBHYIO pEalii0), BBICTYIAIOIIYIO
CBOCOOPA3HBIM JIAKMYCOM, OTPAKAIOIIAM, C OJHOMN
CTOPOHBI, HPABCTBEHHYIO MPOYHOCTH OOIIECTBEH-
HBIX YCTOEB IIPOTHB Hamopa 31a (IPeCTymHOCTH), C
JIPYTOil — CYpOBYIO HEOOXOIMMMOCTH W MHJIOCEPI-
HBIE CIIOCOOBI OOPBOBI ¢ MPECTYITHBIMH TPOSIBIICHH-
SIMH YTOJIOBHO-TIPAaBOBBIMH cpeactBami [10, c. 19].

[IpuBeneHHBIE OCOOCHHOCTH YTOJOBHOTO 3a-
KOHA NUKTYIOT OIpeneieHHbIe TPEOOBAaHUS K €ro
COJICP)KAHMIO, KACAIOMINECs CHCTEeMHOCTH, O0y-
CJIOBJICHHOCTH, TIOJHOTHI M BBICOKOTO KadecTBa
opuandeckord TexHuku. K coxxanenunto, Ha3BaHHbIE

2) it is adopted following a special procedure; 3) it
is passed by higher bodies of power; 4) it has su-
preme legal force; 5) it is of normative character
[10, pp. 56-58]. Taking into account the specific
character of the subject of legal regulation,
N. A. Lopashenko offers a different view on special
features: 1) the criminal act contains criminal legal
rules; 2) the criminal act is the result of the criminal
law making process by the state; 3) the criminal act
has the supreme legal force in the territory of the
Russian Federation; 4) the criminal act is the only
source of criminal law; 5) the criminal act is of a
codified character; 6) the criminal act is based on
the RF Constitution and generally recognized prin-
ciples and rules of international law [8, pp. 52-54].

Most of the described features of the Criminal
Code are typical for any code of any branch. But if
to view the criminal act not only as a normative act,
but as a part of the system of social control over
crime, we can distinguish significant differences
between the CC and other normative legal acts.

1. The CC is a basis for considerable limita-
tion of rights and freedoms. By their nature, rules of
the criminal act are paradoxical: on the one hand,
they are designed to protect human rights and free-
doms of citizens, their property, public order, pub-
lic security and other public goods; on the other
hand, such protection is provided by establishing
criminal liability, which is a complicated mecha-
nism of limitation of rights and freedoms of a per-
son who committed a crime. Under part 3 of Article
55 of the RF Constitution, rights and freedoms of a
person and a citizen can be limited by the federal
law only to the extent necessary to protect the ba-
sics of the constitutional system, moral values,
health, rights and legal interests of other persons,
national defense and state security. The number of
such limiting rights and freedoms of federal laws is
quite big; however, none of them creates a legal
ground for limitation of rights and freedoms to such
an extent as it is stipulated by the criminal act. For
this reason, there are many fundamental require-
ments to the CC, unlike to other legislative acts,
which are accounted for by a fear of excessive limi-
tation of rights and freedoms of a person. The list of
such requirements is not exhaustive, it is endless:
Art. 11 of the Universal Declaration of Human
Rights (1948), Art. 7 of the European Convention
for the Protection of Human Rights and Fundamen-
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tal Freedoms (1950), Art.9 of the American Con-
vention for the Protection of Human Rights (1969),
Art.7 of the African Charter on Human and Peo-
ple’s Rights (1995), Art.49 of the EU Charter on
Basic Rights (2000), etc.

2. The CC has a direct impact on negative so-
cial processes in the society. Any mistake, loop-
hole, omission of the legislator or a collision of
separate rules may provide fertile ground for com-
mitting crimes and pursuing such interests which
are far from the tasks of the criminal act.
M. A. Kaufman states, for example, that if deeds
dangerous for the society and criminally liable are
not recognized as such, it can lead to serious conse-
quences, like to impunity of people guilty of
crimes, and undermine the authority of the state
power and rule of law [3, p. 95]. Excessive crimi-
nalization at the same time distorts the meaning and
the content of criminal policy [3, p. 95].

3. The CC is the only legislative source of the
branch. For this reason, the CC should be a com-
prehensive act without any collisions of rules. This
feature has been formed for a long time and is con-
sidered as a fundamental one guaranteeing human
rights and freedoms.

4. The CC is the basic normative act of the
whole group of branches of criminal cycle. Due to
its position among other normative acts, the CC
should not be in conflict with the Criminal Proce-
dure Code (CPC), the Penal Code (PC), and mixed
elements of crime under the Administrative Offens-
es Code (AOC).

5. The CC prohibits analogy of law, which is
not typical for any other branch of law. In this re-
spect, rules of the CC must meet the test for com-
pleteness (sufficiency).

6. The rules of the CC are socially and crimi-
nologically determined. 1. Ya. Kozachenko states
that criminal law is a social value (spiritual realia),
which to a certain extent is a litmus paper reflecting,
on the one hand, steady moral values of the society
against the attack of evil (crime) and, on the other
hand, stern necessity and merciful ways of fight
against crime by criminal law means [10, p. 19].

The said peculiarities of the criminal act dic-
tate certain requirements to their content concern-
ing the systematic character, causation, complete-
ness and high quality of legal drafting methods.
Unfortunately, the mentioned requirements are not



Jl. H. Cepeees

TpeboBaHUS HE peaan3oBaHbl B poccuiickom YK B
TIOJTHOM OOBEME.

B Teuenne nmocnennux 25 €T yroioBHOE Mpa-
Bo Poccum cromkHymock ¢ apyroi mpoOIemMoi,
YMHOKAIOIIEH HECOBEPIIEHCTBO 3aKOHA, — €ro M3-
MEHYMBOCTBIO. B camMoM Hadasne «31moxu mepemMen»
peryisipHoe 0OHOBIIEHHE KOZEKCa BCTPEYAIO MO3H-
TUBHYIO PEAaKLUIO IPEICTABUTENEH HAyKH, OXKH-
JaBIIMX OT MHOI'OYUCIICHHBIX IIOMPaBOK IIYTh K
MOJICpHU3ALINNA M JIETOJINTU3AINY 3aKOHOIATEb-
ctBa [5, c.4]. Ho ¢ yBennueHneM KoIW4YecTBa U3-
MeHeHHﬁ, HC OCTAaHOBUBIIHMXCA C IPUHATUCM B
1996 1. neiictByromero komekca, YK Bctynmum B
HOBBIH MEPUOJT HECTAOMIILHOCTH.

BiusiHue HeCcTa0MJIBLHOCTH YTOJIOBHOIO 3aKOHA
Ha 3¢ PeKTHBHOCTH €ro NPUMEeHeHH sl

beccriopHo, yronoBHBIN 3aKOH HE MOXKET OBITh
HCU3MCHHBIM Ha MPOTAXKCHHUHN JOJTIOro BPECMCHHU.
M3MeHunBOCTh IMPECTYIMHOCTHU, IIOCTOSIHHAsA JSBO-
JIOLMsSL OOIIECTBECHHBIX OTHOIICHHM, MpPEICTaBiIe-
HUW O TIPECTYITHOM M OOIIECTBEHHO OMAcHOM TpH-
BOIAT K OOBEKTHBHOMY YCTapeBaHUIO 3aKOHA H
TpeOyroT ero monepHu3anun. OHaAKO MOJEpHU3A-
LU «C KOJIEC» IpHUBElia K 0COO0H COBpPEMEHHOM
XapakTepuctuke poccuiickoro YK — ero Hecra-
OounpHOCTH. «B BTy TBOPYECKOTO M 3aKOHOTBOP-
YECKOTO a3apTa [3aKOHOIATENb| YBIIEKCS 3a4acTyIo
CUIOMUHYTHOA U IIOTOMY HEPEIKO XaOTHMYHOU Yro-
JIOBHO-TIPABOBOM KOCMETHKOH (PETyIIbio) YTOJIOB-
HOTO KOJEKCa BMECTO TOro, YTOOBI MPOBOAWTH
06OCHOBaHHYIO C IMO3ULIMN HPABCTBECHHBLIX U 3KOHO-
MHUUECKHX TPEOOBAHUI, PACCUNTAHHYIO HA JAIBHIOK0
TIEPCIIEKTUBY KOPPEKIMIO YTOMOBHO -IIPABOBOM I10O-
nutaku Poccutickoit deneparumn» [4, ¢. 17-18].

B cuity ocobennocreil 1 3HaU€HHS YTOJIOBHOTO
3akoHomarensctBo JI. JI. 'ayxmMaH Ha3piBaer He-
crabunbHOCTh YK yrpo3oii paspymienus mpaBormo-
psanxa [2, c. 87-88], mpuBoAsS MATH OCHOBHBIX HETa-
THUBHBIX IIOCJIEICTBUI PErYJISPHOIO BHECEHUSI U3MeE-
HEHUI B Komekc: 1) HecoOmoneHre 3aKOHa Tpakia-
HaMHM BCJICACTBHE €r0 HeCTaOMILHOCTH, 00YCIIOBIIH-
BaloIell HEOCBEAOMJICHHOCTh 00 YTOJIOBHO-TIPaBO-
BOM 3ampeTe; 2) JUIMTEIbHOS HEMMPUMEHEHIE HOBBIX
HOPM YTOJIOBHOTO TIpaBa IPaBOOXPAHUTEIEHBIMHU
opraHamMu M cyiamu J0 (OPMHUPOBAHHS MPAKTHKH
BBIMICCTOSIINX CYIOB; 3) OCIOXKHSETCS OO0ydeHue
YrOJIOBHOMY MpaBy, ObICTpPO ycrapeBaer ydeOHas
nuTeparypa; 4) 3aTpynHsercs HaydHOE TBOPYECTBO
110 CIICHMAJIbHOCTAM KPUMHWHAJIbHOI'O LIUKJIA, 5) 110-
poXmaeTcss HEyBa)KEHHE K 3aKOHYy B 0OIIecTBe
[2, c. 105-107].

JelcTBUTENBHO, KOAEKC, B KOTOPbIM MOCTOSH-
HO BHOCATCA HW3MCHCHUSA, BOCIHPHUHUMACTCA Kak
HECOBEPIICHHBIM HE TONBKO crienuamictaMu. 79 %
pecnionzieHToB 13 800 OMPOIIEHHBIX CTYIEHTaAMH-
uccnenoatersimu YpI'HOY skuteneir Ypaiabckoro
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(henepanpHOrO OKpyra HazBaim YK HecoBepiieH-
HbIM, a 87 % pPECHOH/IEHTOB — HECIOCOOHBIM BHI-
TIOJTHSTh TIOCTABJICHHBIC TIEpe] HUM 3aJaqd. JTO
JEMOHCTPUPYET HEAOBEPHE K KOAEKCY CO CTOPOHBI
TeX, KOMY aJpEecOBaHO OOIIENpenynpenuTenbHOe
BO3/ICHCTBHE JAHHOTO HOpMaTHBHOTO akta. Komekc
HaxomuTcsl B cdepe mpodecCHOHATBLHONU JIesTeNb-
HOCTH MHOTHX TBICSY OTICPATUBHBIX, CICICTBEHHBIX
pabOTHUKOB, MPOKYpOPOB, cyaed u ydeHwix. [lo-
CTOSTHHOE BHECEHNE M3MECHEHUN YCIOKHSET TIPaBO-
MIPUMEHEHHUE, TTPUBOIUT K MEPMAHCHTHON HEO0XO0-
JIMMOCTHU TOMCKa JIEUCTBYIOIIEH, UM TPUMEHUMON
K KOHKPETHOMY JIeNTy PEeNaKIfH, CICACTBHEM UYETro
SIBJISTEOTCST OLITUOKH, OONBIIIE BPEMEHHBIC 3aTPaThl,
TIEPECMOTPHI YK€ TMPUHSTHIX PEIICHUHN MO YTOJIOB-
HBEIM nenam. 84 % u3 120 ompoImIeHHBIX CTYICHTA-
mu-uccinenopareasimu - Ypl'HOY  cymeir, 78 % wu3
130 nmpokypopckrx pabOTHUKOB Ypajibckoro Qee-
paNbHOTO OKpYTa CTAJIKWBAIMCH CO CIOKHOCTSAMH B
npuMeHeHn YK, BO3HUKIIIMMU BCIIEICTBUE U3MEH-
YUBOCTH HOPM YTOJIOBHOTO 3aKOHOIATEIbCTRA.

K gemy ™Moxer mnpuBecTH HECTAOMIBHOCTH
yrojoBHOro 3akoHa? Bemyme y4deHble-KpUMUHO-
soru B omyonukoBanHoM B 2010 r. «Poccuiickoit
ra3erom» MNHUCbBME O HEOOXOOUMOCTH W3MEHEHHS
MoAXoJ/la 3aKoHoJaTeNsi K pedOpMHPOBAHUIO yro-
JIOBHOTO 3aKOHOMATENbCTBA 3aSIBUIM O KPHUTHYIEC-
CKOM COCTOSIHMHM Kozmekca [9]. ABTOpsl mHCHbMa
MPU3BAJIM K TMOJHOMY ITEPECMOTpY KofeKca 0e3 m3-
MEHEHHUS €ro KOHIICTIIHH, ITOCKOIBKY «IOIb30-
BaTbCS CCTOMHSITHUM pa30aJaHCUPOBAHHBIM 3aKO-
HOM 1O O0ph0OE C MPECTYMHOCTHIO HEBO3MOXKHO H
Jnaxxke omacHo uig obmiectBa» [9]. CeromusmHue
«MAHUMYISITAN ¢ KOTEKCOM MOTYT TaKKe IpUBE-
CTH K HE CTOJb OYEBUIHBIM CETOIHS PE3yIbTaTam,
1, HampuMep, CIOCOOCTBOBATh POCTY MPECTYITHO-
cru yepe3 10 um 15 ner, a B OGnmxaiiieit nepcrek-
THBE MPUBECTH K HEOOOCHOBAHHOMY OTPAaHUYICHUIO
IpaB ¥ CBOOOI YEITOBEKA.

HyxHo ornaBars order, yto YK Hukorga He
OyJeT COBEpIIEHHBIM W HEU3MEHHBIM. TpaHcdop-
Mamud B OOIIECTBE, SKOHOMHUKE M NPYyTrux chepax
Hen30eKHO OyIyT OTpa)kaTrhCsi B YrONIOBHOM 3a-
koHe. OfHaKO M B YCIIOBHSIX IEpeMeH KOAEKC MO-
JKET OBITH CTAOMIILHBIM, HO JUISI DTOr0 HEOOXOIUM
MepecMOTp TEKYIIed MOJENN YroJIOBHOTO 3aKOHO-
TBOPUYECTBA.

Hogast mogenn YIroJIOBHOI'O 3AKOHOTBOpUYECTBA

[IpunsTas ceromus 3aKOHOTBOpYECKAs MOJIETh
He BeiaenaT YK cpenu apyrux 3axoHoB. C yderom
cnenudukn YK HeoO0X0AUM KOMIUIEKCHBIA MOAXOJ
K yTrOJTOBHOMY 3aKOHOTBOpuecTBY. HOBy r0 Momens
MOYKHO CO3/aTh C IIOMOIIbI0 HECKOIbKHUX IIAar0B.

1. Crabunu3amusi yroJOBHOTO 3aKOHOMATEIh-
CTBa. DTO BO3MOKHO ITyTeM OOBSBICHUS MOPATO-
pHYsi Ha BHECEHUE M3MEHEHUM U nonoiaHeHuid B YK.

D. N. Sergeev

implemented in the Russian Criminal Code to their
full extent.

For the last 25 years, criminal law of the Rus-
sian Federation has faced with another problem
making the imperfection of law more vivid — its
variability. At the very outset of “the time of
change”, the regular upgrade of the Criminal Code
was always welcomed positively by scholars who
expected to move away from numerous amend-
ments onto the way of modernization and de-
politicization of legislation [5, p.4]. But with a
growing number of changes which did not cease
even with the adoption of the CC in 1996, the CC
has entered into another period of instability.

Impact of instability of the Criminal Code
on efficiency of its application

Undoubtedly, criminal laws cannot be un-
changed for a long time. New crimes, constant evo-
lution of public relations, different views on crimi-
nal and societally dangerous activity lead to objec-
tive deterioration of law and require its moderniza-
tion. However, its modernization “on the wheels”
has given the Russian CC a special feature — its in-
stability. “Excited by creative and legislative activi-
ty, the legislator is often taken away by immediate
satisfaction and, therefore, is involved in chaotic
cosmetics (retouch) of the CC instead of undertak-
ing morally and economically justified long-term
correction of the criminal law policy of the Russian
Federation” [4, pp. 17-18].

Considering specific features and importance
of the criminal legislation, L.D. Gaukhman states
that instability of the CC is a threat to law and order
[2, p. 87-88], and that constant change of the Code
causes five major negative consequences: 1) viola-
tion of law by citizens due to its instability making
citizens unaware of criminal prohibitions; 2) pro-
longed non-application of new rules of criminal law
by law enforcement bodies and courts before the
formation of such practice by higher courts; 3) dif-
ficulties in teaching criminal law and out-of-date
literature; 4) difficulties in scientific research in
criminal law subjects; 5) growing disrespect to the
law in the society [2, pp. 105-107].

Indeed, the Code which is constantly amended
is considered imperfect not only by specialists.
79 % out of 800 respondents — residents of the Ural
Federal District — who took part in the poll con-
ducted by students of the Ural State Law University
(USLU) find the CC imperfect, and 87 % say that
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the CC is not able to perform the tasks it is de-
signed for. It shows disrespect to the Code by those
subject to the preventive character of this normative
legal act. The Code is professionally applied by
many thousand operatives, investigators, prosecu-
tors, judges and legal scholars. Constant review of
the Code makes it difficult to apply it and leads to a
permanent necessity to look for existing wording or
the one to be applied to a certain case; as a result,
there are mistakes, lengthy periods of time, and re-
views of criminal case decisions already passed.
84 % out of 120 judges surveyed by the USLU stu-
dents and 78 % out of 130 prosecutors of the Ural
Federal District have encountered difficulties in
application of the CC which occur due to the
changeable character of criminal legislation rules.

What are the consequences of such instability
of criminal law? In the letter on the necessity to
change the legislator’s approach to criminal legisla-
tion reforms published in “Rossiyskaya Gazeta”
(Russian Gazette) in 2010, leading criminologists
declared that the Code is in its critical state [9]. The
authors of the letter call for a complete review of
the Code without changing its conception, because
“it is impossible and even dangerous for the socie-
ty to apply out-of-balance law on the fight against
crime” [9]. “Manipulations” with the Code today
may lead to probably not such evident conse-
quences and, for example, contribute to the growth
of crime in 10 or 15 years, and, in the short term,
lead to unjustified limitation of human rights and
freedoms.

We should understand that the CC will never
be perfect and unaltered. Transformations in the
society, economy and other spheres will inevitable
have a considerable impact on criminal law. How-
ever, even in the conditions of change the Code
may be stable, but for that reason it is necessary to
review the current model of the criminal law mak-
ing process.

New model of the criminal law making process

The law making model that exists today does
not distinguish the CC among other acts. Consid-
ering the specific features of the CC, we need a
comprehensive approach to the criminal law mak-
ing process. A new model can be created by a few
steps:

1. Stabilization of criminal legislation. It is
possible by announcing the moratorium on intro-
ducing changes and amendments to the CC.



30KOH0m€0pqecm@0 6 cucmeme y20Jl06HO -npae06020 pecyiupoeaHus

CrpemieHne mapiaMeHTapHeB MPUHUMATh 3aKOHBI
«II0 TOPSYHMM cJieflaM» HeoOXOAMMO OCTaH OBUTH,
TeM Ooee, 9TO OOpaTHOM CHJIBI TAKWE 3aKOHBI HE
OyIyT UMETh B JIFOOOM CiIydae.

2. I'myOoxast okcriepTHasi OLEHKA IEHCTBYIO-
mero YK u Bceil yrojoBHOW MOJMTUKH Tocyaap-
cTtBa. JlJ1g 3TOr0 HYXXHO CO3AaTh KOMHCCHIO O He-
3aBUCHMOM oreHke neiicTByromero YK (yromoBHO -
MpaBoBasi KOMHCCHs), B COCTaB KOTOPOH JOJKHBI
BOMTH CynbH, TPENCTABUTENH IPABOOXPAHUTEITb-
HBIX OpTaHOB, YYEHBIE U MPEICTABUTEIN 3aKOHO/AA-
TenpHOW BiacTH. Komuccuu HE0OXOMUMO TMOPY-
YuTh cOOp BCEX CYNIECTBYIOIIMX 3aMEUaHHH K KO-
JIEKCY, a TaK)Ke BBIPA0OTKY KOHIIETIINN YTOJOBHOMN
MOJTUTHKA M JAJbHEHIIEro pa3BUTHS YTOJIOBHOTO
3aKOHONATENHCTBA. BIOCIencTBUN KOMHUCCHS MO-
JKeT MPUHUMATh YJ9acTHE B OLIEHKE HOBBIX 3aKOHO-
IIPOEKTOB HA ITOCTOSIHHOM OCHOBE.

Coznanue crienuaibHbIX YTOJOBHO-ITPABOBBIX
KOMHUCCHM — OObIYHAs MpPaKTUKa BO MHOTHUX TOCY-
JapcrBax u reppuropusix. Hanpumep, YK Jlynsua-
HbI 1942 1. TOTOBMIICS KOMUCCHEN, CO3JaHHOU TIPH
HNuctutyre npasa mrara JlynsuaHa, B KOTOPYIO
BOIIUTM BEAYIIME CHEHAJINCTBI IO YTOJIOBHOMY
MpaBy W3 pa3HBIX yHHBepcuTeTroB [13, pp. 127—
128]. B Kanazge pedopMupoBanue yroioBHOTO KO-
nekca B 1970-e rT. Benoch crienuaabHOH KOMHCCH-
e, COCTOSIBIIIEH M3 BEAYIIMX YYEHBIX, TOTOBUBIINX
CBOM DEKOMEHJALMU IO OTACNbHBIM BOMIpPOCaM
yromoBHoro mpasa [15, pp.1-4; 16, pp.2-3].
B Upnangmmn xomm¢ukanumeil yroioBHOro IpaBa
3aHMMAETCsl CIeUanbHas dKCIIepTHAsS KOMHUCCHUS, B
COCTaB KOTOPOH BXOAAT YETHIPE BEAYIIUX CIelna-
JIUCTA TI0 YTOJIOBHOMY TIPaBy M TPU TMPENCTaBUTENS
MIPaBOOXpPAaHUTENBHBIX OpraHoB [12, pp. 1-2]. Ko-
muccus 1o pepopmupoBannio YK u VIIK coznana
HOBBIE Koziekchl B PecriyOnuke KazaxcraH.

3. U3MeHeHne mopsiaka MPUHATHS MOMPABOK K
YK. OmpenencHaple mard B 3TOM HampaBICHUU
YK€ TPEeIIPHUHSTHI, YTO CBUACTEIHLCTBYET O MOHHU-
Maauu Tpoonemsr B DenepanpHom Cobpanum [1].
Tax, 13 urons 2015 1. 6pu1 punaT denepanbHbBIIR
3akoH Ne 266-03 «O BHeceHHHM M3MEHEHUU B CTa-
TI0 8 DenepanbHOoro 3akoHa “O BBEACHHUH B JICH-
cTBHE YronoBHOro ko nekca Poccuiickoit denepa-
mnn” u DenepanbHbId 3ak0H ‘O BBEIEHUU B JCH-
CTBHME YTOJOBHO -IIpoliecCcyalbHOro Kozmekca Poc-
CHUICKOM CDezLepauHH”»', B COOTBETCTBHH C KOTO-
pbIM BHeceHue m3meHeHud B YK ocyuiectBisiercs
TOJBKO OTIENBHBIMU (enepaibHBIMA 3aKOHAMHU U
HE MOTYT OBITh BKJIIOUYEHBI B TEKCTHI (peepaabHbIX

'O enecenuu n3menenuit B crarpio 8 denepasbHOrO 3aKoHa
«O BBeseHMM B JeHCTBHE YrojoBHOro kozekca Poccuiickoit
Denepaunn» 1 DepepanbHblil 3ak0H «O BBEIEHUU B JCHCTBHUE
Yromnos Ho-ipoLieccyaibHOro - kozekca Poccuiickoit  denepa-
mm»: Denep. 3akoH or 13 wmromsa 2015 r. Ne 266-D3 // Cobp.
3akoHonarenscTBa Poc. denepanmu. 2015. Ne 29, 4. 1, cr. 4392.
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3aKOHOB, W3MEHSIONMX (TPHOCTAHABIMBAIOIINX,
OTMEHSIIONINX, TPU3HAIOIINX YTPATUBIINMH CHITY)
Jpyrue 3akoHonarenbHble akThl Poccuiickoit de-
Jepaluil  WIH  COMAEpPXKAIIUX  CaMOCTOSTEIbHBIH
MpeaMET TIPABOBOTO PErYIUPOBAHUS, 32 MCKITIOYe-
HUEM TEKCTOB (helepabHbIX 3aKOHOB, BHOCSIINX
mmenenns B YIIK. 3akon momuepkuBaeT ocoOcH-
Hocth YK B cHucreMe Jpyrux HOPM, CIOCOOCTBYET
Oonee BHUMATEITLHOMY OTHOIICHHUIO K IOMPaBKaM,
BHOCUMBIM B YK, oHaKO HE MEHSIET CHCTEMBI Ca-
MO JIeITeTbHOCTH 3aKOHO/IATeILHOTO OpraHa.
ITomaraem, uyro BHeceHue nomnpaBok B YK
JIOJKHO OCYIIECTBIISITHCS HA OCHOBE CIENYIOIINX
NPUHYUNOG Y2ON06HO20 3AKOHOMBOPUECIEA .
Bo-niepBbIX, 3axkononpoexmsi OondcHvl Obimb
muyamenvHo 060CHOBANbL UHUYUAOPOM U UM Jice
NPOKOMMEHMUPOBAHb! B TIOICHUTENFHON 3aIHCKe.
B wactHocTH, pH KpUMHHAIHM3AIUH HOBOTO Jies-
HUS HEOOXOAMMO OOOCHOBaTh OOIIECTBEHHYIO
OITaCHOCTb MPEIaraéMoro K KpUMHUHAIU3AIIH Jie-
SHUST ~ (CTaTUCTMYECKHME  MaTepHalbl, pacUEThl
yiiep6a, DKCIEpTHBIE CYXKICHUS, 3apyOeKHBIH
ONBIT W T.JI.); JaTh TNPEIBAPUTEIBHBIA MPOTHO3
BITUSTHHUSI HOBOTO 3aKOHA Ha JIaHHOE JIeIHUE U JIpY-
T'HE MPECTYIIICHUS (3TO JOIKEH ObITh KPUMHUHOIIO-
TrUYecKrd 000CHOBAHHBIN MPOTHO3); TATh MOSACHEHHS
Mo mpearaeMbiM (opMyITUpOBKaM cocTaBa Tpe-
CTYIIJICHUSI, PACKPHITh MPUMEHSIEMBIE IOHSTHUS;
000CHOBATH mpemaraemyto caukiuto. B. JI. ®umm-
MOHOB OTMEYaeT, YTO «BO3HMKHOBEHHE HOBBIX BHU-
JIOB OOIIIECTBEHHO OIMACHOTO MOBEJCHMS HE BCEraa
BJICYET TOSIBJICHUS B YTOJIOBHOM 3aKOHOAATENHCTBE
HOBBIX IpaBoBbIX HOpM» [11, c. 71]. Tlo ero mue-
HUIO, JJIS PEIIeHHs BOMpOca O KPUMHHAJIH3AIHNH
HEOOXOIMMO COYETaHHE B HOBBIX JISSTHHUSIX CTEEeHU
OO0IIIECTBEHHOW OMAcCHOCTH, XapaKTEpPHOU Ui Tpe-
CTYIIJICHUH, U OHU JIOJDKHBI OBITH TPH 3TOM JIOCTa-
TOYHO pacrpocTpaHeHHbIMH. [Ipu 3TOM cremneHb
pacpoCTpaHEHHOCTH JEeSTHWM, JIOCTaTOYHAas IS
KPUMHHAJIM3AI[UHA, HaXOJUTCS B 3aBHCUMOCTH OT
XapakTepa W CTENEHM HMX OOLIECTBEHHOW OMacHO-
cTH: Ooree oracHoe JesiHue He TpeOyeT MHUPOKOTro
pacmpocTpaHeHHs, a MEHee OIlaCHOe HE MOXKET
OBITh KPUMHUHAJIM3UPOBAHO 0€3 3HAYNUTEIHHOTO KO-
JIMYECTBA COOTBETCTBYromuxX nesauu [11, c. 71].
OpnHako NaHHBIX (DaKTOPOB TaKKe HETOCTAaTOYHO
JUIA pelIeHus BOIpoca O KPUMHHAIM3ALUU TOTO
WM WHOTO JiesHHsd. BHauane HY)XHO KOHCTaTHPO-
BaTh OTCYTCTBHE BO3MOXHOCTH OGOpHOBI C aHTHOO-
IIECTBEHHBIM JESIHUEM HEYTOJOBHBIMHU CpPEICTBa-
MHU. YTOJIOBHOE IMpaBO — KpalHsAs Mepa, MpUMeHe-
HHE€ KOTOPOI B Ka)XIOM OTJIEIbHOM CJIy4ae JIOIKHO
OBITh MCKITIOUUTEIBHBIM, ITOCKOJIBKY BIIEYET OO0Jb-
I0€ KOJTMYECTBO PAa3HBIX COLUAIBHBIX, SKOHOMH-
YEeCKHUX, HPABCTBEHHBIX M UHBIX MOCIIEACTBIH. Eciu
C TE€M WJIH WHBIM JISSTHUEM BO3MOKHO 3(P(PEKTUBHO
OopoTbcsi 0€3 YrolOBHOHM pernpeccuu, OHO He
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It is necessary to curb the desire of parliamen-
tarians to adopt laws “in hot pursuit”, because any-
way, such laws do not have retroactive power.

2. In-depth review of the current CC and the
whole criminal policy of the state. For this purpose,
it is necessary to establish a commission (a criminal
law commission) on the independent assessment of
the current CC which should be composed of judg-
es, representatives of law enforcement bodies, legal
scholars and representatives of legislative power.
The commission should be vested with the power to
collect all criticism of the CC and to elaborate the
concept of criminal policy and further development
of criminal legislation. Later, the commission may
participate in the assessment of new bills on a regu-
lar basis.

The creation of special criminal law commis-
sions is a usual practice in many states and territo-
ries. For example, the 1942 CC of Louisiana was
prepared by the commission created at the College
of Law in the state of Louisiana which included
leading specialists in criminal law from different
universities [13, pp. 127-128]. In Canada, reforms
of the Criminal Code in the 1970s were made by a
special commission composed of prominent schol-
ars who prepared their recommendations on sepa-
rate issues of criminal law [15, pp. 1-4; 16, pp. 2—
3]. In Ireland, the codification of criminal law is
made by a special commission composed of four
leading specialists in criminal law and three repre-
sentatives of law enforcement bodies [12, pp. 1-2].
The new codes in the Republic of Kazakhstan were
created by the commission on reforming the CC
and CPC.

3. The change in the procedure of introducing
amendments to the CC. Certain steps in this direc-
tion have already been made; it proves that the Fed-
eral Assembly is aware of the problem [1]. Thus, on
13 July 2015 there was Federal Law No.266-FZ
“On Introducing Changes to Article 8 of the Feder-
al Law “On Enforcement of the Criminal Code of
the Russian Federation” and Federal Law “On En-
forcement of the Criminal Procedure Code of the
Russian Federation”' passed under which changes
to the CC are made only by separate federal laws

' Federal Law of 13 July 2015 No. 266-FZ “On Introducing
Changes to Article 8 of the Federal Law “On Enforcement of
the Criminal Code of the Russian Federation” and Federal Law
“On Enforcement of the Criminal Procedure Code of the Rus-
sian Federation”. Collection of Legislations of the Russian
Federation. 2015. No. 29 (Part T). Art. 4392.
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and cannot be introduced into the texts of federal
laws changing (suspending, cancelling, terminat-
ing) other legislative acts of the Russian Federa-
tion or containing an independent subject of legal
regulation, except for texts of federal laws which
introduce changes to the CPC. The Law emphasiz-
es the special position of the CC in the system of
other rules, contributes to closer examination of
amendments made to the CC, however, it does not
change the scope of activities of the legislative
body.

We consider that changes to the CC must be
made on the basis of the following principles of the
criminal law making process.

First, draft laws must be thoroughly grounded
and commented by the initiator in the explanatory
note. In particular, in criminalizing a new type of a
deed it is necessary to prove the social danger of
the deed in question (by statistical data, assessment
of damage, experts’ views, foreign experience,
etc.); to make a preliminary assessment of the im-
pact of the new law on the deed in question and
other crimes (it must be a criminologically ground-
ed assessment); to give clarifications on the sug-
gested wording of the elements of crime and ex-
plain the applied notions; to give reasons for the
suggested sanction. V. D. Filimonov states that “the
occurrence of new types of socially dangerous be-
havior does not always lead to the adoption of new
rules in criminal legislation” [11, p. 71]. In his
view, to solve the problem of criminalization it is
necessary to establish the degree of social danger
typical for crimes of these new types, and at the
same time they must be rather widespread. The de-
gree of incidence of such deeds sufficient for crim-
inalization depends on the character and degree of
their social danger: a more dangerous deed should
not be widespread, and a less dangerous deed can-
not be criminalized without a considerable number
of corresponding deeds [11, p. 71]. These factors,
however, are also not enough to solve the problem
of criminalization of this or that deed. To begin
with, we should see lack of a possibility to fight
against antisocial deeds by non-criminal means.
Criminal law is the last resort, the application of
which in every separate case must be exclusive be-
cause it can cause a huge number of social, eco-
nomic, moral and other consequences. If it is possi-
ble to effectively cope with this or that deed with-
out criminal repression, such a deed should not be
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JIOJDKHO IIPU3HABATHCS IIpeCcTyIuieHueM. Bropoit
(hakTOp — OOIIECTBO JOMKHO OBITH TOTOBO K TIPH-
3HAHUIO TOTO WJIM WHOTO JIeSHHS B KadyecTBE Ipe-
cTyruieHusi. B nmporuBHOM ciyuae oOmiectBo Oyner
pOXJaTh MPOTECT, YTO MOXKET CHOCOOCTBOBATH
YBEIMYEHHUIO KOJMYECTBA JAHHBIX IPECTYIUICHHH.
Spxuit npumep — HoBast penakuus cT. 148 YK PO,
MIPUHSTHE KOTOPOH ObUIO HEOAHO3HAYHO BCTPEUEHO
obmectBoM. llosiBuBIIMECS TIOCTE TMPUHATHA JaH-
HOTO 3aKOHa MpPHUMEPHl OpPOCAIOIIEr0 OTKPBITHII
BBI30B HApYyIIEHUS HOPMBI 00 OCKOpOJIEHWHU penu-
THO3HBIX YYBCTB BEPYIOIIMX CTaJld OTpPakEeHHUEM
HECOINIacusi 4acTH OOIIEeCcTBa C MPUBEICHHON HOP-
MOM, €ro HErOoTOBHOCTHIO BOCIPHHHMATH KPHUMH-
HaJM3UPOBAHHOE 3aKOHOAATEJeM MIeIHHUS KaK HC-
TUHHO TnpectynHoe. OOIIECTBO JOIKHO ObITh MOJI-
TOTOBJIGHO K MEPECMOTPYy IPABOBOW MPHUPOABI TEX
WM WHBIX JAESHUN, W HaMEepeHHe 3aKOHOIATEIs
KPUMHUHAIM3UPOBATh  AHTHOOIIECTBEHHBIA  aKT
JOJDKHO YYMTBIBATh JIAHHBIA (akTop (MpeaycMoT-
peTb MOCTENEeHHOE BCTYIIJICHHE HOPMBI B CHITY WU
OTCpPOYKY, MPOBECTH OOIIECTBEHHBIC O0CYKICHUS
[0 TPOEKTY, OOIIECTBEHHBbIE KaMITAaHWH, HalpaB-
JICHHbIC Ha WH(POPMUPOBAHME TpaXJaH U T. I.).
W, nakonen, tpernii (paxrop — MPaBOOXPAHHUTEIb-
Hasi CUCTeMa JIOJDKHA OBITh TOTOBA BBISBISTH, Tpe-
CeKaTh M MPEIOTBpaIlaTh JaHHbIE JAesHus. B mpo-
THBHOM CJIy4ae CO3[acTCsS CHUTYallusi BEIOOPOYHOTO
MIPUMEHEHHUSI HOPMBI, YTO MEPEedEepKHET €€ MPEBEH-
THBHOE 3HAYECHHUE.

[Ipn nexkpuMuHAIM3aMK JACSHUS CIIETYET:
000CHOBaTh NMPUYMHY ACKPUMHHAIM3ALUU (C TO-
MOIIBIO CTATUCTUYECKUX MATEpHUajioB, pacyeToB
yiiepOa, JKCHEPTHBIX CYKACHUH, 3apy0eHOro
OIBITA W T.1.); JaTh NPENBAPUTEIbHBIA KPUMUHO-
JIOTHYECKH 0OOCHOBaHHBIN MPOrHO3 BIMSHUS HOBO-
rO 3aKOHa Ha COCTOSHHE MpecTymHOcTH. Hepenko
3aKOHONATENh OTHOCUTCS K JEKPUMHHAIN3ALNN
ke MEHEee KPUTHYHO, YeM K BBEICHHUIO yrOJOB-
HOM OTBETCTBEHHOCTH 3a TO WM HWHOE JESHHE.
CrnenicTBHEM 3TOTO SIBISIETCS] TIOCIICIIHOCTD MPUHS-
THS PEUIeHWH, a 3aTeM CPOYHOE HCIpaBIIEHHE CH-
Tyalllid, 9TO MOXHO YBHJIETh Ha MpPHUMEpE ICKpHU-
muHanm3anuu cr. 129 YK u ckopoe Bo3BpaiieHue
cocraBa kieBersl B cT. 128.1 YK.

[Ipn WHBIX M3MEHEHHAX YrOJOBHOTO 3aKOHA
HY)KHO: J]aTb OOOCHOBaHHBIE IOSCHEHUS OTHOCH-
TELHO HEOOXOJMMOCTH BHECEHHsI W3MCHEHHUSI;
MIPUBECTH TIPOTHO3 BIMSHUSA W3MEHEHHS Ha TIpe-
CTYITHOCTb U JIpyrue (hakTopsbl.

Ecnn nmpoananm3upoBaTh MOSICHUTENBHBIE 3a-
MUCKH K MPOEKTaM MPHUHATHIX (enepanbHbIX 3aKO0-
HOB O BHECEHUM HU3MEHEHUW B YIOJIOBHBIM KOJEKC,
TO MBI YBHJIUM SIPKHE MPUMEPhl HEMOHUMAaHUS Me-
CTa YrOJIOBHOW OTBETCTBEHHOCTH B CHCTEME COIIH-
aJbHOrO KOHTPOJS, MEXaHHW3Ma BO3JCHCTBUS Ha
npecTynHocTb. Hampumep, o0ocHOBaHHE HE0OXO-
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JUMOCTH TIPUHATHUS TaK Ha3bIBAGMOW «aHTHJIOTHH-
ropoii mompasku» (cT. 230.1, 230.2 denepanbHOrO
3akoHa ot 22 Hos6ps 2016 1. Ne 392-d3') ymecru-
JIOCh B OJIHO MPEIIOKEeHNE: «ITPUHUMAsi BO BHUMA-
HUE€ YyYacTHBINIMECS CIy4aW HapylIeHWd aHTh-
JONTMHTOBBIX TIPAaBWJ, a TAKKE B CHIJIy HEOOXOAM-
MOCTH TIPUHSATHS CO CTOPOHBI TOCYIapCTBA JKECT-
KHX MEp PeryIupOBaHUs, 3aKOHOMPOEKTOM Ipemy-
CMaTpUBAETCS BBECTH YTOJOBHYIO OTBETCTBEH-
HOCTH 3a HapylIeHHE AHTHIONHHIOBBIX MPABUID) .
B noscHuTENnbHOM 3anKcKe HET HU aHallu3a pac-
MIPOCTPAHEHHOCTH SIBJICHUS, HU BbIBOa 00 0OIIIe-
CTBEHHOM OIACHOCTH JESHWS, HU TOSCHEHUS TpH-
3HAKOB COCTaBa U M30paHHOH caHkiuu. CKOpoTey-
HOCTh W HENpopabOTaHHOCTh 3aKOHA MNPUBEIU K
npoHUKHOBeHHI0 B YK TepmuHa «cyOcTaHIng»,
BCTYNAIOLIEr0 B IPOTUBOCTOSIHUE C YK€ UCIIOIb3Y-
eMBIMH B IJIaBe 25 TOHATHSIMH «BEIIECTBO» U
«cpenctBoy. Jlpyroi mpumep. 3HAMEHUTHIA ITaKeT
nonpaBok kK YK O3zepoBa — SpoBoit mpemgycMoTpen
BHECEHHE M3MEHEHMM B 26 crareil komekca. JByx-
CTpaHWYHAs TMOSICHUTENbHAS 3alKCKa MPU 3TOM HE
JaeT HHUKAaKUX KOMMEHTApueB HEOOXOIMMOCTH
KPUMHUHAIM3ALNN JIETHUH U BHECEHHUS CyIIECTBEH-
HbIX U3MEHEHUH B YrOJIOBHBIM 3aKOH, OrpaHUYMBa-
scb obmmmu  (ppasamu. Hampumep, wusmeHeHune
CaHKIIMU HOPM 3a PsiJi MPECTYIUIeHHH 000CHOBBIBA-
ercsl CIeQyIoumM: «AHaIU3 MPaBONPUMEHUTEb-
HOM TPaKTHUKU CBHUAETENBCTBYET O TOM, 4YTO 3a
TSOKKHE 10 (aKTy MPECTYIUICHUSI dKCTPEMHCTCKOM
U TEppPOPUCTUYECKON HAINpaBIEHHOCTH 3aKOHOMA-
TENbCTBOM TPETyCMOTPEHBI CAHKIIUN HIKE YPOBHS
o0IIelf OTBETCTBEHHOCTH, IIPEIyCMOTPEHHOW 3a
TSKKHE TIPECTYHHBIE JeSHUS» . B HpuBeneHHOi
3aMycKe MCIONb3YeTcsl TakKe TEPMHUHOJOTHS, He
CBOWCTBEHHAsl YTOJIOBHOMY IIpaBy, Hampumep, Io-
COOHMYECTBO HA3bIBACTCS aKTHBHOH (hopmoil co-
NEHCTBUSA, TEPPOPUCTHYECKAss JeSITeIbHOCTh —
HauOoJiee oracHou (HopMOii MPECTYIMTHOCTH H T. JI.
3aKoHO/ATEN HEJOOIEHWBAIOT 3HAYEHHE 3a-
KOHOIIPOEKTHOW  JOKyMeHTauuu. KadecTBeHHO
MOJITOTOBJICHHBIE TTOSICHUTEIbHBIE 3aMCKH MOTYT
OBITH MCIIOJNB30BAHbI JIJIsI OLEHKU LIeNCH TIPUHSITUS
3aKOHA, PACKPBITHS COMEPKAHUS OTAETbHBIX MTOHS-
TUW TIPU WX MOCIEAYIOIeM Pa3bsICHEHUH U MpUMe-

'O enecenuu wsmenennii B YronosHslil komeke Poccuiickoii
®Denepann 1 YroJoBHO -IIpoLecCyalbHbIN  koaeke Poccuii-
ckoit @ezepanin (B 4acTH YCHJICHHS OTBETCTBEHHOCTH 3a
HApYIICHHE AaHTH/OIMMHTOBBIX TpaBii): Dexep. 3aKoH OT
22 Hos10. 2016 . Ne 392-03 // Cobp. 3axoHOmarenscTBa Poc.
Denepanuu. 2016. Ne 48, 4. [, cr. 6732.

2 [oscnumenvhas 3anucka K 3akoHOMpoekTy Ne 1027793-6.
URL: http://asozd.duma.gov.ru/main.nsf/(Spravka)?OpenAgent
&RN=1027793-6 (nara obopamenus: 01.12.2016).

3 Mosicnumenvras 3amacka K 3akonompoekty Ne 1039101-6.
URL: http://asozd2.duma.gov.ru/addwork/scans.nsf/ID/7ABA74
63AC6322FB43257F8E004 A6DF9/$File/1039101-6_07042016
_1039101-6.PDF?OpenElement (nara obpamenus: 01.12.2016).

D. N. Sergeev

recognized as a crime. The second factor: the socie-
ty must be ready for recognizing this or that deed a
crime. Otherwise, the society will protest, thus con-
tributing to a growing number of such crimes.
A vivid example is the new wording of Art.148 of
the RF CC, the adoption of which was met differ-
ently by the society. After the adoption of this law,
examples challenging the violation of the rule con-
cerning religion-based insult reflected lack of con-
sent in the society; the society is not ready to accept
the deed criminalized by the legislator as genuinely
criminal. The society must be prepared for the re-
view of legal nature of such deeds, and the inten-
tion of the legislator to criminalize antisocial deeds
should take into account this factor (to foresee
gradual adoption of the rule or its suspension, to
conduct public discussions of the draft law, public
campaigns aimed at informing citizens, etc.). And,
finally, the third factor is that the system of law
enforcement bodies must be ready to discover, put
an end and prevent such deeds. Otherwise, there
might be a situation of random application of the
rule, which will cancel its preventive significance.

In case of decriminalization of a deed, it is
necessary to give reasons for its decriminalization
(by statistical data, damage assessment, experts’
views, foreign experience, etc.); to make a prelimi-
nary criminologically grounded analysis of the new
law impact on the state of crime. Very often the
legislator’s approach to decriminalization is even
less critical than to the imposition of criminal liabil-
ity for this or that deed. As a result, the decision is
made in a hurry, and then the situation is hastily
remedied as it was with decriminalization of
Art. 129 of the CC and, later, the return of the ele-
ments of slander / libel in Art. 128.1 of the CC.

In case of other changes of the Criminal Code,
it is necessary to provide grounded clarifications on
the necessity to make changes; to assess the impact
of changes on crime and other factors.

If to analyze explanatory notes to the drafts of
federal laws on introducing changes in the Criminal
Code, we will see vivid examples of lack of under-
standing of the position of criminal liability in the
system of social control and the mechanism of its
impact on crime. For example, the justification of
the necessity to adopt the so-called “anti-doping
amendment” (Art. 230.1, 230.2, Federal Law of
22 November 2016 No. 392-FZ') is just one sen-

! Federal Law of 22 November 2016 No. 392-FZ “On Intro-
ducing Changes to the Criminal Code of the Russian Federa-
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tence: “taking into account the increased number
of violations of anti-doping rules as well as due to
the necessity to adopt stringent measures of regu-
lation by the state, the draft provides for the impo-
sition of criminal liability for violation of anti-
doping rules™. The explanatory note gives neither
the analysis of the widespread character of the
deed nor the conclusion concerning the social
danger of the deed, nor clarifications of qualifying
crime attributes and the chosen sanction. Instabil-
ity and lack of thorough development of the act
have led to the appearance of such a notion in the
CC as “substance” which contradicts the notions
like “matter” and “means” already used in Chapter
25 of the CC. Let us take another example. A fa-
mous package of amendments to the CC under the
name Ozerov-Yarovaya provided for some
amendments to 26 articles of the Code. The two-
page explanatory note does not make any com-
ments on the necessity to criminalize actions and
make considerable changes in criminal law
providing just general wording. For example,
changing the sanction for some crimes is ex-
plained in the following way: “the analysis of law
enforcement practice shows that for grievous
crimes of the extremist and terrorist character the
legislation provides for sanctions which are below
the level of general liability imposed for grave
crimes™. The given explanatory note also contains
terminology not typical for criminal law, for ex-
ample, aid in an offence is said to be an active
form of assistance, and terroristic activity is the
most dangerous form of crime, etc.

Legislators underestimate the importance of
law drafting documentation. If explanatory notes
are written with high quality, they can be used to
explain the purpose of adopting a law, understand
the content of separate notions with their further
clarification and application.

tion and the Criminal Procedure Code of the Russian Federa-
tion (in the part concerning increased liability for violation of
anti-doping rules)”. Collection of Legislations of the Russian
Federation. 2016. No. 48 (Part I). Art. 6732.

2 Explanatory note to the bill No.1027793-6. Available at:
http://asozd.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN
=1027793-6 (accessed 01.12.2016).

3 Explanatory note to draft No.1039101-6. Available at:
http://asozd2.duma.gov.ru/addwork/scans.nsf/ID/7ABA7463 A
C6322FB43257F8E004A6DF9/$File/1039101-6_07042016_10
39101-6.PDF?OpenElement (accessed 01.12.2016).
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Henun. Copep)KaTeNbHO MOACHUTENbHAS 3allucKa
JIOJDKHA TTOTHOCTBIO PACKPBIBATh CYIIIHOCTH HOPMBI.
Pocculickas npakTvka 3HAET cilydad, Korjga Leiau
WM CMBICT TPUHSTHS 3aKOHA HE COOTBETCTBYIOT
TE€M, KOTOPBI€ BBIKPHCTAJIIM30BAINCH B TPAKTHUKE
MPUMEHEHUS WM TOJIKOBAHMS OSTOH HOPMBEI.
Hampumep, ®emepanbHBIM 3aKOHOM OT 25 WIOHS
1998 1. Ne 92-®3' u. 2 cr. 24 YK P® 6bina usio-
JKeHa B HOBOW peNakliu C TeM, YTOOBI MCKIIOUUTH
JIBOMCTBEHHOCTh IMTOHUMAHUS 3TOH HOpMBI. OTHAKO
MPaKTHYECKH 3TO MPUBEIO K yIITyOJeHUIO cropa B
HayKe W MpakTHKe 00 MHTEPIPETAIUK JTaHHOTO 3a-
KOHOTIOJIOKEHUSI.

CocrapieHHasi IOJHO, I'PaMOTHO U OOOCHO-
BAHHO TMOSICHUTENbHAS 3aMiCcKa Moryia Obl OBITh HE
TOJIBKO «COMPOBOJUTEIBHBIM THCHMOM», HO H
TTOJTHOLEHHBIM HWCTOYHUKOM JUIS TTOCIIEAYIOIIETO
TOJIKOBAHUSI HOPMBI YrOJIOBHOro Ipasa. B ®uH-
JISTHIWY MaTepuajbl 3aKOHOMIPOEKTOB, KOTOPHIE MO-
I'yT OBITh BeChbMa OOIIMPHBIMH, COIEPXKAT 000CHO-
BaHHUS 3aKOHOMPOEKTa, TO €CTh LeNb NMPUHATHS 3a-
KOHa (1enhb 3akoHomatens). Jlanapie 00OCHOBAHMS
WCIIOJIB3YIOTCS CyAaMH B paspenieHuu aen 10 ¢pop-
MHUPOBaHUsSI CylNeOHOW TMPAKTHUKH, TaKHM 00pazoM
MOSCHUTENbHBIE 3alUCKU HCIIONB3YIOTCS B Kaue-
CTBE MCTOYHHKA TOJKOBAaHUS YTOJIOBHO -TIPaBOBON
HOpMHI [6, c. 12].

Bo-smopuix, npednazaemviti npoexm 3axKoHa
Q0MICeH NPOUMU  TUHSGUCTUYECKVIO, (DOPMATLHO -
FOPUOUYECKVIO, KDUMUHONIOSUYECKYIO U AHMUKOPPYN-
YUOHHYIO DKCNEPMHYIO NPOBEPKY U NPOUMU 00CYHC-
OdeHue Y20108HO-NPagogoll Komuccuell. IlpoBepku
JIOJKHBI TIPOBOIUTHCA MO BCEM TIpaBHJIAM 3KCIEPT-
HOM NIesATEeNbHOCTH. 3aKIIIOUEHHS 10 3aKOHOIMPOEK-
TaM, OIyONMKOBaHHBIE Ha calTe «ABTOMAaTHU3UPO-
BaHHOI CHCTEMBI 00€ECIICUEHUsS 3aKOHOIATEIbHON
nesitenbHOoCcTHY (http://asozd.duma.gov.ru), cocras-
JICHBI B OOJIBIIIMHCTBE ClIydaeB (hOpMasbHO, X CO-
JepKaHue OrpaHWYMBAETCS OaHAIBHBIM IEpecKa-
30M TEKCTa TMPOEKTa M, M3pelKa, MOSCHUTEIHHON
3aMMCKU. YdYacThue YroJOBHO-TIPABOBOM KOMHUCCHH
BaXKHO Il 00ecTiedeHnsI He3aBUCHUMOM OIEHKH 3a-
KoHOMpoekTa. Kak yKka3pIBald OCHOBOMOJIOKHHUK
Teopuu KomuduiupoBaHHbIX akToB . benrawm,
KOZIEKCHI JTOJDKHBI COCTABIISIThCS KaK TapMOHUYHBIC
W HAay49HO OOOCHOBaHHBIE CHCTEMbI (UIOCO(paMH,
00NalaloMMU TITYOOKMMH TTO3HAHUSIMU ¥ HaXo-
JSIIIAMUCS B OTPBIBE OT MOJUTHYECKUX IPOIIECCOB
[14, p. 1099]. OTnaneHHOCTh KCHEPTOB OT IOJIH-
TUYECKUX TMPOIIECCOB OOECTIEYUT UCKITIOUEHUE CITy-
YaHBIX WM MOMYJIMCTCKUX TOMPABOK.

' O snecenuu u3MeHeHui U NONONHEHHIT B YTONOBHBIN KOIEKC
Poccniickoit denepannn: denep. 3akoH or 25 mroHs 1998 r.
Ne 92-®3 // Cobp. 3akononmarenscrBa Poc. denepamum. 1998.
Ne 26, cr. 3012.
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B-mpembux, nonpasku 001x#CHbI NPUHUMAMbCAL
onokamu, He yawge 00Ho20 pasa 6 2o00. Ilocne mpo-
XOXKACHUA yKa3aHHBIX IPOLENYp TPOEKT IOIKEeH
ObITh IEpeaH B OTBETCTBEHHBIM MapiaMEHTCKUN
KOMHTET JUIsi BKJIFOUCHHUsI B OJIOK IOMPAaBOK B KO-
JICKC, KOTOpBIM M OyleT 00CYXKAaThCs MO OOLIUM
MpaBWJIaM TPUHSATHS 3aKOHOB, JIEMCTBYIOIIUM B
poccuiickoM TapiaMmeHnte. «bIIOUHBIN»  CITOCcO0
MPHHSTHSI TIONPAaBOK Ooliee yA00EH W TIpaBHJICH,
TaKk KaK HCKJIIOYaeT OMMUOKHU (IorpaBKa Komupu-
LHpYyeTcs elle 10 BHECEHUs B KOJEKC, HAXOMUTCS B
cucreme). [Ipu nannoM criocode n3MeHeHNs 3aKoHa
TaKKe BBIMTPBIBAET MPAKTUKA, MPEIACTABUTENHN KO-
TOpPOI YCIEBAIOT IOATOTOBUTHCA K HM3MEHEHHSM,
O3HAKOMUTBHCS C HUMHU JI0 TIPUHATUS COOTBETCTBY-
IoIIero 3akoHa. MHOrHWe rocymnapcrBa BHOCAT IO-
MPaBKM B YTOJIOBHOE 3aKOHOMATEIHCTBO TOIBKO
TakuM criocooom. Hanmpumep, 8 KHP nefictyrormias
penaxius YToJaoBHOTO Kofekca mpuHsata 14 mapta
1997 r. 3a mporeniiee BpeMst B KOIEKC BHECEHBI
JIEBSATH OJIOKOB TIOMpPaBOK: OT 25 mekabps 1999 r.,
ot 31 aBrycra 2001 r., ot 29 nexabps 2001 r., ot
28 nexabpst 2002 r., or 22 despans 2005r., or
29 utons  2006r., or 28 despans 2009T., oT
25 ¢eppans 2011 r., u or 29 aBrycra 2015 r. IIpo-
ekt IX mompaBoK K KoOmekCy ObUI OMyOJMKOBaH
4 Hosi0pst 2014 1. ¥ B TeueHHE MecsiIia KaxIblii MOr
HanpaBuTh Bo Beekuraiickoe Cobpanne Haponnbix
[IpencraBuTeneil cBOM 3aMe4aHUs U MPEIIIOKEHUS
[0 MPOEKTy. DTH 3aMeuaHus BIIOCIEICTBUHU pac-
cmarpuBanuck komuccueit BCHII Bmecte ¢ ocHOB-
HBIM TIpoekToM [17].

4. IIpencraBuTeny IOPUINIECKON HAYKH TaKKe
KOCBEHHO BHOCST CBOIO JIETITY B HECTaOWIIBLHOCTh
3akoHa. llpeniokeHuss MO COBEPIIEHCTBOBAHUIO
3aKOHONATENBCTBA CTAM  TPAJULMOHHBIMU  JIJIS
cTareil, QUccepTallMi M BBICTYIICHHH Ha KOH(e-
pernusix. C OHOW CTOPOHBI, 3TO CUTHAIU3UPYET O
HECOBEPIICHCTBE 3aKOHA, HO C JPYrOMl CTOPOHBI, B
OTIPEJIENIEHHOM CMBICIIE TOJCTETHMBAET «3aKOHOMA-
TeIpHBIA 3ym». Celiuac mepen HayKoH yroJIOBHOTO
MpaBa Kak HUKOIJA CTOMUT 3ajavya CO3/[aHus HH-
CTpyMEHTapus JUIsl SKCHEPTHOH OIEHKH 3aKOHO-
MIPOEKTOB, TIIyOOKOM M OpMEHTHPOBAHHOM Ha MpaK-
THYECKOEe MPUMEHEHUEe TMpopaboTKU BOIPOCOB
OPUANYECKON TEXHUKH.

BriBoabI

[lpunumas BO BHHMAaHHE CIEIUPHUCCKHE
[IPU3HAKYU, MPUCYIIHE YTOJOBHOMY 3aKOHY B CH-
CTeME€ JpYrMX HOPMAaTHBHBIX AKTOB U COOTBET-
CTBYIOILIME €r0 MOJOKEHUK BHYTPU MEp IO COLHU-
aJbHOMY KOHTPOJIO 3a TpecTymHocThio, YK moin-
JKeH MPUHUMATHCSA M U3MEHSTHCS B 0COOOM TOPSII-
Ke. DTOT MOPSIIOK JOJKEH CTPOHUTHCS C 00s13aTeNb-
HBIM Y4E€TOM XapPaKTEPHBIX JJIsl yTOJIOBHOI'O 3aKOHA
YepT Ha OCHOBE CIEAYIOLIMX NPHUHLHUIIOB YIOJIOB-

The content of the explanatory note should fully
reveal the very essence of the rule of law. The Rus-
sian practice knows cases when the purpose and
meaning of adopting a law does not correspond to
the ones which have been crystallized in the prac-
tice of application or interpretation of this rule. For
example, by Federal Law of 25 June 1998 No. 92-
FZ, part 2 of Art. 24 of the RF CC was given a new
wording to avoid ambiguity in understanding this
rule. However, in practice, it made the discussion of
this question in science and practice of interpreting
this question even fiercer.

If the explanatory note were made completely,
clearly and competently, it would be not just “an
accompanying letter”, but a competent source for
further interpretation of a rule of criminal law. In
Finland, materials for draft laws which can be ra-
ther voluminous contain grounds for passing draft
laws, i.e. the purpose of passing a law (the legisla-
tor’s intent). These grounds are used by courts in
considering cases before judicial practice is formed;
thus, explanatory notes are used as a source for in-
terpreting a rule of criminal law [6, p. 12].

Secondly, the proposed draft must go through
a linguistic, formally juridical, criminological and
anti-corruption expert assessment and a thorough
discussion by the criminal law commission. As-
sessments must be made in full accordance with the
rules of experts’ activities. Conclusions on draft
laws published on the site of “The automated sys-
tem for legislative activities” (http://asozd.duma.
gov.ru) are mostly made rather formally and their
content is limited to a simple retelling of the text
and quite rarely it is accompanied by any explana-
tory note. The involvement of the criminal law
commission is very important for an independent
assessment of a draft law. As I. Bentham — a found-
er of the theory of codified acts — mentioned, codes
must be composed as harmonious and scientifically
grounded systems by philosophers who have pro-
found knowledge and are far from political pro-
cesses [14, p. 1099]. Remoteness of experts from
political processes will exempt random and populist
amendments.

Thirdly, amendments must be passed by
blocks, once a year at most. After going through the
necessary procedures, the draft law must be re-
ferred to a corresponding parliament committee to
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include the block of amendments into the Code,
which will be discussed under general rules of
adopting laws existing in the Russian parliament.
The “block” method of adopting amendments is
more correct and convenient because it excludes
mistakes (the amendment is codified before being
introduced in the Code and is placed in the system).
By this method of changing a law, practice is also
benefited because its representatives have time to
get ready for changes to be made and study them
before a draft law is passed. Many states introduce
changes in criminal legislation by this way. For ex-
ample, the existing Criminal Code was passed in
the People’s Republic of China on 14 March 1997.
Recently, there have been nine blocks of amend-
ments: on 25 December 1999, 31 August 2001,
29 December 2001, 28 December 2002, 22 Febru-
ary 2005, 29 June 2006, 28 February 2009, 25 Feb-
ruary 2011, and 29 August 2015. Project IX of
amendments to the Code was published on
4 November 2014 and within a month every person
could send his / her observations and proposals to
the All-China Assembly of People’s Representa-
tives (ACAPR). Later, these observations were
considered by the commission of the ACAPR to-
gether with the main draft [17].

4. Representatives of legal science also indi-
rectly contribute to the instability of the law. Pro-
posals on improving legislation have become tra-
ditional for articles, dissertations, and reports at
conferences. On the one hand, it demonstrates the
imperfection of law, but, on the other hand, to a
certain extent, it “whips up the legislative itch”.
Nowadays, the science of criminal law is faced
with a task to create instruments for experts’ thor-
ough assessment aimed at practical application of
developing matters connected with legal drafting
skills.

Conclusions

Taking into account specific features typical
for the criminal act in the system of other norma-
tive acts and corresponding to its position
measures of social control over crime, the CC
must be adopted and changed following a special
order. This order must be built taking into account
the features of the criminal act on the basis of the
following principles of the criminal law making
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