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Beeoenue: sonpocwi npasosozo pe2yiuposanus napmHepcKo2o (UCIaMcKo20) OAHK uHea 8
Poccuu npuobpenu ocobyio 3Hayumocms 8 ycio8uax IKOHOMULECKO20 0A8NeHUs, OKA3blBAEMO20
paoom eocyoapems na Poccuto. Akmyanvua u npobrema npueieyenus 6 Cmpany uHgecmuyuil,
ocobenno uz cmpan Asuu u Bnuscneeco Bocmoxa. Cnocobemeyem pazeumuto RapmHepcro2o
banxunea 6 Poccuu (paxkmop 3HauumenrbHo20 KoIudecmsa MyCcylbMAHCKO20 HACENeHUs], KOMOo-
POMY ONU3KU U NOHAMHbBL NPUHYUNDBL WAPUAMA, HA KOMOPLIX OA3UPYEMCs UCTAMCKAs YKOHOMU-
ka. Ilenv: asmopvl ananuzupyiom cywHoCmb U OCHOBHbIE 0OCOOEHHOCIU NPABOBO2O DeyIUPO-
BAHUA UCLAMCKO20 OAHKUH2A, CXOOCMBO U pPA3IUYUS OCHOBHLIX NOOX0008, NPUMEHAEMbIX 8
CMaHoapmax wapuama u 8 poCCUUCKOM 3aKOHOO0amenbCcmee, 8blAGIAI0Mm npobieMublie 60NpoCyl
U npeonazarm 603MONXCHble Nymu ux peulenus. Memoowvl: ucnonb3068ana cO8OKYNHOCHIb Memo-
008 HAYYHO20 NO3HAHUA: AHANU3A U CUHME3d, MEeHCOUCYUNTUHAPHO20 NOOX00d U CPABHUMENb-
HO20 npasosederus. Pezynbmamol: ycmanosneno, Ymo npuMeHenue UHCmMpyMenmos napmHep-
CKO20 OAHKUH2A COEPHCUBAEMCA ONPEOETIeHHbIMU 3aNpemamu U 02PAHUYeHUsIMU, npedycmMom-
PEHHBIMU 8 POCCULICKOM 3aKoHoOdamenvcmee. HMHcmpymenmovl napmuepcko2o banKunea Oasu-
PYIOMCA HA OCHOBONONLALAIOWUX NPUHYUNAX UAPUATNA U MEeO0N02UYeCKOl OOKMPUHe, KOmopble 8
pAaode cydaes He 8 NOIHOU Mepe COOMBEmMCMEYIon, d UH020d U NPOMUBOpedam 3aKoHo0amelb-
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Introduction: the issues of legal regulation of partner (Islamic) banking in Russia took on
particular importance under the conditions of economic pressure put on Russia by a number of
countries. The issue of attracting investment to the country, from the states of Asia and the Mid-
dle East in particular, has become especially essential nowadays. The development of partner
banking in Russia is promoted by the fact that the population of Russia includes a significant
number of Muslims, who are familiar with Shariah principles being fundamental for Islamic
economy. Purpose: to analyze the essence and main features of the legal regulation of Islamic
banking, the similarities and differences between the major approaches applied in Shariah
principles and in Russian legislation, to identify problematic issues, and suggest possible ways
of solving thereof. Methods: the present study is conducted based on a set of scientific methods,
including analysis and synthesis, interdisciplinary approach and comparative legal studies.
Results: the present paper demonstrates that the implementation of partner banking instruments
is constrained by certain current prohibitions and restrictions in Russian legislation. Partner
banking instruments are based on the fundamental principles of Shariah and theological doc-
trine, which in a number of cases do not fully correspond to, and sometimes conflict with,
the legislation. The authors have considered the peculiarities of Islamic banking through the
example of a Murabaha contract as the main institution of financing based on Shariah princi-
ples. The authors have concluded that in Russia there are various approaches to the issue of
how to implement the instruments of Islamic banking in the Russian legal system, from zero tol-
erance to the need for an appropriate regulatory framework. Introduction of alternative, and
especially Islamic, financial instruments in the country’s economy determines the need to inten-
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IIpasosvie ocobennocmu smutecko2o (UCIamcKko2o) bankunea (Ha npumepe 002080pa mypabaxa)

Legal Aspects of Ethical (Islamic) Banking (Case Study of a Murabaha Contract)

cmgy. OcobeHHOCmU UCTAMCKO20 OAHKUHeA PACCMOMPEHbl HA npumepe 002060pa mypabaxa
KaK OCHOBHO20 UHCMUMYMA (QUHAHCUPOBAHUS, OCHOBAHHO20 HA NPUHYUNAX wapuama. Aemopbi
saxmouarom, umo 6 Poccuu cywecmesyiom paziuumsle no0xXoobl K 60NPOCY 0 G03MOICHOCHIU UM-
nieMeHmayuy 8 POCCUCKYIO NPaosylo CUCMEM) UHCTPYMEHMOS UCLAMCKO20 OaHKuH2d, om
NOIHO20 HENPUHAMUSL 00 HEeOOXOOUMOCINU CO30AHUSL COOMBEMCMEYIowell HOPMAMUBHOL OCHO-
6bl. Mmniemenmayusi 6 3KOHOMUKY CMPAHbL AbMEPHAMUGHBIX, 6 MOM HUCLEe UCIAMCKUX, (Du-
HAHCOBBIX UHCTPYMEHMOE 00YCLOGIUBAeH NOMPEOHOCHb 6 UHMEHCUDUKAYUU NPUEMOS 2APMO-
HU3aYUU HOPM OAHKOBCKO20 3AKOHOOAMEb CMEA U HOpMamusHblx akmoe banka Poccuu ons op-
2anu3ayuy YnpasieHus: OAHKOSCKUMU PUCKAMU, IPOEKMUEH020 0CYwecmenenus OAHKOBCKUX
onepayuil u cOeloK 8 UHMeZPAYUOHHBIX NPOYECCax (hOPMUPOBAHUSL eOUHO20 PLIHKA OAHKOBCKUX
yeaye. B cesizu ¢ amum nyonuuno-npasogvle mMepsl u 002080PHO-NPABOSbIe (POPMbL OP2AHUAYUU

sify the methods of harmonizing the norms of banking legislation and the Bank of Russia’s regu-
lations for arranging banking risk management, for effective banking operations and transac-
tions in the integration processes of forming a single banking market. In this regard, public -law
measures and contractual-legal forms of banking activities become the most important factor in
ensuring financial stability of credit institutions and banking security. Conclusion: in order to
create a sufficient legal framework for partner banking in Russia, it is necessary to use the
whole toolkit of legal relations combined with the world experience. In order to start imple-
menting the partner (Islamic) banking tools into the country’s economy, it is sufficient to make
selective changes to legislation that would eliminate the most significant obstacles for the Is-
lamic economy development. Afterwards, when the partner banking development shows its effi-
ciency for the Russian economy, in order to attract foreign investments, a broad -scale legisla-

OAHKOBCKOU O0esIMEeNbHOCIU CIMAHOBSIMCSL 8ANCHEUUUM (DaKmopom obecnedenust QuHancosotl
YCMOUUUBOCMU KPEOUMHbIX Opeanusayuil u Oankoeckoll bezonacnocmu. Boleoowt: 0 cozoa-
HUsL 00CMAMOYHOU Npasosoll 6aszvl napmuepcko2o bamnkunea 6 Poccuu Heob Xxo0umo ucnonv3o-
68aMb 6eCb NPABOBOL UHCMPYMEHMAPUU NPABOOMHOUIEHUL C YY4emomM MUpogo2o onvima. /[
HAYana uMnieMeHmayuu UHCIMpyMenmos napmuepckoco (UCIamcKko2o) 6anKuHea 8 IKOHOMUKY
CMpPaHvl 0OCMAMOYHO BHECEHUsI MOYEUHbIX USMEHEHUUl 8 3aKOHOOamenbCmeo, YCmpaHaouux
Haubonee cyujecmseHnvie NPenamcmeus K pa3sumuro UCIdMCKOU dKOHOMUKU. Bnocieocmsuu,
K020a pazsumue NApmMHEPCKo20 OAHKUHed NPOOEMOHCIMpPUpYen ce0i0 d(hdexmusnocmsy 0
POCCULICKOU IKOHOMUKU, 6 YETsX NPUSILEHEHUs 3apyOesicH020 (BUHAHCUPOBAHUS, HEOOXO0OUMO
Macwmabnoe uzmenenue 3akonooamenvemed. Kpome moeo, 0ns poccutickux 6ankos, He3HAKO-
MBIX C NPABOSLIMU OCOOCHHOCMAMU (DYHKYUOHUPOBAHUS UHCIPYMEHINOE NAPMHEPCKo20 Oan- Information in Russian
KuHea, HeoOX00UMO paspabomams CmaHoapmvl NApmMHepPCcKo2o OAHKUHeA U CEA3AHHbIX ¢ HUM
yeaye, Cmanoapmublx Gopm 002060P08 U MmO UYECKUX PEKOMEHOAYUll o NpeodoCmasieHuIo
yenye 8 cghepe napmuepcrkozo danKunea.

tive change will be needed. Besides, for Russian banks, which are not familiar with the legal pe-
culiarities of partner banking instruments functioning, it is necessary to develop standards for
partner banking and related services, standard contract forms and methodological recommen-
dations on how to provide services in partner banking.

Keywords: partner banking; Shariah principles; Islamic financial instruments;
implementation; legal system; standards
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Beeoenue: sonpocvl npasosozo pecynuposanis napmuHepcrkozo (UCIAMCKo20) banKunea 6
Poccuu npuobpenu 0cobyio 3nauumocms 6 yCao8usax 9KOHOMULECKO20 0asLeHUsl, OKA3bIBAEMO20
psaodom eocyoapcme Ha Poccuto. Akmyanvna u npobnema npusiedenuss 8 Cmpany uHEeCmuyull,
ocobenno uz cmpan Azuu u Baugcneco Bocmoxa. Cnocobcmeyem pazgumuio napmuepcrozo
banxunea ¢ Poccuu (haxkmop 3HAUUMETbHO20 KOTUYEeCEd MYCYIbMAHCKO20 HACEIeHUs], KOMO-
PomMy OIUKU U NOHAMHBL NPUHYUNDBL WAPUAMA, HA KOMOPLIX OA3UPYemcs UCIAMCKAS IKOHOMU-
ka. Llenv: asmopuvl ananuzupyiom CywHOCmMsb U OCHOGHBLE 0COOEHHOCMU NPABOBO2O Pe2yIupo-
BAHUSL UCLAMCKO20 OAHKUH2d, CXOOCMB0 U PA3IUYUSL OCHOBHLIX NOOX0008, NPUMEHSEMbIX 6
CMandapmax wapuama u 8 poOCCUtiCKOM 3aKOHOOAMeNbCmae, GblsAGIAI0ON NPOOIEMHbIE BONPOCDL
U npednazaiom G03MOJICHbIe nymu ux pewenus. Memoowvl: ucnoib308ana COBOKYRHOCMb MEMo-
008 HAYYUHO20 NO3HAHUSL: AHATU3A U CUHINE3A, MENCOUCYUNTUHAPHO20 NOOX00d U CPAGHUMETb-

Introduction: the issues of legal regulation of partner (Islamic) banking in Russia took on
particular importance under the conditions of economic pressure put on Russia by a number of
countries. The issue of attracting investment to the country, from the states of Asia and the Mid-
dle East in particular, has become especially essential nowadays. The development of partner
banking in Russia is promoted by the fact that the population of Russia includes a significant
number of Muslims, who are familiar with Shariah principles being fundamental for Islamic
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economy. Purpose: to analyze the essence and main features of the legal regulation of Islamic
banking, the similarities and differences between the major approaches applied in Shariah
principles and in Russian legislation, to identify problematic issues, and suggest possible ways
of solving thereof. Methods: the present study is conducted based on a set of scientific methods,
including analysis and synthesis, interdisciplinary approach and comparative legal studies.
Results: the present paper demonstrates that the implementation of partner banking instruments
is constrained by certain current prohibitions and restrictions in Russian legislation. Partner
banking instruments are based on the fundamental principles of Shariah and theological doc-
trine, which in a number of cases do not fully correspond to, and sometimes conflict with,
the legislation. The authors have considered the peculiarities of Islamic banking through the
example of a Murabaha contract as the main institution of financing based on Shariah princi-
ples. The authors have concluded that in Russia there are various approaches to the issue of
how to implement the instruments of Islamic banking in the Russian legal system, from zero tol-
erance to the need for an appropriate regulatory framework. Introduction of alternative, and
especially Islamic, financial instruments in the country s economy determines the need to inten-
sify the methods of harmonizing the norms of banking legislation and the Bank of Russia s regu-
lations for arranging banking risk management, for effective banking operations and transac-
tions in the integration processes of forming a single banking market. In this regard, public -law
measures and contractual-legal forms of banking activities become the most important factor in
ensuring financial stability of credit institutions and banking security. Conclusion: in order to
create a sufficient legal framework for partner banking in Russia, it is necessary to use the
whole toolkit of legal relations combined with the world experience. In order to start imple-
menting the partner (Islamic) banking tools into the country’s economy, it is sufficient to make
selective changes to legislation that would eliminate the most significant obstacles for the Is-
lamic economy development. Afterwards, when the partner banking development shows its effi-
ciency for the Russian economy, in order to attract foreign investments, a broad -scale legisla-
tive change will be needed. Besides, for Russian banks, which are not familiar with the legal pe-
culiarities of partner banking instruments functioning, it is necessary to develop standards for
partner banking and related services, standard contract forms and methodological recommen-
dations on how to provide services in partner banking.
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HO20 npasosedenus. Pesynbmamol: ycmanogieno, 4umo npumenenie UHCMpyMeHmos napmuep-
CKO20 OaHKumea cOepiHcUBaemcs ONPeOeleHHbIMU 3anPemamy i 0epanude HusMu, npeoycmon-
PEHHbIMU 8 POCCULICKOM 3aKoHoO0amenvcmee. HMucmpymenmol napmuepckoeo 6ankunea 6aszu-
PYIOMCSL HA OCHOBONONALAIOWUX NPUHYUNAX UAPUAMA U MEO02UYECKO OOKMpPUHe, KOMopble 8
psioe cayuaes He 8 NOIHOU Mepe COOMBEMCMEYIOm, d UH020Ad U NPOMUEOPedam 3aKOH00amenb-
cmgy. OcobeHHOCU UCTAMCK020 OAHKUHeA PACCMOMPEHbl HA npumepe 002060pa mypabaxa
KAK OCHOBHO20 UHCIMUMYMA (PUHAHCUPOBAHUS, OCHOBAHHO20 HA NPUHYUNAX wapuama. Aemopwvl
3akoyarom, umo 6 Poccuu cyuecmeayiom paziuunvie no0xo0bl K 60NPOCy 0 B03MONCHOCIU UM-
nIeMEeHmMayuy 8 POCCULICKYIO NPABOBYIO CUCMEMY UHCIMPYMEHMO8 UCIAMCKO20 OaHKUuHed, Om
NOIHO20 HENPUHAMUSL 00 HEOOXOOUMOCHU CO30AHUSI COOMBEMCMBYIouell HOPMAMUBHOU OCHO-
6bl. Munnemenmayus 6 SKOHOMUKY CIPAHbL ATLIMEPHAMUGHBIX, 6 MOM YUCLEe UCLAMCKUX, Pu-
HAHCOBBIX UHCMPYMEHMO08 00YCIL08IUBAEN NOMP eOHOCMb 8 UHMEHCUDUKAYUL NPUEMOE 2apMO-
HU3AYUY HOpM DAHKOBCKO20 3AKOHOOAMETbCMEA U HopMamusHvlx akmog Banka Poccuu onst op-
2aHU3AYUU YNPAGIeHUs: OAHKOSCKUMU puckamu, 3pgexmugnoco ocywecmenenus OAHKOBCKUX
onepayuil u cOeloK 8 UHMESPAYUOHHBIX NPOYECCax GOPMUPOBANUs eOUHO20 PLIHKA OAHKOBCKUX
yenye. B cesazu ¢ samum nyoauuno-npagogvle mepuvl u 002080PHO-NPABOGLLE (HOPMbL OpeaHU3aAYUL
OAHKOBCKOU 0esIMEeNbHOCIMU CAHOBSIMCSL 8ANCHEIMUUM (DAKmMopom obecneyuenust QuHancosotl
YCMOUYUBOCMU KPEOUMHBIX Op2anu3ayull U 6ankosckoll bezonacnocmu. Bwleoowvt: ons cosoa-
HUsL 00CMAMOYHOU Npasosoll 6aszvl napmuepckoeo bankunea 6 Poccuu Heobxo0umo ucnonvso-
8amb 6eCb NPABOGOL UHCMPYMEHMAPUL NPAGOOMHOUEHULL ¢ V4emoM MUupogoeo onvima. s
HAYAIa UMNIEMEHMAYUY UHCINPYMEHNO8 NAPMHEPCKO20 (UCAAMCKO20) OAHKUHed 8 IKOHOMUKY
cmpamvl OOCMAMOYHO BHECEHUST TMOYEYHBIX UBMEHEHULl 8 3AKOHOOAMETbCME0, YCMPAHIIOUWUX
Hauboee CywecmeeHHble NPEensimcmeus K pa3gumuio UCIamMcKoll 9KoHomuxu. Bnocreocmeauu,
K020a pazsumue NApmHepcKo2o0 OAHKUHed NPOOEMOHCIMpPUpyenm c60i0 d(P@ekmuenocmy 07
POCCULICKOTL IKOHOMUKY, 8 YesaX NpUsiedenus 3apyoeicHo2o (UHAHCUPOBAHUs, HeoDX0OUMO
MmacwmabHoe uzmenenue sakonodamenvcmed. Kpome moeo, 0ns poccutickux 6amkos, He3sHaKo-
MbIX C NPABOSbIMU 0COOEHHOCMAMU (DYHKYUOHUPOBAHUS UHCIPYMEHMO8 NAPMHEPCKO2o Oan-
KUHed, HeoOXoo0uMo paspabomams cmaHoapmvl NapmHe PpcKo2o OAHKUHEA U CEA3AHHBIX C HUM
yeanye, CmaHOapmHulx Gopm 002080p08 U MEMOOUHECKUX PEKOMEHOAYULl N0 NPedoCmasieHuio
yenye 8 cihepe napmuepckoco OanKunea.
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Beenenue

B ycrmoBusix SKOHOMHYECKOTO KpH3UCa W
CAHKIMOHHBIX OrpaHWYEHUM, BBEJIEHHbIX EBpoco-
to3oM u CHIA B orHOmennn Poccum, ocoOyro ak-
TyaJlbHOCTh TIPHOOPETAIOT BOMPOCH! Pa3BUTHs OaH-
KOBCKOTO ~ CEKTOpa, TOBBINICHHUsS] (DUHAHCOBOU
YCTOMUYMBOCTU KPEAUTHBIX OPraHU3aluil U IpUBJIE-
YeHHs MHOCTPAHHBIX MHBECTUIUH M3 CTpaH A3UH U
bimxHero Bocroka.

BHuMaHue poccUiiCKOro 3akoHoOAATens, a
TakXKe MpejcTaBuTeeld OM3Heca K SKOHOMHKE, 0C-
HOBAaHHOM Ha OTHYECKUX MPHUHIMIIAX IIapuara,
00YCIIOBIIEHO TaKXe BBHICOKOM (PMHAHCOBOM yCTOM-
YUBOCTBIO KPEIUTHBIX U WHBIX (PMHAHCOBBIX Opra-
HU3alWH, pa3BUBAIONIMX 3Ty YacTh 3KOHOMHKH.
B cpaBHeHMM ¢ HeraTMBHBIMH, MOAYAC KaTacTpo-
(UYECKUMH TTOCIIEICTBUSIMA MHPOBOTO (hDUHAHCO-
BOro sKoHOMHYeckoro kpmsuca 2010-xrr., mo-
BJIEKIIIETO OaHKPOTCTBO MHOTHIX POCCHHCKHX H 3a-
PYOeXKHBIX OAHKOB, HU OUH OaHK, (DYHKIIMOHHUPY-
IO 1O MPUHIMIIAM IIapuarta, He ObUT HE TOIBKO
MpU3HaH OaHKPOTOM, HO M HE YXYAIIWI CBOUX (H-
HAHCOBBIX IOKa3aTelned HACTONIbKO, YTOOBI eMy
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norpeboBanach MOMOIIb TocyaapcTBa. Bricokas
(mHaHCOBasA YCTOWYMBOCTH «HCIAMCKHX» OaHKOB
oOyclioBIIeHa B TIEPBYIO OdYEpelnb 3alperoM Ha
YpE3MEPHBIN PUCK, KOTOPBIH TaK 4aCTO CTAHOBUTCS
MIPUYMHON GAaHKPOTCTB «TPaAUIIMOHHBIX» OAHKOB.
ITosTomy He ciaydailHO BONPOC O BO3MOXKHO-
cru npuMeHeHus B Poccum mcinamckux (uHaHCO-
BBIX MHCTPYMEHTOB, OCHOBAHHBIX Ha 3ampere po-
CTOBILMYECTBA, CCYIHOI'O IIPOLIEHTA, YPE3MEPHOIO
PUCKa 1 HEOIIPENEIEHHOCTH, & TAK)KE OIrpaHUYEHU-
SIX Ha Pa3MEILEHNUE CPEIACTB U IOJYYEHUS JOXOI0B
OT 3alpenieHHBIX BUJOB JIEITENbHOCTH, TAKUX KaK
MIPOM3BOJICTBO OPYXKHSI, AJKOTOJsS, a3apTHBIX WID,
AKTUBHO OOCY)KJIAeTCsl Ha Pa3IUYHBIX TUCKYCCHOH-
HBIX TUIOIAJKaX B CPaBHUTEIHHO HEMPOCTHIE IS
OTEUECTBEHHON HKOHOMHUKH BpEMEHa.

Bomnpochl 1es1eco00pa3HoCTH CO3TAHUS
B Poccuu cmenuaibHOIo 3aK0HOAATEILCTBA
00 MCJIAMCKOM 0aHKHUHIE

OcymecTBiIeHNE UCIAMCKOTO0 OaHKHUHTAa OCHO-
BaHO Ha 3TUYECKON COCTABJISIONIEH U XapaKTepU3y-
€T INOAYUHCHHUC KOMMepT-IeCKI/IX I/IHTepeCOB Hpell-

Introduction

The economic crisis of nowadays and sanc-
tions imposed on Russia by the EU and US make
the issues of banking sector development and en-
hancement of the financial stability of credit organ-
izations as well as attraction of foreign investments
from the countries of Asia and the Middle East top-
ical indeed.

The attention of the Russian legislator and
business representatives to the economy based on
the ethical principles of the Shariah, is also due to
the high financial stability of credit and other finan-
cial institutions developing this part of the econo-
my. Compared to the negative, even catastrophic
consequences of the global financial crisis of
2010-s, which led to the bankruptcy of many Rus-
sian and foreign banks, none of the banks working
under the Shariah principles has been declared
bankrupt, and moreover their financial results were
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so good that they haven’t even requested for the
State’s assistance. The high financial stability of
“Islamic” banks is due, first of all, to prohibition of
excessive risk which so often causes bankruptcies
of “traditional” banks.

Therefore, it is no mere chance that the possi-
bility of using Islamic financial instruments in Rus-
sia based on prohibition of usury, loan interest, ex-
cessive risk and uncertainty, as well as restrictions
on investment of funds and income received from
prohibited activities such as weapons and alcohol
production, gambling, is actively discussed on vari-
ous forums at this time, so difficult for the economy
of our country.

Issues of Practicability of Creating Special
Legislation on Islamic Banking in Russia

Islamic banking is based on the ethical prin-
ciples where entrepreneurs follow norms of mo-
rality and decency while pursuing their commercial



IIpasosvie ocobennocmu smutecko2o (UCIamcKko2o) bankunea (Ha npumepe 002080pa mypabaxa)

MPUHUMATENS] HOPMaM MOPajii U HPABCTBEHHOCTH.
MOKHO cKa3aTbh, 4TO KOMMEpYEcKas FOPHCIIPYIACH-
LUl COCTOUT W3 TMPHUHIUIIOB M TPaBWJI, KOTOPbIE
JOJDKHBI OBITH COONIONEHBI ISl OIepaliiii, COOT-
BETCTBYIOIIUX PEIIMTHO3HOMN JIOTMaTHKeE.

Bricokoe 3HaueHne MpHOOPETAIOT TaKXkKe JO0-
TOBOPEHHOCTH CTOPOH, MCKJIFOYAIOIIUE HEOolpee-
JICHHOCTh. boree TOro, HEONPENeNeHHOCTh WM
JIBYCMBICJICHHOCTh, KOTOpasi IMOTEHIIMAJIbHO CIIO-
cOOHa TIOBJECYh BO3HMKHOBEHHE CIIOPOB MEXKIY
YYACTHUKaMH KOMMEPUYECKUX MPaBOOTHOLICHUH,
«MOXET SIBJIATHCS TPHYUHOMN MPU3HAHUST KOHTPAKTa
HEACUCTBUTEIBHBIM 10 Iapuary» [7, c. 5].

OCHOBHBIMH TPEANMCAHUSIMU  IIApUara, Ha
KOTOpBIX 0a3upyercst uciaMckoe GUHAHCHPOBAHHE,
SIBJISTFOTCSL ciemyrorme [1]:

1. JToxon MOXKET OBITH IMONYyYEeH TONBKO JBYMSI
MyTSIMH: TOPrOBJeH ToOBapaMu (MPOM3BEICHHBIMH
cCaMHM TPOJABIIOM WM NPUOOPETEHHBIMU Yy JIIPY-
I'MX) U PEJIOCTABICHUEM YCIIYT.

2. 3amper Ha J0XOX B BHJE POCTOBIINYECKOTO
npotieHTa Puba («Ribbay).

3anper Ribba, 9T0 O3HAYACT «U3TUIICKY, SIB-
JISIeTCsl OCHOBOIIONIATAONIMM B UCIAMCKOM TIpaBe U
UHTEpIpEeTHpyeTcs: Kak “aro0oe HeonpaBIaHHOE
yBENMYEHHE KaruTana, OyJib TO B BUJIC 3aiMOB MJIH
MpoaXx”, SABJISIETCS OCHOBHBIM IMPHHIIMIIOM CHCTE-
MbL. OOlllee MHEHHE CPEI UCIAMCKUX yYEHBIX 3a-
KJII04Yaercst B ToM, 4To Ribba 0XBaThIBAE€T HE TOJb-
KO POCTOBIIMYECTBO, HO M HECIPABEIINBOE HAYMC-
JICHWE JIOXOJIOB, YTO IIUPOKO mpakTukyercs. [Ips-
MBIM PE3YyJIbTaTOM 3alpera Ha MPOLEHTHI SBISETCS
TO, YTO YHCTHIC JIONTOBBIE 00s3aTEIbCTBA C 3aJIaH-
HBIMHU MPOICHTHBIMHU CTaBKAMHU TAKXKE 3aIpPElICHBI.
3TOT 3amper OCHOBaH Ha apryMEHTaX COIHalIbHON
CIIPaBE/UIMBOCTH, TMAPUTETHOCTH M MpaBax Ccoo-
cTBeHHOCTH. Vciam moompsier mony4deHre npuobi-
JM, HO 3ampeliaer B3WMaHHE YHCTO JICHEKHBIX
MPOIIEHTOB, IOTOMY YTO NPUOBUIA CUMBOIU3UPYIOT
yCIEIHOE MPEIIPUHUMATEIBCTBO H CO3J[aHUE JIO-
MOJHUTENBHBIX OorarcTB. B ommume or 3toro,
MPOIEHTBI — 3TO 3aTPaThl, KOTOPHIC HAYMCIISIOTCS
HE3aBUCHMO OT PE3YJbTaTOB JIEIOBBIX OIEp allui
HE MOT'YT cO3JlaTh OOraTCTBO, €CIIM €CTh KOMMEpYe-
ckue norepu. ComuanbHas CIPaBeNIuBOCTh TPEOy-
er, 4ToObl 3aéMIIMKKA W KPEAUTOPHI JCIWIH Kak
NpHOBUIH, TaK U YOBITKH B PABHOH Mepe, U 4TOObI
MpoIiecC HaKOIUICHHSI M pachpelielieHusi OorarcTBa
B OKOHOMHKE OBLI CIPAaBEJIUBBIM M OTOOpAXKAr0-
UM PeanbHYIO IPOLYKTUBHOCTBY .

BaxxubiM B 3THUECKOM (MCITaMCKOM) OaHKWHTE
SIBIISICTCSL TPUHIIUIT pa3JieNieHus aKIMOHEpaMHu |
BKJIQIYMKAMH PHCKOB W BBITOJ, OOYCIOBJICHHBIX
MPOU3BE/ICHHBIM  (pUHAaHCHpOBaHWeM. [IpuHIHI

"'URL: http://islamic-finance.ru/board/14-1-0-82 (mara oGpa-
menus: 17.06.2017).
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MapTHEPCKOI'0 YYacTHsi B TOM WJIM MHOM (DUHAHCO-
BOM HHCTPYMEHTE KOPEHHBIM 00pa3oM OTINYaeT
TaHHBIN BUA (PMHAHCHPOBAHUS OT TPAJUIIMOHHOTO,
MO3BOJISIFOIIET0, & MHOT/A M TPSIMO CIIOCOOCTBYIO-
LIEro OKAa3aHMIO JIaBJIEHUs Ha HEL0OPOCOBECTHOIO
WJIM TIPOCTO HECIIOCOOHOTO IO Pa3INYHBIM TPUYH-
HaM K CBOEBPEMEHHOMY ITOTAIICHUIO 3a/I0JIKEHHO-
CTH JOJDKHHKA, BHE 3aBUCHMOCTH OT (PMHAHCOBOTO
pe3ynbTara, K KOTOPOMY OH TIPHUIIEN, HCIIOIb3Ys
3aeMHbIe cpefcTBa. lIpencTaBuUTeNy HMCIAMCKUAX
0aHKOB TOIYEPKHUBAIOT, YTO «UCIAMCKHI OaHKHHT
IIOMOTAeT CIOCOOCTBOBAThH OoOlee CIpaBenIMBOMY
pacpeneneHuIo J0X0M0B 1 OorarcTtea M yBenude-
HUIO JIONEBOTO Y4aCTUs B SKOHOMHUKE» .

3. [IpomaBerr MOXeT MpojaBaTh JUIIb TOT TO-
Bap, KOTOPbIM OH BIIQJICET, T. €. SIBISIECTCS COO-
CTBEHHHKOM, M KOTOPBIH HMMeeTcs (UIUYECKH Y
HEro B HAJMYWH.

4. [puHIMI y4acTusi B PHCKE, TECHBIM 00pa-
30M CBSI3aHHBIN C MPHHIIAIIOM 3aIlpeTa Ha JIOXOJ B
BHJIE POCTOBIIMYECKOrO mporeHTa. [loxom moxer
OBITH TIONYYEH TOJBKO KaK Pe3ylibTar KoMMmepue-
CKOW JIeSITEIBHOCTH, 110 CBOEH IPUPOJIE, UMEHOLIEH
puckoBblii xapakrep. To eCTb H0X0L HE MOXKET
ObITh TapaHTHPOBAHHBIM H  TMPEANPUHUMATEIb
JOJKEH PUHUMATH Ha ce0s KOMMEPUYEeCKHI pUCK.

Baxxno, 4ro B 3THUYecKOM (WCIIaMCKOM) OaH-
KUHI€ JICMCTBYET PsJ| KECTKUX OTrPaHUYECHHUU IS
BHJIOB KOMMEPYECKOH JesTeTbHOCTH, HOCSIINX
AHTHCOIMAJIGHBIM XapakTep W HAHOCSIIUX BpPEX
BceMy coobmecTBy. B wacTHOCTH, 3ampenieHo uH-
BECTHPOBATh CPEIACTBA B JEATEIBHOCTH U TOPTO-
BaThb CIIEAYIOIINM:

— aJIKOTOJIbHAS, Ta0a4yHas MPOMYKIIHS U 3aBe-
JICHM I, TTPOJIAIOIIHE JAHHBIE TIPOIYKTHI;

— OpyXre, 60enpumnacel ¥ X KOMIIOHEHTHI;

— Ka3WHO, TOTaJlU3aTop W JPYrHe a3apTHhIE
UTPBL;

— MPOCTUTYIINS U TIOpHOTpadHsl.

3ayacTylo UCIaMCKue OaHKH YTOYHSIOT 3TOT
TepeueHb, YKa3pIBas Ha 3alpeT HHBECTHPOBAHUS

— B JI00YI0 IPYTYIO OTpacilb, I7I€ AEATEIBHOCTD
HE JIOITYCKAETCs B COOTBETCTBUU C IIAPHATOM;

— MOObIE MTPOM3BOAHBIC MHCTPYMEHTHI M WH-
CTPYMEHTBI C (DPUKCHPOBAHHOW JIOXOAHOCTBIO, Ta-
KM€ KakK OIIMOHBI, BAPPAHTHI, CBOIGI, (HHIOYEPCHI,
CTaBKa ayKIMOHA IEHHBIX Oymar, a TakKe BalltOT-
HBIE OIIMOHBI, & TAK)KE CTPYKTYPUPOBAHHBIE HOTHI
10 aKTHBaM.

— mo0oi TOBap, KOTOpBI HE OMUpacTcs Ha
MaTepHalbHbIC AKTHUBBI.

2 Emirates Islamic: oum. caiir. URL: https://www.emirates-
islamic.ae/eng/islamic-banking/ (mara obpamenus: 17.06.2017).
3 Al Rayan Bank: our. caiir. URL: https://www.alrayanbank.
co.uk/useful-info-tools/about-us/ethical-banking/ (mara oGpa-
menust: 17.06.2017).

Legal Aspects of Ethical (Islamic) Banking (Case Study of a Murabaha Contract)

interests. So, it can be said that commercial
jurisprudence consists of principles and rules that
must be followed during those operations that
correspond to religious dogmatics.

Agreements of the parties that exclude uncer-
tainty are also of high importance. Moreover, un-
certainty or ambiguity which potentially may lead
to disputes between participants of commercial le-
gal relations “uncertainties or ambiguities that can
lead to disputes may render a contract void under
Shariah” [7, p. 5 ].

The main requirements of Shariah, on which
Islamic financing is based, are as follows [1]:

1. Income can be obtained only in two ways:
by trading in goods (produced by the seller himself
or purchased from others) and by providing ser-
vices.

2. Prohibition of income in the form of usury
interest i. e. Riba. The prohibition of Riba, which
means “surplus”, is fundamental in Islamic law and
“interpreted as "any unjustified increase of capital
whether in the form of loans or sales", being the
basic principle of the system. A common opinion
among Islamic scholars is that Riba covers not only
usury but also unfair accrual of incomes, which is
widely practiced. The prohibition of interests has
led to the fact that net debts where interest rates are
directly specified are also prohibited now. This ban
is based on the arguments of social justice, parity
and property rights. Islam encourages profit earning
but prohibits taking monetary interest because prof-
its symbolize successful entrepreneurship and crea-
tion of additional wealth. In contrast, interest means
costs accrued regardless of the results of business
transactions and thus cannot create wealth, if com-
mercial losses happen. Social justice requires that
borrowers and creditors share both profits and loss-
es equally and that the process of accumulation and
distribution of wealth in the economy is fair to re-
flect the real productivity”'.

In ethical (Islamic) banking the principle of
sharing of the risks and benefits resulting from the
financing by shareholders and investors is very im-

portant. The principle of partnership participation in

! Available at: http://islamic-finance.ru/board/14-1-0-82 (ac-
cessed 17.06.2017).
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a particular financial instrument radically distin-
guishes this type of financing from traditional, al-
lowing, and sometimes directly contributing to put-
ting strain on an unsecure debtor who is simply in-
capable, for various reasons, to pay his debt in time,
regardless of the financial result achieved due to the
funds previously borrowed. Representatives of Is-
lamic banks emphasize that “Islamic banking helps
to promote a more equitable distribution of income
and wealth and increase equity participation in the
economy’”.

3. The seller can sell only the goods that he
owns (i. e. he is the owner) and which are physical-
ly available to him.

4. The principle of sharing risks is closely as-
sociated with the principle of prohibition of income
in the form of usurious interest. Revenue can only
be obtained as a result of commercial activity
which is risky in its nature. It means that income
cannot be guaranteed, and an entrepreneur has to
take on a commercial risk.

It is important that ethical (Islamic) banking
has a number of stringent restrictions on commer-
cial activities that are antisocial and harmful to the
entire community. In particular, it is forbidden to
invest in activities and trade in:

— alcoholic, tobacco products and places where
these products are sold.

— weapons, ammunition and their components.

— casino, tote and other gambling.

— prostitution and pornography.

Islamic banks often update this ban list with
the following™:

— any other industry where activities are not al-
lowed in accordance with the Shariah,;

—any derivative instruments and fixed income
instruments, such as options, warrants, swaps, fu-
tures, the sale rate for securities, as well as currency
options, as well as structured notes for assets;

—any product that is not based on tangible
assets.

2 Official website Emirates Islamic. Available at: https://www.
emiratesislamic.ae/eng/islamic-banking/ (accessed 17.06.2017).

3 Official website of Al Rayan Bank. Available at:
https://www.alrayanbank.co.uk/useful -info-tools/about-us/ethi-
cal-banking/ (accessed 17.06.2017).



M. D. Xazzap, U. E. Muxeesa, J[. I'. Anexceesa

PaccmarpuBasi OCHOBHBIE 3aIlpeThl M OrpaHU-
YEeHUs B MPEANPUHUMATENHCKOW M OAHKOBCKOM [ie-
SITEIIBHOCTH KOMMEPYECKHX OpPraHu3alui, CIeayeT
TaKKe TIOTIEPKHYTh CIEAYIOIIME TPUHIIUIIb :

— HE ABIISETCA MPUEMJIEMbIM B paMKax HCIIaM-
cKkoro OaHKWHTa JenaTtb JeHbrn u3 jaeHer. [lo-
CKOJNBKY JEHBIHM TIPEACTABISIOT CO00M TMOKyma-
TENBbHYIO CIIOCOOHOCTBH, KOTOpasi CUMUTAETCS eIUH-
CTBEHHO TIPAaBWJIbHBIM HCIIONB30BAHUEM JIEHET,
JICHbI'M HE MOTYT OBITh HCIIOJNIB30BaHbI JUISI TOTO,
4TOOBI C/Ie1aTh OOJIbIIE MOKYIATSILHON CIIOCOOHO-
cTi (meHer) 0e3 MPOXOKICHUS MPOMEKYTOYHON
CTa/INY WX MCIIOJIIb30BaHUS IS TOKYIIKHA TOBApOB U
YCIyr;

—3ampemiaercs rapap (HEONpEeAeIeHHOCTb,
puck wim crekynsauus). [lpu aTom moroBapus aro-
IIFeCcs] CTOPOHBI JOMIKHBI UMETh YETKOE TPEACTaB-
JIHWE O TMOUIeKAIINX YIUIaTe CyMMax B pe3yibTa-
T€ MPOBENECHHBIX OMNEpalnii U TOIHKHBI OBITh OCBO-
OOXKJIEHBl OT HEONPE/ICICHHOCTH, PUCKA U CIEKY-
nsanuu. Kpome Toro, CTopoHbl HE MOTYT TPEAONpe-
JIENTUTh TapaHTHPOBAHHYIO MPHUOBLIb, OCHOBAHHYIO
Ha IPUHIUIIE «HEOMPEACTICHHBIX BHITO.

Takum oOpa3oMm, LEHTPaIbHOE MECTO B JIOK-
TPUHE MCIAMCKUX (UHAHCOB NPUHAJJICKUT TOMY
MIPUHIIMITY, YTO JEHBI'M CaMH 10 ce0e He WUMEIOT
HHUKAakoMd BHYTpPEHHEH LeHHOCTH. [Io cyTtu Bepsl,
MyCyJAbMaHUH HE MOXET HaBaTb JCHBI'H, WM I0-
JYYUTHh JACGHBIHM OT KOTO-TO W BBITOABI — HWHTEpEC
(u3BecTHBIN Kak puba) He momyckarores. [Tockoms-
Ky JeNaTh JICHBIM M3 JICHEr 3alperieHo — Oorart-
CTBO MOXET OBITh CO3/IaHO TOJILKO Ha OCHOBE 3a-
KOHHOM TOPTOBJIM W MHBECTUIUM B akTHBax. JleHb-
T'H JIOJDKHBI OBITh MCIIOIB30BAHBI B COOTBETCTBUH C
NPUHIMIIAMY TITapuaTa’.

Ucnamckast ¢uHaHCOBass MOJEIb AKTHBHO
MIPUMEHSAETCS B MHUPOBOM JKOHOMHKE U SIBIISIETCS
JBUKYILIEH SKOHOMHUYECKOH CHJIOM BO MHOTUX T'OC-
ymapcrBax, Briodas OAD, Numonesuto, baiipeii,
Maunaiizuto, Karap, Upax, Upan, Mopnanuto u apy-
rue CTpaHbl. B omMHUX cTpaHax Bce KPEAMTHBIE Op-
TraHU3ali JOJKHBI COOTBETCTBOBATh TPEOOBAHM-
SIM TIapuara, B IPYTUX JIEMCTBYET IyalMCTHYECKas
MOJIENTb, TIO3BOJISIONIAA CO3/1aBaTh KaK HMCIAaMCKHE
0aHKH, TaK ¥ TPAJIUIMOHHBIC OAHKH, HE MOIJICPIKH-
Baolye TpeOOBaHMi 3THYecKkoro OaHkuHra. Kak
ormeuaer U. A. 3apumnos [2, c¢. 2], ucinaMmckuii 0aH-
KHMHT TTOKa3aj] TaKue YAUBUTEIbHBIE PE3yNbTaThl U
Tak OBICTPO Habpanm KIMEHTYpy, 4TO M B HEMY-
CYIbMaHCKUX CTpaHaX CTaJlM OTKPBIBATHCS BHAUase
«UCIIAMCKHE OKHa», a 3aTeM M TOJHOICHHbBIE (u-
JUaibl, JEWCTBYIOIIME MO MPHHIWIAM IIapHhara.
Ceromgast B Mupe HacuuThiBaeTcs okoino 300 kpyt-
HBIX HMCIaMCKHUX (PMHAHCOBBIX WHCTHTYTOB C aKTH-

! Emirates Islamic: odu. caidr.
2 Al Rayan Bank: oQwu. caiir.
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Bamu mnpumepHo 2 TpiH gon. CIIIA. Hcemamckue
(UHAaHCOBBIE TEHTPHI OTKPBITHI B BemmkoOpura-
Huy, JliokcemOypre, ®panmun, ['epmannn, benb-
run, CIIIA u npyrux rocymapctBax. MHOTHE MeX-
JTYHApOIHbIE KOMITAHUH, CTPEMSICh K TPUBJICYECHHUIO
cpencrB uHBeCcTOpoB u3 bmkHero Bocrtoka wu
A3nn, aAanTUPYIOT COOCTBEHHBbIE (DUHAHCOBBIC
MIPOAYKTHI 1Ol TPeOOBaHUS ITUYECKOr0 OAHKHHTA.
Tax, cTamo U3BECTHO, YTO METOABI, COOTBETCTBYIO-
mpie HopMam Inapuara, BHeapsaer Goldmoney mms
MIPUBIICUEHUS] MHBECTHIIMH C MCIAMCKHX PBIHKOB.
B auBape 2017 r. mpeacraBuTenn KOMIAHUH CIe-
JIaJH 3asABJIEHHWE O TOM, YTO WX CETEBble cyuera u
000pOTHBIE AKTHUBBI MPU3HAHBI COOTBETCTBYIOIINMHI
mapuary HaGmromatenbHBIM COBETOM Iapuara —
Amanie Advisors. [llapuarckuii HaOIHOIATEIBHBIN
COBET paHee ormyOIMKOoBal (EeTBbI, OCHOBBIBASICH Ha
30JI0TBIX CTaHAApPTaX, YCTAHOBJIEHHBIX OpraHU3a-
nueil mo OyxranTepckomy y4deTy u ayauty Mcmam-
ckux (punancoseix uHCTUTYTOB (AAOIFI) 1 paspa-
0OTaHHBIX B Koomepamnuu co BceMupHBIM 30510ThIM
coBeroM. Ha pgaHHBII MOMEHT BCE JICUCTBUS
Goldmoney mpoxTaabIBalOT JOPOTY TSI IPUBIIEUC-
Hus VMcnmaMCKuX MHBECTOPOB B BOIPOCAX MTHOBEH-
HBIX TTOKYTIOK, COEPEeKEHUH U TPaH3aKIMH B 30J0T€
B MHPOBOM MacinTabe Ha uX miardopme yepe3 hH-
cTpyMeHT Mciaamckoro okHa. [IpumedarensHo, 4To
KOMITaHHUsI, 00Ja/laromias UCKIIIOYUTEIHHO OOIIHUp-
HOM KIIMEHTCKOW 0a30M, yIpapisionas akTHBaAaMHU
Ha cymmy Oonee yem 1,7 muH non. CLUA, cuuraer
MIPEIOCTAaBIIEHHE YCIYT, COOTBETCTBYIOIIUX HOP-
MaM Iapuara, Ba)KHEHIINM I1aroM B TIEPCIIEKTHBE
ee pocTa ¥ pa3BUTHUST .

[TocTteneHHO K OOCYXIEHHIO BO3MOKHOCTH H
11e1eco00pa3HOCTH BHEAPEHUS B DKOHOMHKY CTpa-
Hbl WU, COOTBETCTBEHHO, pPa3pabOTKH aJeKBATHOTO
MPABOBOTO PEryIMPOBAHUS HCIAMCKUAX (HHAHCO-
BBIX WHCTPYMEHTOB TPHUXOISAT W B TOCYIAapCTBaX
orBiero CCCP, 3HaunTenpHas 4acTh HaCeICHUs
KOTOpBIX UcmoBenyer ucinam (AsepOaiimkan, Keip-
re3ckas Pecryonuka). Hambomnee najgexo B BoIpo-
caXx MMIUIEMEHTAIIMM HCIaMCKOro OaHKHHTa IpO-
nBUHYIHCH B Pecriyonuke Kazaxcran, rie GyHKIu-
OHHPYIOT HCIaMCKHe (PMHAHCOBBIE YUPEKICHUA,
JeSITeIbHOCTh KOTOPBIX PEryJupyeTcs B TOM YHCIIE
3akoHoM PecrnyOonmukm Kaszaxcran or 31 aBrycra
1995 . No 2444 «O Oankax M OaHKOBCKOW mesi-
tenbHOCTH B PecnyOnmke Kazaxcran» m coorBer-
CTBYIOIIMMH HOPMAaTHBHBIMH akTamMu HarmoHanb-
Horo banka. CriernanbHblii 3akoH «O0 ncimaMckon
0aHKOBCKOH JIeATEIbHOCTHY MPUHAT B Mae 2014 r.
B Pecniyonuke TaukukucTaH.

Jnis  Haxonmsmiencss «Imoj SKOHOMHUYECKUMHU
CaHKIUAMU» Poccuu, B KOTOPOM NMPOKUBAKOT MHJI-

3URL: http:/islamic-finance.ru/news/2017-01-30-1685 (nara
obpamenust: 17.06.2017).

M. E. Hazzar, I. E. Mikheeva, D. G. Alekseeva

Considering the main prohibitions and re-
strictions in business and banking activities of
commercial organizations, it is also necessary to
underline the following principles':

—it is unacceptable to make money out of
money in Islamic banking. Since money is a pur-
chasing power that is considered the only correct
use of money, money cannot be used to make more
purchasing power (money) without going through
the intermediate stage of their use for purchasing
goods and services;

—garar (uncertainty, risk or speculation) is
prohibited. At the same time, the contracting parties
should have a clear idea of the amounts due as a
result of the transactions conducted and should be
exempt from uncertainty, risk and speculation. In
addition, the parties cannot predetermine the guar-
anteed profit based on the principle of “undeter-
mined benefits”.

Thus, the central place in the doctrine of Is-
lamic finance belongs to the principle that money in
itself has no intrinsic value. As a matter of religion,
a Muslim cannot give money, or get money from
someone, and benefits i. e. interest (known as riba)
are not allowed. As making money out of money is
forbidden, wealth can be created only on the basis
of legitimate trade and investment in assets. Money
should be used in accordance with the principles of
Shariah*

The Islamic financial model is actively used in
the world economy being the motive economic
force in many countries including the United Arab
Emirates, Indonesia, Bahrain, Malaysia, Qatar, Iraq,
Iran, Jordan and other countries. In some countries
all financial institutions must meet the requirements
of Shariah, in others a dualistic model exists that
makes it possible to create both Islamic and tradi-
tional banks that do not meet the requirements of
ethical banking. As I. Zaripov [2, p. 2] points out,
the results of Islamic banking are so amazing and it
is getting new clients so quickly that even in non-
Muslim countries first “Islamic windows” and then
full-function branches operating according to the
principles of Sharia, began to open. Today, there
are about 300 large Islamic financial institutions
with assets of about 2 trillion US dollars in the
world. Islamic financial centers work in the UK,

! Official website Emirates Islamic.
2 Official website of Al Rayan Bank.
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Luxembourg, France, Germany, Belgium, USA and
other countries. Many international companies,
seeking to attract investors from the Middle East
and Asia, adapt their own financial products to the
requirements of ethical banking. So, it is now
known that the methods corresponding to the norms
of Shariah, are being introduced by Goldmoney to
attract investments from Islamic markets. In Janu-
ary 2017 representatives of the company made a
statement that their network accounts and current
assets were recognized as Sharia-compliant by the
Shariah Supervisory Board of Amanie Advisors.
The Shariah Supervisory Board earlier published
“fatwas” basing on the gold standards set by the
Accounting and Auditing Organization of Islamic
Financial Institutions (AAOIFI) and developed in
cooperation with the World Gold Council. At the
moment, all Goldmoney actions pave the way for
attracting Islamic investors in matters of instant
purchases, savings and transactions in gold on a
global scale via their platform of the Islamic win-
dow. It is noteworthy that the company, which has
an exceptionally large client base, managing assets
worth more than 1.7 million US dollars, considers
the provision of services in accordance with the
norms of the Shariah, the most important step in the
perspective of its growth and development®.

Gradually, some of the states of the former
Soviet Union, where a large part of the population
professes Islam such as Azerbaijan, the Kyrgyz Re-
public, are also discussing the possibility and expe-
diency of introducing the Islamic financial instru-
ments into the country’s economy and, accordingly,
development of an adequate legal regulation. The
most advanced among them in the matter of im-
plementation of Islamic banking is the Republic of
Kazakhstan, where Islamic financial institutions are
regulated by the Law of the Republic of Kazakh-
stan dated August 31, 1995 No. 2444 “On Banks
and Banking Activities in the Republic of Kazakh-
stan” and the relevant regulatory Acts of the Na-
tional Bank. The Special Law “On Islamic Banking
Activities” was adapted in May 2014 in the Repub-
lic of Tajikistan.

For Russia, which is under economic sanctions
and where millions of Muslims live, alternative

3 Available at: http://islamic-finance.ru/news/2017-01-30-1685
(accessed 17.06.2017).
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JINOHBI MYCYJIbMaH, WCIOIb30BAHUE AJBTCPHATHB-
HBIX (QOpM (UHAHCHUPOBAHHS, B TOM YHCIE C MPH-
MEHECHHUEM WCIAMCKUX (DUHAHCOBBIX HWHCTPYMCH-
TOB, MOXET OKa3aThCsl IPaiBEPOM IKOHOMHUUECKOTO
pa3BUTHUS U HEOOXOMUMON OCHOBOM MJIsT TIPHUBIICUC-
HUSI B CTPaHY CTOJb HEOOXOAMMBIX HHOCTPAHHBIX
WHBECTHIINI, B TOM YHClie U3 cTpad Aszuu u brimk-
Hero Bocroxka.

BwmecTe ¢ TeM CyIecTByIOIME 3HAYUTEIHHBIC
pa3Iuuns B OCHOBHBIX MPHUHITUIIAX U METOMAX OCY-
IIECTBICHUS OAHKOBCKHUX OMEpPAllMA M CHEIOK HC-
JIAMCKOTO OAaHKWHTA, MOIXOME K «JTMIHOCTH» KITH-
€HTa, yMpaBlIcHUS OAHKOBCKUMH PHUCKaMH, KOH-
TPOJIsl ¥ HaI30pa 32 COOTBETCTBHEM OaHKOBCKOM
JESITETLHOCTH HE TOIBKO HOPMATUBHBIM yCTaHOBIIC-
HUSM, HO W TPUHITUIAM Iapuata O0O0yCIOBIHBAIOT
BO3HHUKHOBEHHE TIPOOJIEM B MPABOBOM PEryIUpOBa-
HUH STHYECKOTO (aJIbTepHATUBHOT0) OaHKWHTA.

CymIecTBYIOT pa3iIMdHbIC TTOAXOABI K BOIIPOCY
0 BO3MOKHOCTH HWMILUIEMEHTAIMH B POCCHHCKYIO
MIPAaBOBYIO CHUCTEMY HWHCTPYMEHTOB HCIIAMCKOTO
GAHKMHTA, OT MOJHOTO HENPHHATHS' 10 HEOOXOmH-
MOCTH CO3JIaHMsI COOTBETCTBYIOLIEH HOPMAaTUBHOMI
OCHOBBI.

Jlist omipeneneHus BEKTOpa Pa3BUTHUS POCCHIA-
CKOr'0 3aKOHOJIATENIbCTBA B chepe UCIaMCKOro OaH-
KHHTa CO37aHa COOTBETCTBYIOMIAs pabodas TpyImima
banka Poccun, yrBepnusmas B 2016 r. JlopoxHyro
KapTy IO BHEAPEHWIO MApTHEPCKOTO OAHKWHTA B
Poccun, u3BECTHBIN MHTEpPEC K €ro pa3BUTHIO MPO-
sisitor COoepOank Poccum, BremskoHoMOaHK u
Ipyrue KpymHble 0aHku. B paMkax Hagama peau-
3alUM JOpoKHON KapThl B MapTe 2016 r. B Kazanu
COCTOSIIOCH OTKphITHE mepBoro B Poccuum IlenTpa
MapTHEPCKOro (MCIaMCKOro) OaHKHWHTA, KOTOPBIHA
Oyner paboTarh B COOTBETCTBHUU C IMPUHI[UIIAMHU
MapTHEPCKOro (PMHAHCHUPOBAHHUS, MPUMEHIEMbIMHU
B crpanax lOro-Bocrounoit Asum u bnumknero
Bocroka.

B kadecTBe anpTepHATHBBI pacCMATPHBACTCS
BO3MO)KHOCTh co3janus B Poccuu sTrueckoit (mpa-
BOCIIaBHOM) CHCTEMBI JIOJIEBOro (hPMHAHCHUPOBAHUS
NPEANPUATAN, TaKKE OCHOBAHHOM Ha MPUHIIMIIAX
J0eBOro (DMHAHCHPOBAHUS W IPEILyCMaTpUBArO-
e 3ampeT POCTOBIIMYCCKUX MPOIICHTOB, YTO OT-
paxeHo euie B Berxom 3aBere.

ITo 3ampicny pa3pabOTUMKOB, OaHK TOHKCH
OyZeT BBIMOJHATh TOPYYEHHS] CBOMX KIMEHTOB,
OCYIIECTBJIATh PACUCTBl MEKIY OpraHU3alUsIMH,
obecreunBaTh COXPaHHOCTH cpencTB. [Ipu sToM oH

! Tak, o muenuto 3amecrurens Ipencenarens Cosera dene-
paunn E. bymmuna, bank Poccum u 3akoHOZAaTenscTBO He
TOTOBBI K NPOHUKHOBEHHIO HCIIaMCKOro OaHkuHra // Accorua-
s poc. 6ankoB: oduu. cait. URL: http://arb.ru/b2b/news/
vitse spiker sovfeda tsb i rossiyskoe zakonodatelstvo ne go-
tovy_k_islamskomu_ban-10013335/?sphrase_id=200099 (nara
obpamenust: 17.06.2017).
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He OyleT 3aHMMaThCsl MPOEKTaMH, CBSI3aHHBIMH C
MOBBILIIEHHBIMA PHCKAMH, BBIJABATh KPEAUTHI WU
Y4acTBOBAaTh B OpPraHM3AIM{ CIEKYISITUBHOW TOp-
TOBJIM HAa BAJIIOTHOM M ()OH/IOBOM phIHKax. To ecTh
HE CTaHeT YBIIEKAThCS POCTOBIIMYECTBOM, [es-
TEINBbHOCTBIO, JIOITO HAXONMBIIEHCS B CPEIHEBEKO-
Boil EBpomne mox 3anperoM KaToJIMYeCKUX XPHUCTH-
an [6]. K arucmy m1OCTOMHCTB TpemiaraeMoil CucTe-
MBI aBTOPBI OTHOCST OTCYTCTBHE HEOOXOIMMOCTH B
MacmTabHOM  peOpPMUPOBAHHU  JICHCTBYIOLIETO
3aKOHOMATENBCTBA JIJIS €€ IPUMEHEHUS.

NmnemenTanuss B 9KOHOMUKY CTpPaHBI ajlb-
TEPHATUBHBIX, B TOM YHCIIC UCIAMCKHX, (HMHAHCO-
BBIX HHCTPYMEHTOB 00YCJIOBIHMBAET MOTPEOHOCTH B
WHTEHCU(PHUKANK TMPHEMOB TapMOHHU3ALMU HOPM
0aHKOBCKOTO 3aKOHOAATENhCTBA M HOPMATHBHBIX
akToB banka Poccun [uist opraHu3anuu yrpasieHUs
0aHKOBCKUMH pUCKaMH, 3()(HEKTHBHOTO OCYIIECTB-
nieHust 0AaHKOBCKUX OIEpaIuii U CAENOK B WHTErpa-
IMOHHBIX Tporeccax (HopMHUpPOBaHUSI  EIUHOTO
pBhIHKa OaHKOBCKUX YCIyr. B cBsizu ¢ M Imy0-
JIUYHO-TIPABOBBIE MEPHI M JOTOBOPHO-IIPaBOBHIE
(hopMbI opraHuM3anMM OAHKOBCKOW JIEATEIHLHOCTH
CTaHOBSTCS BaXHEHIINM (akTopoM obOecredeHus
(bMHAHCOBOM YCTOWYMBOCTH KPEAUTHBIX OpraHu3a-
U 1 OaHKOBCKOM 0E30MacHOCTH.

besycnoBHO, B yCIOBHSIX HEJOCTATOYHOM
00ECTIEYeHHOCTH HAaceJeHHUs] CTpaHbl KadyeCTBEH-
HBIMH W JIOCTYITHBIMH (DUHAHCOBBIMH YCIIyTaMH
CYIIECTBYeT HEOOXOIMMOCTh B Pa3BUTHH aJbTep-
HATUBHBIX (QOpM (HUHAHCUPOBAHUS, OCHOBAHHBIX
Ha 3THYECKHUX MPHUHIUIAX, U B 3TOM CMBICIE 3TH-
yeckas (IpaBOCiIaBHAsI) CHCTEMa J0JIeBOro (puHaH-
CHUpPOBaHUS MPEINpPUATHN TPEACTaBIsAeTCs yaad-
HBIM BbIOOpOM. OfIHAaKO KaK KOMILIEKC MEpOIpHs-
TUW cUCTeMa ellle He pa3paboTaHa W JUIsd ee Hemo-
CPEICTBEHHOTO BHEIPEHHUSI TOTPeOyeTcs BpeMsl.

[IpuMmeHnTenbHO K MapTHEPCKOMY OaHKUHTY
paccMaTpHUBarOTCs pa3iNYHbIEC BAPUAHTHI:

— HE MEHSTh 3aKOHOJIATEIbCTBO B MPHUHIIMIIE U
paboraTh B mpenenax CyIIeCTBYIOIIEro MpaBOBOIO
TIOJIS;

— BHECTH H3MEHEHHS B 3aKOHOAATENbCTBO, B
gacTHOCTH B DenepanbHBIA 3aKOH OT 2 JaeKadps
1990 1. Ne395-1 «O Oankax W OaHKOBCKOW mes-
TenbHOCTHY», HammoroBeiii komekce Poccuiickoit de-
nepanun: dactu mnepByio (DegepanbHbIN 3aKOH OT
31 miona 1998 r. Ne 146-®03) u Bropyio (Dene-
panbHbI 3akoH oT 6 aBrycra 2000Tr. Ne 117-D3)
I'paxxanckoro komekca Poccuiickoit ®enepanny,
Jpyrue HOpMaTHBHBIE TPABOBbIE M HOPMATHBHBIE
aKThI;

23a mepuon 2014-2016 rr. B Tocymapcrennyto Jlymy ®C
BHECEH DAl 3aKOHOIIPOEKTOB, HANPABJICHHBIX HA PEryIHpOBa-
HHME OT/ICJIBHBIX JIEMEHTOB MAapTHEPCKOro OAHKHMHIA, OJHAKO
OHH He OBbUTH NPHHSTHIL.

Legal Aspects of Ethical (Islamic) Banking (Case Study of a Murabaha Contract)

forms of financing, including the Islamic financial
instruments, may become a driver of economic de-
velopment and a necessary basis for attracting
much-needed foreign investment from the countries
of Asia and Middle East.

At the same time the existing significant dif-
ferences in the basic principles and methods of
conducting banking operations and transactions in
Islamic banking, the approach to the “identity” of
the client, the management of banking risks, control
and supervision of the conformity of banking ac-
tivities not only to normative regulations, but also
to the principles of Shariah cause problems in the
legal regulation of ethical (alternative) banking.

There are various approaches to the issue of
how to implement the instruments of Islamic bank-
ing in the Russian legal system, from complete non-
acceptance' to the need for an appropriate regulato-
ry framework.

To determine the vector of development of the
Russian legislation in the sphere of Islamic bank-
ing, a working group of the Bank of Russia was
established, which approved the Road Map for im-
plementing partner banking in Russia in 2016.
Sberbank of Russia, Vnesheconombank and other
large banks show a certain interest in its develop-
ment. As part of the implementation of the Road
Map in March 2016 in Kazan the first Russian part-
ner (Islamic) Banking Center was opened. It will
work in accordance with the principles of partner
financing applied in the countries of Southeast Asia
and Middle East.

As an alternative it is considered to be possi-
ble to create an ethical (orthodox) system of equity
financing of enterprises in Russia also based on
the principles of equity financing and prohibiting
usurious interest which is reflected in the Old Tes-
tament.

According to the idea of the developers, the
bank will fulfill the orders of its customers, make
settlements between organizations and ensure safe-

! To Bushmin E., Deputy Chairman of the Federal Council, the
Bank of Russia and Russian legislation system are not ready to
accept Islamic banking. Official website of the Association of
Russian Banks: Available at: http://arb.ru/b2b/news/vit-
se_spiker sovfeda tsb i rossiyskoe zakonodatelstvo ne goto
vy_k islamskomu_ban-10013335/?sphrase_id=200099 (ac-
cessed 17.06.2017).
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ty of funds. At the same time, it will not participate
in risky projects, issue loans or organize speculative
trading at currency and stock markets. In other
words, it will not become interested in usury, which
by the way was prohibited by Catholic Christians
[6] of the medieval Europe for a long time. To the
authors, one of the advantages of the proposed sys-
tem is that a full-scale reform of the current legisla-
tion is not needed.

Introduction of alternative, and especially Is-
lamic, financial instruments in the country’s econ-
omy determines the need for intensifying the meth-
ods of harmonization of the banking legislation
norms and the Bank of Russia’s regulations for ar-
ranging banking risk management, effective im-
plementation of banking operations and transac-
tions in the integration processes of forming a sin-
gle banking market. In this regard, public-law
measures and contractual and legal forms of organ-
izing banking activities become the most important
factor in ensuring the financial stability of credit
institutions and banking security.

Of course, at the time when population needs
affordable financial services of high quality, devel-
opment of alternative forms of financing based on
ethical principles is required, and in this case the
ethical (orthodox) system of equity financing of
enterprises is a good choice. However, as a set of
measures the system has not been developed yet
and it will take time to adapt it.

With respect to partner banking, different op-
tions are considered such as:

—not to change the law basically but work
within the existing legal environment;

—to amend the law and, in particular, Federal
Law No. 395-1 of 02.12.1990 “On Banks and
Banking Activities”, the Tax Code of the Russian
Federation: Part One (Federal Law No. 146-FZ of
July 31, 1998) and Part Two (Federal Law No. 117-
FZ of August 06, 2000) of the Civil Code of the
Russian Federation as well as the normative legal
and regulatory acts”.

2 At the period of 20142016 a few draft laws were submitted
for consideration in State Duma. Their content concerned the
issues of regulation of separate elements of partner banking.
However they were not approved.
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— (¢opMHpOBaHNE MAPTHEPCKOTO OAHKOBCKOTO
OKHa B paMKax JIEMCTBYIOIIEr0 3aKOHOJATEIbhCTBA
Poccuiickoii deneparuu, pa3BUTHE MHUKPO(PHUHAH-
CHPOBaHHS M CTPaxOBaHUS, OCHOBAaHHBIX HAa WC-
MOJIb30BaHUH PUHIIUIIOB TAPTHEPCKUX (PHHAHCOB.

OmnpeneneHne BEKTOpa COBEPIICHCTBOBAHUS
OTEUECTBEHHOT'O 3aKOHOJATENbCTBA B ENIAX Pa3BU-
THS TAPTHEPCKOTO OaHKWHTA SBISIETCS BasKHEHIIIEH
3ajJ1aueil 03/10pPOBJIEHUS] POCCUMCKON IKOHOMHUKH.

[pyroil BaxkHelen 3anadell sIBISETCS 3aKO-
HOJaTenbHOE (HOPMATHBHOE) 3aKpervieHHEe O0Co-
OCGHHOCTEH WCIaMCKUX OaHKOBCKMX IPOJYKTOB
(ycmyr), KOTOpbI€ IO MPUHIUIY UX (OPMUPOBAHUS
TPaJMIIMOHHO JEJIATCSA HA TPU TUIIA :

— OCHOBAHHBII Ha TAapTHEPCTBE (WIH «pasfe-
JICHHSI TIPUOBLIM / TPUOBLIN M YOBITKOB»): Myjapa-
0a 1 MyIapaka;

— OCHOBAaHHBI Ha YYaCTHHM B CHeNKax (WiIH
«J107ITa 110 CJIeNKey): Mypabaxa, upKapa (JU3UHT),
cajaMm, HCTHCHA, WCTUDKpAp, Kapayal — Xacad,
BaJUs;

— OCHOBAaHHBI Ha OIUIaTeé KOMHUCCHH (TapH-
¢oB) OanHka (WIN «KOMHCCHOHHBIE» MPOAYKTHI):
Bakaja (aKKpeIauTHB).

COOTBETCTBEHHO, /IS POCCHUCKHX OaHKOB,
HE3HAKOMBIX C MPAaBOBBIMH OCOOCHHOCTAMHU (DyHK-
LMOHMPOBAHNS MHCTPYMEHTOB MapTHEPCKOTro OaH-
KHHTa, HEOOXOIMMO pa3padoTarh CTaHAapThl MapT-
Hepckoro OaHKMHTa M CBS3aHHBIX C HUM YCIYT,
CTaHJAPTHBIX (OPM JIOTOBOPOB M METOTUYECKHE
PEKOMEHIAIUH TI0 MPEOCTABICHHIO YCIyT B chepe
naptaepckoro 6ankuara. Oc000e BHUMAHHUE JAHHBIC
BOMpOCaM YAEIEHO B yTBepkAeHHo! Paboueil rpyn-
noi banka Poccun JlopoxHOI KapTe 10 pa3BUTHIO
MapTHEPCKOro OaHKWHTa M CBS3aHHBIX ¢ HUM (u-
HaHCOBBIX yciyr B Poccuiickoit Denepanuu.

WHCcTpyMeHThl mapTHEpCKoro OaHkuHTa 0asu-
PYIOTCSI Ha OCHOBOITOJIATAIOIIMX MPUHIIMIIAX IIapH-
aTa U TEOJIOTMYECKOW JOKTpHUHE. 7 JeKaldpst B pam-
Kax exerojHoi 15-i xoHdepenmu OpraHu3aniu
OyXrajaTrepckoro ydera W ayJuTa HCIaMCKUX (u-
HaHcoBbIX yupexxnennii (AAOIFI) u Becemupnoro
0aHKa 10 UCITAMCKOM SKOHOMHKE M (PMHAHCAM IO/~
MMCaHbl COMIAIIICHNS O MEPEeBOIe BCEro TEKCTa Ia-
pPHATCKUX CTAaHIAPTOB OpraHU3aIlMN Ha PYCCKUH U
(pany3ckuii s3p1ku. YacTh cTaHIapTOB YyXKe Iepe-
Befenbl”. OJHAKO TIPH UX MEpeBOje U afanTaliu
BO3HUKAIOT HEKOTOPHIE MTPABOBHIE MTPOOIEMBI.

Bo-miepBbIX, cTaHmapTel HE SBISIIOTCS HOpMa-
TUBHBIM aKTOM MPSIMOTO JCHCTBHUSA, a BO-BTOPBIX,
YPE3BBIYANHO CIIOKHBI JJISI BOCHIPHUATHS IIHPOKUM
KpPYroM IpaBOMpPUMEHHUTENEH, BKIIIOYast CIIeUaIN-

! McnaMckuil LEHTp KOMIIETCHLMM HCIaMCKOro OW3Heca U
¢unancoB Poccum: odun. caiit. URL: http:/ibfd-fund.ru/
about-islamic-banking (nara obpamenus: 17.06.2017).

2 URL: http://www.muslimeco.ru/onews/2305/ (nata obparie-
Hus: 17.06.2017).
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CTOB OAaHKOBCKOTO Jielia M MpaBa, MOCKOIbKY CO-
JiepIKaT HE COBMAJAIONIME C COJCPIKAIIUMUCS B
pOCCHﬁCKOM IIpaBC MOHATUA W NPaBOBBLIC KaTEro-
pun, a HCKOTOPLIC YCTAHOBJICHUSA HCKOHKPCTHBI
(HanpumMep, (QOpMYIHpOBKA «IIOKa CTOPOHBI HE
pasoiayresi» Uit 0003HaYCHHSI BPEMEHHOTO OTpe3-
ka). JIns moHMMaHUs JaHHBIX TEKCTOB HEOOXOIMMO
3HAaTb HOPMbI IIapuaTta, JOKTpHUHY UCjlaMa U MHCHUSA
YUEHBIX-TEOJIOTOB, 3a4aCTYI0 HEIOCTYITHBIX POCCHIi-
CKOMy MpaBonpuMenuTento. CienoBarenbHo, HE0O-
XoauMa pa3paboTka HaydHBIX KOMMEHTapHEB WU
Pa3bsICHEHUI JIJIs1 YTOUYHEHUs psla TEPMHUHOB, IPU-
MEHSTFOIINXCS JIs1 TAPTHEPCKOTO OAaHKWHTA.

3HAYUMOCTD IIpaBUJIBHOTI'O0, KOPPEKTHOI'O0 HC-
IMOJIb30BaAHUA TCPMHUHOJIOI'UN UCIIaMCKHX (I)I/IHaHCOB
B POCCHICKOM 3aKOHONATEILCTBE M IPaBONpPUME-
HCHUM, CTaHJaApTHU3alluKu HCIAaMCKHX q)HHaHCOBBIX
CHICJIOK CIIOKHO TepeolneHuTs. Kak ormedaer
M. B. KaimmynnnHa, «B HacTosIlee BpeMs MCIIaM-
CKHC Q)HHaHCOBbIe CTaHJapThI COACPIKAT KaK IMOHA-
THS, KOTOPbIE MOXHO JIETKO M 3()(EKTUBHO mepe-
JaTh PYCCKOS3BIYHBIMU aHAJIOraMu (HaIp uMep,
crenka myaapada MoxeT ObITh Kilaccu(UIMpoBaHa
KaK JIOBEPUTEIILHOE YIIPABIICHHUE), TaK U crenudu-
YCCKUE TCPMUHBI, U IOHATUS, HC UMCIOIIUE ITPAMO-
ro oOIIeynoTpeOMMOro aHajora B PyCCKOM SI3bIKE
(HampuMep, CyKyK, Hauiydliee UCIIOTHEHne 00s13a-
TCJIbCTBA, YMBIIUICHHOC 3aTATMBAaHHEC IIOTAalICHUA
3aomKeHHocT» [3, ¢. 122].

COOTBETCTBEHHO, «OT TMPABWJIBHOM Mepeaadn
U NPpUMCHCHHUA TCPMUHOJIOIMH 3aBUCHUT B TOM 4YHC-
Jie U ycnex JajbHEHIero pazBUTHs MOJOIOH OT-
pacnu ucnamckux (UHaHCOB Kak B Poccum, Tak u
Ha nipocTpancte CHI» [3, c. 123].

OcHoBHBIE 0c00eHHOCTH (PMHAHCHPOBAHUS
10 10roBopy Mypafaxa B HCJIAMCKOM NpaBe

B uciiamckoMm npaBe NpenycMOTPEHBl pas3ind-
HbIE CI0CO0bI (PMHAHCUPOBAHMS 3aEMIIUKOB, OJHA-
KO OJIHUM M3 Haubosee BOCTPEOOBAHHBIX SIBISCTCS
mypabaxa [9, p.6]. IlepBonauanmpHO Mypabaxa
omnpernensyach kKak OMp:KeBasi CIENKa, B KOTOPOIi
MOKyIIaTeNb MPHOOpeTaeT MpeIMeTsl y IMpoJaBla
M0 OIpPEACICHHON IIeHE, BBIMJIAYMBACMONH MPOJIaB-
iy. IIpennonaranocs, 4To mpomasen OyneT TOYHO
pacKpbIBaTh CBOM pAacCXofbl, TaK YTO IPHUOBLIHL
(Maprxa) MoxeT ObITH cornacoBaHa TouHo. Cieno-
BaTeIbHO, JTOT BHJ MPOAAXKHU sBIsiercs (HOpMOit
«JIOBEpUTENIBHOM MPOAAXKHU», IMOCKOJIbKY TOKyMa-
TCJIb JOJIDKCH BEPUTH, YTO IIPOAABCH PACKPBIBACT
peajbHyr0 CTOUMOCTb. Eciu Tpeiiaep neicTByer ot
MMEHU JAPYrol CTOPOHBI B IIOKYIIKE TOBapa, HAILICH-
Ka MOJKET PaccMaTpHUBaThCS B KaYeCTBE OIUIATHI 32
yCIIyry Tpeiiepa B IOMCKE, TPAHCIIOPTUPOBKE M
J0CTaBKe TOBapoB. Kak oTMeualoT mcciaenoBaTent,
9TOT BUJI TPOJIAYKK TOBAPOB 3a JICHBI'W CIIEYET OT-
JINYATh OT CJCJIKH, B KOTOpOW OaHK WM (PUHAHCO-

M. E. Hazzar, I. E. Mikheeva, D. G. Alekseeva

—to create a partner banking “window” within
the current legislation of the Russian Federation,
develop microfinance and insurance, based on the
principles of partner finance.

It is necessary to understand how to improve
the domestic legislation in order to develop partner
banking which is most important for the economic
recovery of Russia. Another important task is the
legislative (normative) adaptation of the features of
Islamic banking products (services), which are tra-
ditionally divided into three following types' ac-
cording to the principle of their formation:

—based on partnership (or “sharing profits /
profits and losses”): mudaraba and musharaka;

—based on participation in transactions (or
“transaction / business debt”): murabaha, ijara (leas-
ing), salam, istisna, istijrar, kardul-hasan, vadiya;

—Dbased on payment of fees (tariffs) of the
bank (or “commission” products): vakala (letter of
credit).

Accordingly, for Russian banks that are not
familiar with the legal peculiarities of the partner
banking instruments it is necessary to develop
standards for partner banking and related services,
standard contract forms and methodological rec-
ommendations on services in the sphere of partner
banking. Particular attention is paid to these issues
in the Roadmap for the development of partner
banking and related financial services in the Rus-
sian Federation approved by the Bank of Russia’s
working group.

The partner banking instruments are based on
the fundamental principles of Shariah and theologi-
cal doctrine. December 7, within the framework of
the annual 15th conference of the Organization of
Accounting and Audit of Islamic Financial Institu-
tions (AAOIFI) and the World Bank on Islamic
Economy and Finance, agreements were signed on
the translation of the entire text of the organiza-
tion’s Sharia standards into Russian and French.
Some of the standards have already been translat-
ed’. However, when translating and adapting, some
legal problems arise.

First, the standards are not a normative act of
direct action, and secondly, they are extremely dif-

' The official site of the Islamic Center for the Competence of
Islamic Business and Finance in Russia: Available at: http://ibfd-
fund.ru/about-islamic-banking (accessed 17.06.2017).

2 Shariah AAOIFI standards will translate into Russian and
French languages. Available at: http://www.muslimeco.ru/
onews/2305/ (accessed 17.06.2017).

140

ficult for perception by a wide range of legal practi-
tioners, including banking and law specialists, be-
cause they contain concepts and legal categories
that are inconsistent with the Russian law, and
some sound too uncertain (for example, the phrase
“until the parties go their separate ways” to desig-
nate a time interval). To understand these texts it is
necessary to know the norms of Sharia, the doctrine
of Islam and the opinions of theological scholars,
often inaccessible to the Russian law enforcers.
Therefore, it is necessary to develop scientific
comments or specifications to clarify a number of
terms used in partner banking.

Proper use of the terminology of Islamic fi-
nance in Russian legislation and law enforcement,
standardization of Islamic financial transactions is
very important. As noted by M. Kalimullina, “at
present Islamic financial standards contain concepts
that can be easily and effectively transmitted via
Russian-language equivalents (for example, a
mudaraba transaction can be classified as trust
management), and specific terms and concepts that
do not have a direct common analogue in the Rus-
sian language (for example, sukuk, the best perfor-
mance of the obligation, intentional delay in debt
payment” [3, p. 122].

This means that “success of the further devel-
opment of the young branch of Islamic finance
both in Russia and in the CIS depends mainly on
correct translation and implementation of termi-
nology” [3, p. 123].

The Main Features of Financing under a Mu-
rabaha Contract in Islamic Law

Islamic law offers various ways of financing
but one of the most popular is murabaha [9, p. 6].
Initially, murabaha was defined as an exchange
transaction in which the buyer purchases items
from the seller at a certain price paid to the seller.
It was assumed that the seller would disclose his
expenses so that the profit (margin) can be agreed
accurately. Consequently, this type of sale is a
form of “trust sale”, since the buyer has to believe
that the seller is disclosing the real value. If a trad-
er is acting on behalf of the other party in the pur-
chase of goods, the mark-on can be considered as
a payment for the trader’s service in the search,
transportation and delivery of goods. As research-
ers say, however, this type of sale of goods for
money should be distinguished from the transac-
tion in which a bank or financial institution buys
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BOC YYPEKJCHUE MOKYMalT OOBEKT M OJHOBpE-
MEHHO TPOJAIOT €ro ¢ BHITOIOW ISl KIMEHTa. JTa
orepaiusi HasblBaeTcss «Mypabaxa Ha TOKYIIKY-
3aKa3urkay. [ HEKOTOPBIX KOMMEHTATOPOB, MY-
pabaxa K IOKYIKE-3aKa34hKy SBISIETCS CIIOPHBIM
MCTOAOM, ITOCKOJIBKY OH JIETKO MOXET OBITh HC-
MOJIb30BaH B KAYECTBE CPEICTBA 00X0/1a 3ampera Ha
puba. 31mech 1eTb COCTOMT B TOM, YTOOBI CHATH
JIeHbI'M, @ He TOProBaTh ToBapaMu. B OonbImmHCTBE
COBPEMEHHBIX MCIaMCKUX (DMHAHCOBBIX OMepaIuit
€N JOCTUTAIOTCS C ITOMOIIBLI0 KOMOMHAITUA WHBIX
XaJJIBHBIX KOHTPAKTOB : .

JloroBop Mypabaxa SIBISIETCSI «OCHOBOW HC-
mamckoro 6ankuuray [8, p. 13]. Tpaguunonuo my-
pabaxa HCHONb3yeTcsl ISl OCYIICCTBICHUSI aKTHB-
HBIX onepanuil OaHka, Ui IeJeld HKCIOPTHO-
UMIIOPTHOTO (PMHAHCHPOBAHUS M (PUHAHCUPOBAHUS
o0opoTHOro kKamurana. B pamkax caenku ocy-
IIECTBIISETCS TPOaaka ¢ HAICHKOW OaHKOM Kako-
ro-nmubo OIpEJIeTICHHOI0 aKTWBa KIHMEHTY, paHee
npuoOpeTeHHoro caMuM OaHKoM. JloxomoM OaHKa
oT JIaHHOfI oncpanuun ABJISICTCA HallCHKA, yCTaHaB-
JMBaeMas UM B JIOTOBOPE C KJIHEHTOM .

TpeboBaHusT K 3aKIFOYCHHIO JIOTOBOpa Mypa-
0axa yCTaHOBIJICHBI IIApUATCKUM cTanmaptom Ne 8
«Mypabaxa»® (mamee — Crammapt Ne 8). Onnako
WCTOJIb30BAHNE YKAa3aHHOro (MHAHCOBOrOo WH-
CTpYMEHTa B CTpaHaX HEHCIIaMCKOTO MpaBa BO3-
MOXHO TOJIbKO B TOM CJIydae, €CiiM dTO He MPOTH-
BOPEUUT 3aKOHOJATEIbCTBY CTPaHbI, B KOTOPOIi
OyZIeT OCYIIECTBIATHLCS MPABOIPUMCHEHHE.

Ananu3z Cranmapra Ne 8§ mo3BOJsIeT caenarh
BBIBOJL O TOM, YTO peaju3anus Mypadaxu ocy-
LICCTBIISICTCS B HECKOIIBKO ATAIOB, BKIIOYAIONIHNX B
ce0sT COBEpIIICHNE PA3IMIHBIX NEHCTBUN W CIEIOK,
a HMMEHHO: O0palleHHe KIWEHTa K KpPEIUTOpy C
pochOoi mpuodpecTr ToBap; OOCMIAHUE KIMCHTA
npuoOpecTH TOBap; MOKYIKa TOBapa KPETUTOPOM;
JIOTOBOP Mypabaxa.

Cornacno Crangapty Ne 8, mepBble TpH dTara
MPEANIECTBYIOT 3aKIFOYEHHUIO JIOTOBOpa Mypabaxa.

Ob6parienue KIMEHTa C 3asBI€HHEM B (PMHAH-
coBoe yupexenne’ (1anee — KpeauTop TH60 GAHK)
0 MPHOOPETEHNH JUIsi HETO OIPEEICHHOro ToBapa
y TIOCTaBIIMKa (mamee — oOpaiieHue) SBISCTCS

"'URL: http://www.islamic-finance.com/item murabaha_f.htm
(mara obpamenus: 17.06.2017).

2 URL: http://islamic-finance.ru/board/8-1-0-11 (mara obpamie-
Hust: 17.06.2017).

3 Illapuarckuii crangapt Ne 8 mpunst Illapuarckum COBETOM
Ha 3acenanuu Ne 4, npoeneHHoM ¢ 25 no 27 Cadapa 1421 r.
o Xukpe, uro coorBeTcTByeT 29-31 Masa 2000 r. Beut usnan
4 Pabu amb-ABaans 1423 r. mo XumKpe, UTO COOTBETCTBYET
16 mas 2002 1.

4B Crangapre Ne 8 1IpeycMOTPEHO, YTO KPEAUTOPOM IO JI0-
roBOpy Mypabaxa MoxeT ObIT Jr00ast (pUHAHCOBas OpraHu3a-
1ust. OnHako B paboTe B KauyecTBE KPEJUTOPOB OymyT pac-
CMaTpUBAThCs OaHKH.
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IEPBbIM OTAIllOM U 00s13aTeIbHBIM YCJIIOBHUEM IIpU-
oOpeTeHusT ToBapa OAHKOM y TMOCTABIIUKA IS T1O-
CIIENYIOIIEH MPONAXKH JTOr0 TOBapa KIHMEHTY I10
JIOrOBOPY Mypabaxa.

B Cranmapre Ne § He mpemycMOTpeHO BCTpEU-
HOE JIEHCTBUE OT KpeIUTopa.

Ob6emanne OaHKy mTpuOOpecTH TOBap, KyIl-
JICHHBIH TI0 ero mpockOe (manee — oOemaHue) —
CIICMYIOIIMI dTarl, KOTOPHI HE SBISETCS 00s3a-
TENbHBIM IIPH pealn3alru Mypabdaxu, OIHAKO Ha
MpaKTUKe, KaK MpaBuio, Beerga peanmsyercs. Co-
riacHo 1. 2.3.2. Crangapra Ne 8, obemianue He sB-
JISIETCSI YaCThIO TOTOBOpa Mypabaxa.

B Crannmapre Ne 8§ mpemycMoTpeHa BO3MOXK-
HOCTh OTMEHBI OOemaHusi cTtopoHamu. Kpemutop
HE MOXKET IPUHYIUTH KJIMEHTA MPHOOPECTH TOBAp,
KOTOPBIN OH KYTIHJI JIs1 HETO IO €ro Mpochoe.

C y4eToM M3JIOKEHHOT'O0 MOXKHO C/IeaTh BbI-
Bog o ToM, uto B Crammapre Ne 8 He ompeneneH
XapakTep B3aMMOCBA3ZU MEKIY ﬂeﬁCTBHHMH KJIN-
eHTa MpH oOpalleHuu B 6aHK, a TakKe ero odema-
HUEM TIPUOOpECTH TOBap M JIOTOBOPOM Mypabaxa
U OTCYTCTBYET HE0OXOIUMO € HOPMATHBHOE pEry-
JIMPOBAHUEC, YTO MOXET NPUBECTHU K CIIOPHBIM CH-
TyaLHsIM.

Crannmapt Ne 8 ycranaBnuBaeT oOmue mpaBH-
J1a ohopMIIeHHUsT 00paleHus ¥ OOCIaHus KIMCHTA:

— obOpallieHue U OOelaHUe KIMEHTa MpUuoope-
CTH TOBap MOT'yT 6])ITL O(I)OpMJ'IeHBI KaK OTICIIbHBI-
MU JOKYMCHTaMH, TaK OJHUM O6HII/IM JOKYMCHTOM
(m. 2.1.3);

— B oOpaIeHnu U 00eIIaHuu MOXKET OBITh yKa-
3aH OHpe}IeHeHHBIfI HNCTOYHHK ITOCTaBKM TOBapa,

— B OOCIIAHWH MOXKET COJNIEPKATHCS YCIIOBUE
00 oTrcpouke omathl (1. 2.3.4.); HallEHKY Ha TOBap
(m. 2.3.4.);

— TOKYMEHT JOJDKEH OBITh TPENCTaBICH B
Hajnexaied ¢popme (1. 2.1.3.), a UMEHHO: B TTUCh-
MEHHOM BHJIE; COCTABJICH B IPOW3BOJBHOW JHOO
cTangaptHoi ¢opme 6anka (. 2.1.3.);

— JIOKYMEHT JIOJDKEH COZIepKaTh TOMIUCH KIIU-
edTa (m. 2.1.3);

— ycnoBusi oOelaHusl KIHEHTa TMPHOOPECTH
TOBap JI0 3aKJIIOYCHUS JIOTOBOopa Mypabaxa MOryT
OBITh M3MEHEHBI IO CONIANICHHIO CTOPOH, Kacaro-
mMeMyCsa OTCPOYKHM OIlIaTbl, HAICHKHW WM HHBIX
ycnoBuii (1. 2.3.4).

Ilpuobpemenue 6anxom mosapa 6 cobcmeen-
HOCMb — mpemuil sman mMypadaxu.

ITo conmepkaHuio JIaHHBIA JIOTOBOP SIBISIETCA
JIOTOBOPOM KYTIJTH -TIPOJIaXKH.

Cranmaptrom Ne 8 mpemyCMOTpPEHBI CIEmyIo-
e OCHOBHBIE O0s3aTelbHbIE YCIOBHS KYIUIH-
MPOJIAKK TOBapa:

— B OTHOUICHUHM TOBapa JOKHO OTCYTCTBO-
BaTh COIIACHE JIMYHO OT KIIMEHTA Ha MPEJJIOKECHUE
MOCTABIIKMKA O MPHOOPETEHNUHU TOBapa;

Legal Aspects of Ethical (Islamic) Banking (Case Study of a Murabaha Contract)

real estate and simultaneously sells it with the bene-
fit for the customer. This operation is called “Mu-
rabaha of purchase — in favor of the customer”. For
some commentators, murabaha of purchase in favor
of the customer is a controversial method, as it can
ecasily be used as a means of avoiding the ban on
riba. The goal here is to withdraw money, not to
trade commodities, and in most modern Islamic
financial transactions the goal is achieved via a
combination of other halal contracts'.

The contract of murabaha is the “backbone of
Islamic banking” [8, p. 13]. Traditionally, muraba-
ha is used to perform some active operations of the
bank for the purposes of export-import financing
and working capital financing. As part of the trans-
action, a sale is made by the bank with a mark-up
of a certain asset, previously purchased by the
bank, in favor of the customer. The income of the
bank from this transaction is the mark-up specified
in the contract concluded with the client?.

The requirements to be met when concluding a
murabaha contract are stipulated in Shariah Stand-
ard No.8 “Murabaha™ (hereinafter — Standard
No. 8). However, implementation of this financial
instrument in the countries of non-Islamic law is
possible only if it is not contrary to the legislation
of the country in which it will be used.

Analysis of Standard No. 8 allows us to con-
clude that the implementation of murabaha is carried
out in several stages, including various actions and
transactions, such as: the client comes to the creditor
with a request to purchase the goods; then the client
promises to buy out the goods; the creditor purchases
the goods; murabaha contract is signed.

According to the Standard No. 8, the first
three stages precede the conclusion of a murabaha
contract.

The stage when the client comes to the finan-
cial institution® (hereinafter referred to as a credi-
tor or bank) with a request to purchase a certain
product from the supplier on his behalf (hereinaf-
ter referred to as the application) is initial. It is an
obligatory condition for the purchase of the goods

! Available at: http://www.islamic-finance.com/item_muraba-
ha_f.htm. (accessed 17.06.2017).

2 Available at: http://islamic-finance.ru/board/8-1-0-11 (acces-
sed 17.06.2017).

3 Shariah Standard No. 8 was adopted by the Shariah Board at
Meeting No. 4, held from 25 to 27 of Safar in the year 1421 of
Hijra, which corresponds to May 29-31, 2000. It was published
on 4th of Rabi al-Awalaal 1423 of Hijra that corresponds to
May 16, 2002.

4 Authors’ note: Under Standard 8 any financial institutional
can become the creditor within a murabaha contract. However
in this document “the creditor” is related only to banks.
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by the bank from the supplier for the subsequent
sale of this product to the customer under a mura-
baha contract.

Standard No. 8 does not specify any counter-
action from the lender.

The promise given to the bank i.e. to buy out
the goods purchased (hereinafter — the promise) is
the next stage which is however not mandatory
when murabaha is performed, but in practice, as a
rule, it is always fulfilled. According to clause
2.3.2. of Standard No. 8, the promise is not a part of
the murabaha contract.

According to Standard No. 8 it is possible for
both parties to cancel their promises. The lender
cannot make the customer purchase the goods that
were bought for him at his request.

In view of the foregoing, it can be concluded
that the client’s actions are not interrelated whether
it is addressing the bank or his promise to buy out
the goods or a murabaha contract. None of them is
regulated which may lead to disputes.

Standard No. 8 just specifies general rules of
the client’s behavior when coming to the bank and
promising:

— the client’s visit to the bank and his promise
to buy out the goods can be shaped as separate doc-
uments or as one general document (clause 2.1.3);

— a certain source of goods supply can be spec-
ified in the application form and document proving
the client’s intentions (promise);

— the “promise” document may contain a pro-
vision on deferment of payment (clause 2.3.4.) and
a mark-up on the goods (Section 2.3.4.), if needed;

—the document to be presented in a proper
form (clause 2.1.3.) in writing;

— prepared at random or in the standard form
of the bank (clause 2.1.3.);

— the document must be signed by the custom-
er (clause 2.1.3).

— the terms of the client's promise to purchase
the goods before the conclusion of the murabaha
contract can be changed by agreement of the parties
if they relate to the deferral of payment, mark-up or
other terms and conditions (clause 2.3.4.).

The purchase of the goods by the bank as
property is the third stage of murabaha.

The content of this contract is similar to that of
an ordinary contract of sale.

Standard No. 8 stipulates the following basic
conditions of goods purchase:

—1in respect of the goods, there must be no
consent from the client to the supplier’s offer to
purchase the goods;
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— JIOJKHBI OBITH aHHYITMPOBAHBI JIOObBIE TIpeT -
HIECTBYIONINE JJOTOBOPHBIE OTHOIIICHHS, CBA3aHHBIC
C IIOCTaBKOM TOBapa;

— TOBap HE MOXKET OBITH MPHOOPETEH C MPaBOM
00paTHOTO BBIKYIA JJISl KJIMEHTA;

—1IIeHa TOoBapa NpH TOKYyIKe OaHKOM Y IIO-
CTaBIIMKA JIOJDKHA OBITh HE BBIIE PHIHOYHOM;

— 10 00IIeMy TpaBUTy OaHK CaMOCTOSTEIBLHO
JIOJDKEH TPrUoOpECTH ToBap.

3axnouenue 0oeosopa mypabaxa — yemeep-
molil sman.

W3 ob6mero cmeicna Cranmapra Ne 8 crenyer,
YTO JOrOBOp Mypabaxa mpeacTaBiser coboil co-
IJIalIeHne, o0 KOTOpoMy OaHK 00s3yercs mepenaTth
KIMECHTY MMYIIECTBO (TOBap), paHee MpHOOpETEeH-
HOEC camMHM OaHKOM B CBOK COOCTBEHHOCTH IO
npoch0e KIMEHTa, a KINEHT 00s3yercs MPUHSTH H
OIUTATUTh TOBAP C 3apaHee OrOBOPCHHOW HAIlCHKOW
Ha IEePBOHAYAIILHYIO 1ICHY.

Mypabaxa ¢ apaOcCKoro si3blka TMEPEBOAUTC 5
Kak Ipojaxka ¢ npuobuibio [1, c. 49], B cBs3u ¢ 4em
M0 CBOEGH IPaBOBOM MpPHpOZAE JIOrOBOp Mypabdaxa
CXOXK C JIOTOBOPOM KYIUIM-TIPOJIAYKH B PacCpOUKy.
IIpu stom ecth u ornmume. Tak, oruiara ToBapa B
KpEeUT TpeaycMaTpuBaeT YIUIaTy IPOICHTOB 32
MOJIb30BAHUE KPEAUTOM, YTO HE JOMYCKaeTcs II0
JIOrOBOPY Mypabaxa.

JlaHHBIN 3ampeT OCHOBaH Ha CIEAYIOUIUX Mpa-
BmiIax niaBsl «KopoBay (ctux 275) Kopana «Amnax
paspelmn TOproBiio U 3ampetun poct»'. Cienyer
OTMETUTh, YTO 3alpPeT HAa POCTOBIIMYECKHUHA MPO-
HeHT (puba) siByisgercs: (yHIaMEHTAIbHBIM B HCJIa-
Me, TaK Kak MOoIydeHHe JI0Xo/a B BUje pruba oTHO-
CHUTCS K TSDKKOMY TPexy.

[To moroBopy mMypabaxa OaHK IONy4aeT MpH-
OBUIb C pa3HUIBl IPHOOPETEHHOTO M MPOJIAHHOTO
aKkTHBa KiMeHTy. KineHT, B CBOKO o4epesib, Moiy-
YyaerT aJbTEePHATHBHBIA BapHaHT MPUOOPETCHUS
TOBapa, UCTIONB3Ys (DMHAHCOBBIM MeXaHH3M OaHKa
[5, c. 56].

JanHas npuObLIh OaHKa BKIFOYACTCS B LIEHY
TOBapa.

Craamaptom Ne 8 yCTaHOBJICHBI CIIEMYIOIINE
OCHOBHBIE TPEeOOBaHMUs K IIEHE TOBapa, MO KOTOPOH
TOBap MPOJAETCS KPEAUTOPOM KITUCHTY:

— 00s13aTeNbHO JOIKHA OBITH YKa3aHa B JIOrO-
Bope Mmypabaxa (1. 4.6);

— HE MOXET 3aBHCETh OT HEHU3BECTHOH Iepe-
MEHHOW WJIM TEPEMEHHBIX, 3HAYCHHS KOTOPBIX Oy-
oyT ompenenstbes B Oymaymiem, ot craBku JINMBOP
00 JPyroro MepeMeHHOro 3Ha4yeHHsl M JIOJKHA
paccUMTHIBATBCSI KaK MPOIEHT OT IIEHBI TOBapa, Io
KOTOpOW OaHK mpuoOpen ToBap y MOCTaBIIMKA
(1. 4.6);

! Kopan / mnep. U. 10. Kpaukosckoro. Pocros w/J1.; M.: ®e-
nuke, 2016. C. 39.
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— HE MOXET HW3MCHATBhCA IOCNe 3aKIFOYeHUs
JoroBopa Mypabaxa (B CBSI3U C 9YeM BO3HUKAIOT BO-
MIPOCHI MTPH MPOJOHTAINN);

— BKJIIOYaeT B ceds: IeHy, MO KOTOpOoW OaHK
puoOpern ToBap y moctaBiyka (1. 4.7), U HallEHKY
Ha ToBap (MpUOBLIL OaHKa);

— TOJIbKO PAaCKpBIThIE PacxXolbl OaHKa MOTYT
OBITH BKJIIOYEHBI B IIeHy ToBapa (1. 4.3), B MHOM
ciiydae OaHK HE BIIPAaBE YUUTHIBATh TAKUE PACXOMIbI,
3a MCKJIIOYEHUEM OOBIYHBIX PAaCXOAOB (TPAHCIIOPT-
HBIC PacXOJlbl, KOMUCCHOHHBIC 110 aKKPEIUTHBAM H
CTpaxoBBIE TIPEMUH );

— 00s13aTeNbHO M3BEIICHNE KIMEHTa 000 Bcex
YCIIOBHUSIX OIUIATHI, B T. Y. €Clii OaHK MpHOOpeTaer
TOBap Ha YCIOBUSAX OTCPOYKH OILIATHI;

— B Clly4ae MOITyYeHHsI CKHJIKU OT TIOCTABIIUKA
0aHK 00s3aH YMEHBILIMThH IICHY TOBapa Ha pa3Mep
ckuaku (1. 4.5);

—B IIEHE TOBapa JIOJDKHA OBbITh BBIJCICHA
HalleHKa 0aHKa, KOTopasi OTJIENIBHO I OMKCHIBACTCS
B JloroBope mypabdaxa (. 4.6).

Hanenka no cBoeil npaBoBOM HpUPOIE SIBIIS-
ercs TUIaTOM 3a (PMHAHCHPOBAHKE, KOTOpasi He MO-
KeT OBbITh BBIpaXKEHA B MPOICHTAX.

Hanenka momkHa COOTBETCTBOBATH CIIENYIO-
MM TIPaBUJIAM:

— BKJIFOYAET B T. 4. HEMIOCPEJCTBEHHBIE PACXO-
JIbl, yIIayuBaeMble OAHKOM KaKoMYy -THOO TpeThe-
My Juity (. 4.4), B 9aCTHOCTH pacxXoisl OaHKa IO
CTpaxOBaHHIO TOBapa Ha 3Tare MpUOOpETeHHS Tpa-
Ba COOCTBEHHOCTH W B JaibHenmeM (1. 3.2.6, 4.3),
WHBIC PAcXO/bl, €CIIM TaKHE PACXOIbl MPHUEMIIEMBI
mutst krenTa (1. 4.3);

— HE MOXET 3aBHCETh OT HEHM3BECTHOW Iiepe-
MEHHOW WJIM TICPEMEHHBIX, 3HAYCHUS KOTOPHIX
onpexensites B Oyayniem ot craBku JIMBOP mm6o
JpyToro nepeMeHHoro 3Hadenus (1. 4.6);

— MOXeT ObITh yKa3aHa B JIOrOBOpe Mypabaxa
KakK TBepJas cymMMa JIM00 KakK MPOLEHT OT CTOMMO-
CTH TOBapa MM CTOMMOCTH TUTFOC pacxojibl OaHkKa
(m. 4.7).

3aKIT0YeHUE JTOTOBOpa Mypabaxa OCYIIeCTB-
nsiercst B OaHKe IMoj KOHTpoieM co cToponsl Illa-
puarckoro copera. Takoil KOHTPOJIb CO CTOPOHBI
CTHEHUAIUCTOB IlIapuaTa HEOOXOAUM Il 00O0CHO-
BaHHOTO TIOATBEPXKIICHUS WHBECTOPAM TOTO, YTO
BJIO)KEHHBIE UMH JICHBI'M HCIIONB3YIOTCS TOJNBKO B
JIO3BOJICHHBIX IIapuaToM chepax OuszHeca.

TpebOoBaHusM MmIapuara JOKEH TaKKe COOT-
BETCTBOBATH TOBAp, MPHOOPETAEMBI KPEAUTOPOM
JUISL TIPOAYKH KJIMEHTY, B YaCTHOCTH:

— TOBapOM HE MOTYT OBITh: 30JI0TO, cepedpo,
BaJIfOTa WM I[EHHbIC OyMaru, akTHB KOTOPBIX CO-
CTOUT W3 NEOMTOPCKON 3amomkeHHOCTH (1. 2.2.6);
TabavyHasi, aIKOTOIbHAS TIPOAYKIIHSI, MSICO CBHHUHBI
W TIPOAYKIHS W3 HEro, Opy)KHUe U OOCHpHUIIaCH,
MPOIYKIIMSI HITOPHOTO OM3HEeca, a TaK)Ke HHbBIC BUIBI

M. E. Hazzar, I. E. Mikheeva, D. G. Alekseeva

—any previous contractual agreements related
to the delivery of the goods must be canceled;

— the goods cannot be purchased with the right
of repurchase for the client;

— the price of the goods when being bought by
the bank from the supplier must not exceed the
market price;

—as a general rule, the bank must purchase the
goods independently.

The conclusion of a murabaha contract is the
fourth stage.

From the general meaning of Standard No. 8
it follows that the murabaha contract is an agree-
ment under which the bank undertakes to transfer
to the client the property (goods) previously pur-
chased by the bank itself into its ownership at the
request of the client, and the client undertakes to
accept and pay for the goods with a pre-agreed
mark-up on the price.

Murabaha from the Arabic language is trans-
lated as a sale at a profit [1, p. 49]. In this regard,
from the legal point of view, a murabaha contract in
itself is similar to an installment trade contract.
However there is a difference between these two:
credit payment for goods means that interest for
using the credit will be paid, which is not allowed
under a murabaha contract.

This prohibition is based on the following
rules of the chapter “The Cow” (verse 275) of the
Quran: “Allah has permitted trade and banned usu-
ry”!. It should be noted that the ban on usurious
interest (riba) is fundamental in Islam, as earning
income in the form of riba is a serious sin.

According to murabaha, the bank receives
profit from the difference between the acquired
and sold asset to the client. The client, in turn, re-
ceives an alternative option for purchasing the
goods by using the financial mechanism of the
bank [5, p. 56].

This profit of the bank is included in the price
of the goods.

Standard No. 8 sets the following basic re-
quirements for the price of the goods for which the
goods are sold by the creditor to the client;

— the price must be indicated in the murabaha
contract (clause 4.6.);

— it cannot depend on an unknown variable or
variables, the values of which will be determined in
the future, depending on the LIBOR rate or another
variable value and should be calculated as a per-
centage of the price of the goods for which the bank
purchased the goods from the supplier (clause 4.6.);

! The Quran; Trans. I. Yu. Krachkovsky. Ed. 18%. Rostov-on-
Don: Phoenix, 2016. 39 p.
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— it cannot be changed after the conclusion of
the murabaha contract (in this connection some
questions arise when it comes to prolongation);

— it includes the price at which the bank pur-
chased the goods from the supplier (clause 4.7.),
and the mark-ups on the goods (bank’s profit);

—only expenses disclosed by the bank can be
included in the price of the goods (clause 4.3.), oth-
erwise the bank has no right to take into account
such expenses, except usual expenses (transporta-
tion costs, commission on letters of credit and in-
surance premiums);

—it is mandatory to notify the client of all
payment terms and conditions, incl. if the bank pur-
chases goods on repayment deferral conditions;

—in case of receiving discounts from the sup-
plier, the bank is obliged to reduce the price of the
goods by the discount amount (clause 4.5.);

— the bank’s mark-up is to be clearly reflected
in the goods price and separately specified in the
murabaha contract (clause 4.6.);

A mark-up in its legal nature is a sort of pay-
ment for financing which cannot be expressed in
percentage.

The mark-up must comply with the following
rules:

— it includes direct expenses paid by the bank
to a third party (clause 4.4.), e.g. insurance of the
goods at the stage of ownership acquisition and in
the future (clauses 3.2.6., 4.3.), other expenses, if
the client find them acceptable (clause 4.3.);

— it cannot depend on an unknown variable or
variables, the values of which will be calculated in
the future based on the LIBOR or any other varia-
ble value (clause 4.6.);

— it can be specified in the murabaha contract
as a fixed amount or as a percentage of the cost of
the goods or the value plus the bank’s expenses
(clause 4.7.).

— A murabaha contract is signed in the bank
under the control of the Sharia board. Such control
on the part of Shariah experts is required in order to
provide confirmation to investors that the money
they invested is used only in businesses permitted
by Shariah.

The goods purchased by the bank with an in-
tention of further resale to the client should also
meet the Shariah requirements as follows:

— it cannot be gold, silver, currency or securi-
ties, whose assets consist of receivables (clause
2.2.6); tobacco, alcohol products, pork meat
and products made of it, weapons and ammuni-
tion, gambling products, as well as other types



IIpasosvie ocobennocmu smutecko2o (UCIamcKko2o) bankunea (Ha npumepe 002080pa mypabaxa)

MPEANPUHAMATENILCKOH  JIeITEIbHOCTH, (DUHAHCH-
pPOBaHME KOTOPBIX 3aIPEHICHO COBETOM I10 IPHH-
[UIIaM UCIIAMCKOTO (PMHAHCUPOBAHUS;

— TOBap HE MOXET SIBJIATHCSA IIPEIAMETOM APY-
roro JIoroBopa Mypabaxa, MOCKOJIbKY pe(HuHaHCH-
pOBaHUE HE JIOMYCKAeTCs;

— Ha MOMEHT 3aKJIFOUEHHsI JIOroBopa Mypabaxa
TOBap JIOJDKEH MPHHAJICKATh Ha MpaBe COOCTBEH-
HOCTHU KpCAUTOPY, a BCC NOKYMCHTBI U JIOT'OBOPLI
JOJIDKHBI COCTABJIATBCSA OT UMCHHU 63HKa.

CrocoObl  oOecrieueHHsl MCIIOMHEHHS 00s13a-
TEJBCTB, UCIONIb3YEMbIC IIPU Mypabdaxe.

Jleno3ut (XamMuIn KUAIURA) — JIEHEKHAS
CyMMa, TapaHTHPYIOIIAasi KOMIICHCAIIUIO OaHKY JIO-
Ooro yiiepba, BO3HUKAIOIICIO B PE3y/bTraTe Hapy-
IICHUSI KIIMEHTOM cBoero obemmanus (1. 2.5.3). Pac-
CUUTBIBACTCS KaK pa3HHIIA MKy Ce0eCTOMMOCThIO
TOBapa M LIEHOW €ro MpOoAaXKuh TPETbeMy JIUIly (HE
MOXKET OBITh PAacCUMTaH Kak YIyIIeHHas HalleHKa B
caenke Mmypabaxa (. 2.5.4).

3amarok (ypOaH) — JeHExKHasi CyMMa, BHOCHU-
Masi KIIMEHTOM B 00ECIICUCHHME €ro 00s3aTe/IbCTB
[0 OIUIaTe I[EHbI TOBapa, PAaCCUUTHIBACTCS Kak
pa3HUIIa MEXKY CTOMMOCTBIO TOBapa MPH MOKYIIKE
ero OaHKOM M I[EHOM €ro MPOJaXKu TPEThbEMY JIUIY
(m. 2.5.6).

3aj0r UMYIIECTBA:

— 3aJI0T" JICHeXKHBIX CPEICTB Ha MHBECTHUI[MOH-
HOM cuere (1. 5.2);

—3a70r O0OBbEKTAa HEABM)KUMOIO WIIM BUKH-
MOT0 UMymecTna (1. 5.2);

— 3aJI0T TOBapa, MPUOOPETEHHOTO IO JOTOBOPY
Mypabaxa Oe3 BCTYIJICHHS BO BJIaJICHHE 3aJI0KEH-
HBIM aKTHBOM JIH0O0 IMOCPEACTBOM BCTYIIJICHUA BO
BJIaJICHUE 3aJIOKEHHBIM aKTHBOM C ITOCIIEIYFOIIIM
MOCTEIEHHBIM OCBOOOKICHUEM TMpeaAMeTa 3aliora
MPOMOPIMOHAIBHO MPOIEHTY OT OOIIEeH MmomydeH-
HO#1 oratsl (1. 5.2).

He Bce monoxeHusi JaHHOIO IYHKTa MOIYT
OBITh TPUMEHEHBI TMPU HCIOJIB30BAHUU POCCHIA-
CKUMHU TIPaBOIIPUMCHHUTECIIAMHA, ITOCKOJIBKY B POC-
CHIICKOM TIpaBe HE MPEAYCMOTpEH (UIyIHUapHBIN
3a]l0r U TIOCTEIIEHHOE OCBOOOXK/CHUE IpeaMeTa
3anora OT oOpeMeHeHHs (Ul HEIBMKUMOTO UMY-
IIECTBA).

K criocobam obecriedeHust HCIIOIHEHUs 00s13a-
TEJIbCTB, HAIIPAaBJICHHBIM Ha MUHUMU3AILIUIO PHCKOB
KpeIuTopa, TaKkKe MOXKHO OTHECTH CIIEIYIOIINe
YCIIOBUSI:

— O TPENIOCTABICHUH KIMEHTOM OaHKY MOJHO-
MOYHMSI Ha MPOJaXxy TOBapa B cliydae 3aJICPIKKU MM
OIIaThI U aKkTa 00 M3MEHEHWU YCIOBUH JOTOBOpa
Mypabaxa, yCTaHaBJIMBAIOIIEro PaBo COOCTBEHHO-
cTu OaHka Ha ToBap (1. 5.4) — IO COIVIAIICHHUIO;

— 00 yCIOBUH, B COOTBETCTBHH C KOTOPBHIM
KJIMCHT JOJDKCH OCYILECTBUTH YCTYIKY B IIOJIB3Y
0aHKa TpaBa Ha TOBap, B CBS3U C KOTOpOW OaHK

143

CMOXET TIPOAaTh 3aJIOKCHHBIA TOBap 0e3 obparre-
HUA B cy[ (1. 5.5) — 10 COIVIalIeHuIo.

MOXHO BBIJEIUTh CJENYIOIIUE OCHOBHbBIE
0COOCHHOCTH (PMHAHCHPOBAHUS 10 JIOTOBOPY MY-
pabaxa:

— 3aKJIIOYEHHIO JIOrOBOpY Mypabaxa mpeiie-
CTByeT OOpallleHHe KIMEHTa, OOeIaHue KIHeHTa U
IOKYIIKa KpCAUTOPOM TOBapa, KOTOPBIC HE BXOAAT
B MPEIMET J0roBopa Mypadaxa;

— 10 CBOEMY XapakTepy JOroBop Mypabaxa
UMeeT OOLIYI0 TMPHPOAY C JOTOBOPOM KYILJIH -
MPOJAKM B PAcCPOUKY, 32 MCKIIOUCHHEM BO3MOXK-
HOCTH IOJIYUYCHH OT KJIIMCHTA IMPUPOCTa JCH CXKHBIX
cpencTB (puOBI): TPOIEHTOB, KOMHUCCHUA M HE-
YCTOWKHU;

— IIATOM 3a TpeAOoCTaBICHHOE (DUHAHCHPO-
BaHME B paMKax Mypabaxu sBISIETCSl HalleHKa Ha
TOBap;

— BO3BpaT JACHCKHBIX CPCACTB IOJIKCH OBITh
CBSI3aH C PUCKAMH, KOTOPBIC PA3ICISIFOTCS MEXKIY
KpPEUTOPOM U KIIMEHTOM, B T. 4. 33 CUET 00s3aHHO-
CTH KpemuTopa HpuoOpecTd ToBap B CBOK CO0-
CTBCHHOCTDb A0 IPOJAXH €TI0 KIIMCHTY,

— BO3Bpar MpPEOCTABICHHOTO KIUEHTY (U-
HAHCHPOBaHMS (JCHEKHBIX CPEACTB) obecriednBa-
€TCd pa3jIMYHbIMHU  TpaaAUuIIHOHHLBIMH crocobamu
obOecrieueHUsT MCITONIHCHUS 00s3aTeNIbCTB, 3allor,
rapaHTus, IIOPYYUTEILCTBO.

3akjaoueHue

AHanu3 mokaszaj, 9TO B COBPEMEHHBIX YKOHO-
MHUYECKHUX YCIOBUSX B Poccum mMmeercs BBICOKHIA
MIOTCHIINAT TPUMEHEHHS Pa3IMYHBIX HHCTPYMCH-
TOB IMAPTHEPCKOT0 OAaHKUHTA.

Hanuuue 3HauMTENHbHONM YAaCTH HACENEeHHUS,
HCIIOBEAYIOMIETO HWCJaM, 3alHTePECOBAHHOCTH B
MIPUBJICYCHUHN 3apyOSKHBIX WHBECTHIIMA W3 CTpaH
Aszun u bmmxnero Boctoka, ¢hopmupoBaHne peIHKa
XQJISJIBHON MPOAYKIMHU, s (DMHAHCHPOBAHUS KO-
TOPBIX HEOOXOAUMBI COOTBETCTBYIOIIME (PUHAHCO-
BBIC HHCTPYMEHTHI, — BCE 3TO 0OYCIIOBIMBAET BO3-
MOXXHOCTh M TIENIeCOO0Pa3HOCTh PAa3BUTHS TAPT-
HEPCKOTo (MCIIaMCKOr0) OaHKHUHTA.

Bmecte ¢ Tem s mpuMEHEHHsS TaKWX WH-
CTPYMEHTOB B POCCHICKON IKOHOMHKE HEOOXOIH-
MO CO3JaHHE OIPEACTICHHOTO MPABOBOTO IOISI —
CHCTEMBI 3aKOHOIATENbCTBA, PETYIHPYIOIIETO Mpa-
BOBOHM PEXUM ITHX HHCTPYMEHTOB U IIPABOBOE TIO-
JIOXK EHUE MTPUMEHSIIONINX UX CYObEKTOB.

PacnpocTpanerHoe MHEHHE O TOM, YTO PeEry-
JIUpOBaHKE (PMHAHCOBBIX MHCTPYMEHTOB HCKIIFHOUH-
TenbHO CTaHaapTaMH IIapuaTa OIruO0YHO.

Ha mnpumepe caenok mypabaxa 0COOSHHO
BHUJIHO, HACKOJILKO TPEOOBAHUS MIAPHATCKUX CTaH-
JApTOB HE COOTBETCTBYIOT, a HWHOTJA U TIPSIMO
MPOTHBOpEYAT poccuiickoMy mpaBy. Camu ke
CraHgapThl 3a4acTyl0 HE HMMEHOT HEOOXOAMMOM

Legal Aspects of Ethical (Islamic) Banking (Case Study of a Murabaha Contract)

of entrepreneurial activities, financing of which is
prohibited by the Board on the principles of Islamic
finance;

— it cannot be the subject of another murabaha
contract, since refinancing is not allowed;

—at the time of conclusion of the murabaha
contract the goods must be beneficially owned by
the creditor, and all documents and contracts must
be drawn up on behalf of the bank.

Methods used in murabaha to ensure fulfill-
ment of obligations.

Deposit (Hamish Jiddiyah) is a sum of money
which guarantees compensation to the bank for any
damage arising as a result of the client’s breach of
his promise (clause 2.5.3). It is calculated as the
difference between the prime cost of the goods and
the price of its sale to a third party (it cannot be cal-
culated as a missed margin in a murabaha transac-
tion (clause 2.5.4).

Caution (Urban) is a sum of money deposited
by the client to ensure compliance with his obliga-
tions i.e. payment of the goods. It is calculated as
the difference between the price of the goods when
bought by the bank and the price of resale to a third
party (clause 2.5.6.).

Pledge of property:

—pledge of cash on an investment account
(clause 5.2.);

—pledge of immovable or movable property
(clause 5.2.);

— pledge of goods purchased under a murabaha
contract without taking possession of the pledged
asset, or by taking possession of the pledged asset
with the subsequent gradual release of the subject
of pledge in proportion to the percentage of the to-
tal payment received (clause 5.2.).

Not all provisions of this clause can be applied
by Russian law practitioners, since Russian law
does not provide for a fiduciary pledge and gradual
release of the subject of the pledge from encum-
brance (for real estate).

The following conditions can also be related to
the ways of ensuring the fulfillment of obligations
in order to minimize the risks of the creditor:

— when the client gives authority to the bank to
sell the goods in case of a delay in payment and
hands over change of condition form as part of a
murabaha contract making the bank the owner of
the goods (clause 5.4.) — if agreed;

—a condition according to which the client
concedes title to the goods to the bank which makes
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it possible later to sell the pledged goods without
going to the law (clause 5.5.) — if agreed.

The following main features of financing un-
der a murabaha contract can be mentioned:

— before a murabaha contract is concluded,
first, the client goes to the bank with his request,
then he promises to buy out the goods from the
bank, after that the bank purchases the goods from
a supplier. The promise and purchase are not in-
cluded in the subject of the murabaha contract;

— the nature of the murabaha contract is similar
to this of an installment purchase agreement, with
the exception of the possibility of obtaining a gain
in money (riba) from the client such as: interest,
commissions and penalties;

—a fee for the murabaha financing is a mark-
up on the goods;

— the return of funds comes from the risks that
are shared by both lender and client, including the
obligation of the lender to purchase the goods in his
property before selling it to the client;

— the return of funds (money) provided to the
client is carried out through various traditional
methods of ensuring the fulfillment of obligations,
pledge, guarantee, surety.

Conclusions

The analysis has shown that in modern eco-
nomic conditions there is a high potential in Russia
for application of various partner banking tools.

The following factors determine the possibil-
ity and practicability of developing partner (Islam-
ic) banking: a considerable part of Russia’s popu-
lation that profess Islam; the interest in attracting
foreign investments from the countries of Asia and
Middle East; forming the halal product market the
financing of which requires relevant financial
tools.

Therewith, for application of such tools in
Russian economy, it is necessary to create a certain
legal framework being a legislative system that
would regulate the legal regime of the tools and the
legal status of subjects applying thereof.

A widely spread opinion that the use of finan-
cial tools can be regulated by Shariah standards
only is erroneous.

Through the example of murabaha contracts,
it is well seen how much the requirements of Sha-
riah standards do not correspond, and sometimes
are in direct contradiction, to Russian law.
The Standards themselves often lack the specifics
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JUIST  OMHO3HAYHOTO TIPUMEHEHHS B OSKOHOMHKE
KOHKPETHKH, a B PN CIy9IacB — JakKe aHAJIOTOB B
pOCCHiiCKOM IpaBe.

B naHHOM CBsI3W MpeCTaBIISIETCS KpallHE Bax-
HOHl nestenpbHOCTh bamka Poccum mo paspaboTke
JIOPOXKHOM KapThl M, COOTBETCTBEHHO, KOMILICKCA
MEpONPUATUH O CO3JAHHIO0 HEOOXOTMMOI0 3aKO-
HONIATENbCTBA ISl Pa3BUTUS TAPTHEPCKOTO (WMC-
JaMckoro) bankuara B Poccum.

Ha nepBom 3tarne, ceifuyac, BaXHO ONPEAEIUTh
BEKTOpP Pa3BUTHS 3aKOHOMATENbC TBA (OymIyT T 3TO
TOYEUHBIC U3MEHEHUSI 3aKOHOAATEIHCTBA MM Mac-
mTabHas KOPPEKTHPOBKA IPABOBOTO PETyITHPOBa-
HUS), & YK€ 3aTeM HEeoOXOIMMO MPUCTYNAaTh K 00-
Jiee TOYHOH paboTe HaJl HOPMATUBHBIMU aKTaMH.

I'myObuHa KOppeKIuu ACHCTBYIOIIETO POCCU-
CKOTO 3aKOHOJATEIhCTBA B IIEJI X UCIONB30BAHUS B
SKOHOMHUKE HHCTPYMEHTOB MapPTHEPCKOr0 OaHKHUH-
ra BO MHOI'OM 3aBHCUT OT KOHEYHOM 1enud. Ha nam
B3IJISI, JUIs IPHUOOPETEHHUs TIEPBOIO OIbITA U 3HA-
HHUHA O TTAPTHEPCKOM OaHKHWHTE JEHCTBUTEIBHO IO-
CTATOYHO BHECCHHsI TOUYCUHBIX W3MEHEHHWH, 00y-
CIIOBJIUBAIOIINX BO3MOKHOCTh TPUMCHCHHSI WH-
CTPYMEHTOB IMapPTHEPCKOTO0 OaHKHUHIA Ha OIpeie-
JICHHOW TEPPUTOPUHU B KAUECTBE MHIJIOTHOTO MPOEK-
Ta. DOTO TO3BOJIUT MOHATH OCOOEHHOCTH (PYHKIIHO-
HHUPOBAHUS MAPTHEPCKOTO OaHKWHTA B YCIOBHUSIX
poccuiickol IeUCTBUTENBLHOCTH U ONPENEIUTh, Ka-
KHE WMEHHO W3MCHCHHsI 3aKOHOMATEIIbCTBA HE00-
XOIUMBI Ui WX 3(P(HEKTUBHOrO MCIOIB30BAHUS B
MacmTabax Deneparum.

B panpHeWieM BHECCHHE TaKMX H3MCHCHMHI,
Ha Hall B3MJIAJ, HEOOXOIMMO MJISi TOJHOIIEHHOTO
HCIIOJIB30BAHMSI MHCTPYMEHTOB MapTHEPCKOTO OaH-
KHHTA, Pa3BUTHS YKOHOMHKH W TIPHUBJICICHUS] WHO-
CTpPaHHBIX WHBECTHUIIMHA, B TOM YHCIIE W3 CTpaH
Aznn n bmmxaero Bocroka. M3menenuss moryt
3aTPOHYTH MOPSAOK TMPOBEICHUS OAHKOBCKUX OIIC-
panudii ¥ CHEIOK, CTPaxOBaHWsI HAa OCHOBAHHUH
MPUHIUIIOB MMAapPTHEPCKUX (UHAHCOB, (YHKIIMOHU-
pOBaHUS PHIHKA [IEHHBIX Oymar.

Ocoboro BHUMaHHS TIPU ITOM TPEOYIOT BO-
MpOChl pa3pabOTKH MeXaHW3Ma pa3penieHus: CIo-
POB, CBSI3aHHBIX C OKA3aHHEM COOTBETCTBYIOIINX
ycayr, a Takke pedopmMupoBaHusi OAHKOBCKOI'O
HaJ30pa 3a JEeATENbHOCTHI0 KPEOUTHBIX OpPTaHM3a-
UK, (YHKIHOHUPYIOIIMX HAa OCHOBE IPHHIIMIIOB
MapTHEPCKUX (DUHAHCOB, BKJIOUYAsh BOIPOCHI CO-
OJFOZICHUST 3aKOHOJATEIBLCTBA O MPOTUBOJICHCTBUH
JIeram3anuu (OTMBIBAHHUIO) JOXOIOB, IMTOTYICHHBIX
MPECTYIMHBIM TyTeM, U (UHAHCUPOBAHHUIO TEPPO-
pusma, nb0 «3PPEKTUBHOCTh HAIIMOHAIHHOIO pe-
JKUMa TPOTUBOJICHCTBUS OTMBIBAHHUIO JICHET U (bu-
HAaHCUPOBAHHUIO TEPPOPU3Ma 3aBUCHUT OT TOTO,
HAaCKOJIBKO CTPOro COOIONAIOTCS COOTBETCTBYIO-
IME CTaHIapThl BCEMU (PMHAHCOBBIMU ITOCPECIHU-
KaMH, BKIIIOYasi (PMHAHCOBBIC YUPEXKIACHUS U UHBIC
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nuia, obecrieunBaronue JOCTYNn K (UHAHCOBOU
cuctemey [4, c. 9].

B Hacrosiniee BpeMs B pOCCUNCKON 9KOHOMUKE
«ECTh CEPbE3HBIA MOTEHUHAJI JUIsl PAa3BUTHSI UCIIAM-
ckuX (UHAHCOB B oOMacTH OaHKOBCKOTO Jiena,
cTpaxoBaHus, (UHAHCOBBIX PHIHKOB B Poccuu, HO
peanu3oBaTh ero Hemnpocrto. M mpeongoneHue npo-
0JeM 3aBUCHT OT 3aWHTEPECOBAHHOCTH B Pa3BUTHU
MCITaMCKUX (PMHAHCOB KOMITaHWM, mo3uimu [IpaBu-
TEIbCTBA U HACTPOsI HACEIEHMS. YXKE CYLIECTBYIO-
pe nciaaMcKkue (GpUHaHCOBbIE MHCTUTYTHI B Poccun
JTIOKA3bIBAIOT, YTO 3TO BO3MOXKHO» [3, c. 20].

Ha Texymuii MOMEHT BpEMEHU NPEAIPUHSATHIC
bankom Poccum, a Takke BCeMM 3aMHTEPECOBAaH-
HBIMH JIMIIAMH YCHUJTUS TIO3BOJIIOT MPEIONIOKHUTH,
YTO TaKO MOTEHIHa Oy/] €T pealu30BaH, B CBSI3U C
YeM AaKTyaJlbHOCTb M BaXKHOCTb CO3JIaHMS J1OCTa-
TOYHOI'0, HEIPOTUBOPEYMBOIO U HEKOJUIM3UOHHOIO
3aKOHOJIATENBCTBA, KOTOPOE OBl CTANO CIIOCOOOM
paspemieHnsi CymiecTBYIOIMX MpoliemM, a He HUX
HCTOYHUKOM, CIIOKHO IIEPEOLIECHUTb.

be3ycnoBHO, U1sl CO31aHUsI TOCTATOYHOM Ipa-
BOBOM 0a3pl MapTHEPCKOTO OaHKWHTA HEOOXOIUMO
HCIIOJIB30BATh BECh IPABOBOM HHCTPYMEHTapui
MIPAaBOOTHOIICHUY B TAHHOW 00NACTH C YIETOM MH-
pOBOrO OmbITa B LEISAX CO3JaHUS YCTOMYMBON U
3¢ dhexTUBHON (UHAHCOBOW CHUCTEMBI, YIOBJICTBO-
peHusl MOTPeOHOCTEH HaceleHusi B OaHKOBCKUX U
WHBIX (PMHAHCOBBIX YCIIyTaX.
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necessary for univocal application in the economy,
and in some cases, they even lack the analogue in
Russian law.

In this context, the activity of the Bank of Rus-
sia in developing the road map and, corresponding-
ly, a complex of measures for working out the leg-
islation necessary for developing partner (Islamic)
banking is crucial.

At the first stage, now, it is important to de-
termine the legislation development vector (and to
decide whether the legislative changes will be se-
lective or broad-scale), and then it is necessary to
start a more precise work over regulatory acts.

The depth of the correction of the current Rus-
sian legislation in order to use the partner banking
instruments in the economy depends on the ultimate
goal mainly. In our opinion, in order to acquire the
first experience and knowledge about partner bank-
ing, it is really enough to introduce point-by-point
changes that make it possible to use partner bank-
ing instruments in a certain territory as a pilot pro-
ject. This will make it possible to understand the
peculiarities of the functioning of partner banking
in the Russian reality and to determine what chang-
es in legislation are necessary for their effective use
countrywide.

In the future, making such changes, in our
opinion, is necessary for the full-fledged use of
partner banking instruments, economic develop-
ment and attracting foreign investment, including
from the countries of Asia and Middle East. Chang-
es may involve banking operations and transac-
tions, insurance based on the principles of partner
finance, securities market procedures.

Particular attention should be paid to the de-
velopment of a mechanism for resolving disputes
related to the provision of related services, as well
as to reforming of the banking supervision over the
activities of financial institutions operating on the
basis of the principles of partner finance, including
compliance with legislation on combating the legal-
ization (laundering) of proceeds from crime, and
the financing of terrorism, because “the effective-
ness of the national regime of combating against
money laundering and financing of terrorism de-
pends on how strictly the relevant standards are
observed by all financial intermediaries, including
financial institutions and other persons providing
access to the financial system” [4, p. 9].

At present, the Russian economy “has a seri-
ous potential for the development of Islamic fi-
nance in the field of banking, insurance, financial
markets in Russia, but it is not easy to put it all in
practice. And the result will definitely depend on
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the interest of companies in development of Islamic
finance, position of the Government and attitude of
mind of the population. The existing Islamic finan-
cial institutions in Russia prove that it is possible”
[3, p. 20].

At the present time, the efforts made by the
Bank of Russia, as well as by all interested parties,
could mean that the potential will be unlocked and
therefore it is difficult to overestimate the relevance
and importance of creating sufficient, consistent
and non-conflicting legislation that would become a
way to resolve existing problems rather than their
source.

Of course, to create a sufficient legal frame-
work for partner banking it is necessary to use the
entire legal toolkit of legal relations in this area
with the world experience taken into account in
order to create a stable and efficient financial sys-
tem, meet the population’s needs for banking and
other financial services.
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